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ANALYTICAL  TABLE 


TO 


THE  THIRD  VOLUME 


Imparlances. 


general  imparlance  by  bill,  889. 

the  like  by  original,  tb. 

imparlance  and  suggestion  of  death  of  one  defendant  after  declaration, 

890. 
apeeial  imparlance  by  bill,  ib. 
the  like  in  another  form,  891. 
the  like  by  original,  ib, 
general  special  imparlance^  ib. 


DEFENCES. 

defence  on  appearance  by  attorney,  892. 
the  like  by  basband  and  wife,  ib, 
the  like,  on  appearance  by  a  feme  covert,  ib. 
defence  by  a  person  sued  by  a  wrong  name,  ib. 
defence  by  an  infant,  898. 


PLEAS  TO  THB  JURISDICTION. 

plea  to  the  jurisdictioD  of  an  inferior  court,  894. 


PLEAS  IN  ABATEMENT. 

plea  of  privilege  by  an  attornoy  of  C.  P.  to  an  action  in  K.  B.  896. 

affidavit  of  the  truth  thereof,  897. 

plea  of  privilege  by  an  attorney  of  K.  B.  sued  by  latitat,  ib, 

the  like  to  ati  action  by  original,  89B. 

GOTerture  of  the  plaintiff,  899. 

coTerture  of  the  defendant,  899  a. 

plea  that  the  contracts  were  made  jointly  with  another  person,  900. 

non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901. 

misnomer  of  defendant's  christian  name  in  K.  B.  901a. 

affidavit  of  the  troth  thereof,  902. 

the  like  in  C.P.  ib. 

luisnomer  of  defendant's  surname  in  K.  B.  by  bill,  903 

misnomer  of  plaintiff's  surname  in  K.  B.  by  bill,  ib* 

another  action  depending  for  the  same  cause  in  K.  B.  ib, 

a  2 


PLFA^  :^  BAR  :^  GESLRJkl^ 

1.  cr^nrniitui^mtiric  .;r  a  iTt  ^i*t»a  vijen  ic»!t?iat' .  5«If5. 

Plea  i^  Azatims^t  as  to  pa»t.  A!tD  i>  iax  to  the  R£5T- 

plea  in  C.  P.  ot'  cc^ertare.  ii   ahite-n^^nt  to   part,  ac«i  ct  r<fa«;ral  i&sae 
and  covertare  in  hir  to  tiie  rest,  ^/7. 


PLEAS  I3C  BAR  i^  ASSUMPSIT. 

Ge>'ekal  Issue  a>d  other  Pleas. 

general  issne  doq  ass;:s:p'^tU  9*6. 

the  like  bj  one  of  several  derec-iants,  t^- 

the  like  bf  an  executor  or  a'ic:ir::.-tntor.  ih. 

plea  that  contracts  were  made  by  deteodints  joicilv,  Ac.  906c. 

to   n  declarati<jn  on  a  raar.iatee   that  the  person   K>rwho«  defendant 

became  enaraiiteewas  a  feme  covert,  9C'd. 
plea  confessibg  caojes  of  action   in  certain  cocnts,  and  certain  damage 

therebj  sostained,  and  seaeral  Ls^ae  to  resiice.  ib. 
statute  of  fraads  on  a  declaration  to  a  ^a  ran  tee,  i^. 
to  action   bj  indorsee  against  drawer  of  a  bill,  that  bill  vas  given  to 

•ecu re  performance  of  an  csanoes  contract  between  acceptor  and 

third  person,  909  a. 
infancy  of  defendant,  900  fr. 
coTertnre  of  defendant,  900  c. 
plaintiff  an  alien  enemy  resident  here,  910. 
plaintiff  no  alien  enemy  resident  ahrt>ad,  911. 

bankrnptcy  and  certificate  of  defendant  nnder  6  Geo.  4.  c.  16,  9l!2. 
the  like  where  certiRcate  was  obtained  afler  coBmeucemeat  of  suit,  9 IS. 
bankruptcy  nnder  6  Geo.  4.  c.  16.  s.  oi,  916. 
the  like,  plaintiff's  election  to  come  under  commissioD,  917. 
bankrnptcy  of  plaintiff,  918. 
insohent  debtors'  act,  919. 
plaintiff's  discharge  under  insolvent  act,  7  Geo.  4.  c.  57,  921,  and  see 

Addenda. 
payment  after  action  brought,  see  Addemda. 

Don -assumpsit  e&cept  to  the  sum  tendered,  and  plea  of  tender,  922. 
plea  of  set-off  to  the  sum  not  tendered,  923. 
accord  and  satisfaction  by  delurery  of  a  pipe  of  wine,  924. 
the  like  of  a  bond  given  in  satisfaction,  925. 
account  stated,  and  delivery  of  defendant's  promissory  note,  926. 
that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  person, 

926  a. 
arbitrament  and  award,  927. 

judgment  recovered  in  K.  B.  C.  P.  or  Exchequer,  929. 
judgment  of  retraxit  iu  former  action,  930. 
release,  ib. 
that  plaintiff  signed  a  composition  deed  for  the  debt,  931. 


ANALYTICAL   TABLE.  V 

PLEAS  IN  BAR  IN  ASSUMPSIT~-(oonttAiietf) 

Sbt-off,  931  a  to  999. 

plea  of  set-off,  931. 

general  issjue  and  notice  of  set-oflT,  932. 

plea  of  set-ofT  to  action  by  execators  or  administrators,  933. 

notice  of  set-oflT  in  action  by  execators  or  administrators,  933  o. 

plea  of  set-off  in  action  against  execators  or  administrators,  933  b» 

notice  of  set-off  in  action  against  execotors  or  administrators,  t6. 

plea  of  set-off  in  an  action  by  assignees  of  bankropt,  933  c. 

notice  of  set-off  in  action  by  assignees  of  bankrapt,  933  d. 

Subject-matter  of  Set-off. 

on  a  jndgment,  934. 

on  a  recoguizance  in  another  coart,  and  on  simple  contraeti  935. 

for  rent  dne  on  a  lease,  93C. 

on  a  bond,  936  a. 

on  a  bill  accepted  by  plaintiff,  937. 

on  a  bill  indorsed  by  plaintiff  to  defendant,  ik. 

on  a  promissory  note  made  by  plaintiff,  938. 

on  a  promissory  note  indorsed  by  the  plaintiff  to  defendant,  ib* 

nse  and  occupation,  ib. 

work  and  labour  and  materials,  939. 

goods  sold,  ib. 

money  counts,  interest  and  account  stated,  ib. 

plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff's 
factor  as  a  principal,  plaintiff  being  uuknown  to  defendant,  and 
that  at  the  time  of  the  contracts  the  defendant  had  a  set-off 
against  the  factor,  ib. 

Westminster  Court  of  Conscibncb  Act,  939a. 

Statute  op  Limitations. 

nan  auumpnt  infra  tex  anno§y  940. 
actio  non  aecrevit  infra  aex  anno8^  941 . 

By  and  aoainst  Exbcotors,  &o. 

general  issue  that  neither  defendant  nor  testator  promised,  941. 

defendant  ne  unqtiet  executor,  ib, 

defendant  ne  ungues  administrator,  942. 

plaintiff  ne  ungues  administrator,  after  craving  oyer  of  letters  of  ad- 
ministration, ib, 

plaintiff  ne  ungues  administrator,  as  to  causes  of  action  contained  in 
declaration,  942  a. 

that  defendant  and  plaintiff  were  both  executors,  ib. 

that  promise  was   made  to  plaintiff  and    defendant,  who  were    both 
executors,  943. 

plea  to  an  action  against  an  executor,  that  there  were  other  contracting 
parties  besides  the  testator,  who  survived  the  testator,  ib, 

plene  administravit,  ib, 

plene  administravit  by  executor  of  an  executor,  944. 

plene  administravit  prater,  945. 

plea  of  retainer  by  an  executor,  946. 
on  a  bond,  ib. 
on  a  simple  contract,  ib. 

judgment  against  testator,  outstanding  bonds,  and  judgments  against 
defendant,  947. 


Tl  AMALYTICAL  TABLE. 

PLEAS  IN  BAR  IK  DEBT. 

Geiceral  Issues  and  Pleas  in  genskal. 
nU  debet,  ddl. 
si/  debet  to  debt  ^  torn,  ib. 
mometifaetmm,  052. 

the  like  bj  an  ezecotor  or  adnuDistrator^  ib* 
mom  ett  factum,  after  craving  oyer  of  bond  and  cooditioOy  90. 
the  like  of  ao  iiideiitnre,  953  «. 
mam  eat  factum,  and  mil  debet  to  debt  on  bond  and  siinpie  contract, 

joinder  in  same  declaration^  954. 
lav  wager,  or  mil  debet  per  legem,  ib* 
omerari  mom,  ib. 

To  Debt  on  SjiiplE'Conteact. 
tender,  955. 
infanc/,  956. 

coverture  of  defendant,  ib. 
bankruptcy  of  defendant,  956  a. 
judgmeot  recovered  in  debt,  ib, 
actio  mom  accredit  infra  sex  ammoM,  956  5. 
8et-o(r  to  debt  on  a  deed  or  simple-contract,  ib, 
by  and  against  executors  and  administrators,  956  c. 

On  Legal  Liabilities. 

for  escape  from  execution  against  marshal  or  warden,  a  recaption,  957. 

for  escape,  defendant's  forcible  escape,  and  bis  aabsequent  return, 
958,  60. 

plea  that  the  prisoner  escaped  twice  and  voluntarily  returned,  and 
was  in  custody  at  the  time  of  filing  the  bill,  95H. 

pleas  by  warden  of  escape  of  prisoner  in  custody  on  render  in  dis- 
charge of  bail,  without  defendant's  knowledge,  and  a  return  before 
action,  959. 

for  escape,  that  prisoner  was  discharged  without  plaintiff's  consent,  961. 

plea  (to  action  against  warden  of  Fleet  for  an  escape)  that  plaintiff 
licensed  prisoner  to  go  at  large,  961  a. 

plea  (to  declaration  on  debt  against  marshal  for  an  escape  after  debtor 
had  been  committed  to  defendant's  custody,)  that  debtor,  afler  hia 
commitment,  petitioned  Insolvent  Court  for  his  discharge  from  im- 
prisonment, and  was  remanded  at  plaintiff's  suit  for  nine  months,  a| 
the  expiration  of  wbich  defendant  discharged  him,  tA. 

affidavit  on,  8  &  9  W.  3.  c.  27.  s.6,  as  to  escapes,  961  e. 

On  Specialties. 

denying  deed  being  in  defeudsnt's  possession,  969, 

escrow,  ib. 

fraud,  deed  obtained  by,  903. 

duress,  menace  to  kill,  964. 

battery,  and  menace  of  further  battery,  ib. 

battery,  and  fear  of  mayhem,  ib, 

duress,  of  imprisonment,  965« 

infancy,  ib. 

coverture,  966. 

usury,  ib. 

stock-jobbing,  that  bond  was  given  for  settling  differences  against  pro* 

visions  in  Stock-jobbing  Act,  968. 
set-off,  968  c. 
to  action  on  two  bonds,  set-off  on  two  bonds,  909, 


ANALYTICAL   TABLE.  VU 

PLEAS  IN  Bar  in  DEBT— (conftit«e<0 
On  Spbcialtibs — (continued) 
bankraptcy  of  plaintiff,  970  a. 
sUtate  of  limitations,  971. 
payment  Molvii  ad  diem  or  pogi  diem^  974,  5. 

By  Heirs,  Executors,  &c. 

pieme  admiiii$iravU  before  notice  of  trial,  971. 

by  administrator  at  sait  of  an  administrator  of  judgment  recovered|  and 

pieue  adminUtravii  praier,  ib. 
parol  demurrer  by  an  infant  heir,  973,  see  Addenda, 
rien  per  deiceni  by  heir,  t6. 
rien  per  devUe,  974. 

To  Annuity  Bonds  and  Deeds. 

to  debt  on  annuity  bond,  that  no  memorial  of  it  whatever  was  enrolled, 
975. 

DO  proper  memorial  of  it  enrolled,  contaiuing  the  names  of  the  wit- 
nesses, &c,  975  a. 

to  debt  on  annuity  bond,  no  memorial  enrolled,  975  6. 

no  memorial  containing  the  names  of  the  witnesses  enrolled,  t&. 

payment  of  the  annuity  on  the  days  mentioned  in  the  bond,  976, 

payment  after  the  days,  ib. 

On  Arbitration  Bonds. 
no  award  made,  977. 

non-performance  by  plaintiff  of  a  condition  precedent,  ib» 
other  pleas  to  debt  on  arbitration  bonds,  Ste.  978. 

To  Bail  Bonos. 

no  process  in  the  original  action,  979. 

sheriff  not  commanded  by  latitat  to  take  defendant,  as  in  declaration 

alleged,  ib, 
no  latitat  ever  issued,  979  a. 
no  affidavit  of  caase  of  action  affiled,  ib, 
debt  levied  hyfi.fa,  against  principal,  980. 
plea  by  one  of  bail,  that  the  bond  was  for  ease  and  favor,  981. 
cQtnperuit  ad  diem,  982. 
otber  pleas,  ib. 

To  Bbplkvin  Bonds. 

reference  to  precedents,  983, 

To  Bastardy  Bonds, 
roii  damni^eatui,  983. 
that  woman  removed  into  another  parish,  and  child  born  there«  984. 

On  Indemnity  Bonds. 
nan  damn^catus,  984. 

plea  that  it  was  by  plaintiff's  own  wrong  and  default,  985. 
to  declaration  to  debt  on  bond  to  pay  money  and  indemnify,  that  de- 
fendant did  pay  and  indemnify,  ib. 

On  Bonds  for  Performance  of  Covenants* 
performance  generally  of  condition,  985. 

performance  of  negative  and  disjunctive  and  affirmative  covenants,  986. 
performance  generally  of  covenants  in  another  deed,  ib, 
the  like  in  a  more  concise  form,  987. 
performance  specially,  988. 
excuse  of  performance,  ib, 

plea  that  plaintiff  discharged  defendant  from  performance,  989. 
non-perforjuance  by  plaintiff  of  a  condition. precedent,  ib. 


YUl  ilKALYTICAL    TABLE. 

PLEAS  111  BAR  19  DEBT— (onHMMi) 
On  CHAmTEm  Pasties. 

!•  actioo  for  not  sbippiDg  cargo,  that  ship  was  ■nseaworthjr^  and  detained 

on  her  ontward  ro^age,  990. 
that  ship  did  not  stay  at  loading  port  mtj-five  nmoiqg  dajs,  991. 
that  plaintiflT  refnsed  to  receive  careo,  ib, 
that  defendants  did  load  cargo  abroad.  992. 
that  ship  separated  before  expiratioo  of  time  appoiuted,  ib. 

On  Liases  and  Demises. 
■•  rent  in  arrear.  992. 
eviction,  99U. 

hj  lessee,  assignment  of  the  term  to  a  third  person,  ib, 
hj  an  assignee »  assignment  of  term  betore  rent  became  due,  994. 

Oil  Recognizances. 
mui  tie!  record,  994. 
mo-  oa»  Ml.  995» 

death  of  principal  before  retarn  of  ra.  «o.  ib. 
•B  a  recognisance  of  bail  in  error  that  pmiM  darrein,  cmiiinnance,  that 

debt  was  levied  by  fi.  Ja^  on  the  principal,  99G. 
•ther  pleas,  996  a. 

On  Judgments. 
payment,  996a. 
other  pleas,  ib. 

On  Statutes. 

to  action  for  bribery,  prior  snit  depending  for  same  offences,  9906. 
another  action  for  same  offence  compounded  by  rule  of  ooart,  99B. 
former  conviction  for  the  same  offence,  999. 

j^gment  recovered  by  another  person  for  the  same  identical  offences 
and  penalties  as  in  plaintiff^s  suit,  1000. 

PLEAS  IN  BAR  IN  COVENANT  generally. 
son  et< /ac/icm,  1001. 

after  craving  oyer,  ib. 
plea  of  payment,  ib. 

performance,  ib. 
license,  1001  a. 
accord  and  satisfaction,  1002. 
observations  thereon,  ib. 
tender  as  to  part,  1021. 
set-off*,  ib. 
bankruptcy,  ib. 

bubble  act  and  indenture  void  at  common  law,  being  made  for  farther- 
ing a  scheme  injurious  to  the  public,  1002. 

On  Apprentice  Deeds. 

to  action  on  mariner's  indenture,   that  defendant  deserted   plaintiff's 

service,  1003. 
to  action  on  articles  that  defendant  did  provide  board  and  lodging,  1004. 
that  plaintiff  absented  himself,  1005. 
Ihat  plaintiff*  absented  himself,  and  traversing  discbarge,  1006* 

On  Charter  Parties. 

for  demurrage  that  defendant  did  not  keep  ships,  Ac.  1007. 

for  freight,  S:c.  that  ship  was  not  staunch,  &c.  lOOB. 

that  defendant  did  send  goods  alongside  the  vessel  in  time,  ib. 

payment  in  satisfaction,  1009. 

denying  defendant's  keeping  ship  on  demurrage  over  the  time,  ib. 


AKALYTICAL   TABLfi.  ix 

PLEAS  IN  BAR  IK  COVENANT--(c«iiHii«ecl) 
On  Policies  of  Insurance. 

several  pleas  to  coTensnt  on  policj,  that  policy  void,  Sec.  1009  to  1017. 

On  Leases. 

tender  of  rent  on  land  before  aan-aet,  1018. 
that  lessor  was  seised  for  life,  and  not  in  fee,  ib, 
plea  by  assignee  traversing  assignment,  1019. 
premises  not  out  of  repair,  ib, 

iMuikraptcy  under  6  Geo.  4.  c.  10.  s.  75.  that  defendant's  assignees  ac- 
cepted the  lease,  1019  a. 

Other  Pleas  in  general,  ib. 


PLEAS  IN  BAR  IN  DETINUE. 

general  issue  non  detinei,  1023. 

that  person  under  whom  plaintiflT  claims  was  not  lawf^illy  possessed  of 

indenture,  ib. 
that  third  person  pledged  deed  to  defendant,  tft. 
justifying  detention  of  leaae,  &c,  as  trustee,  tU25. 
that  lessee  aasigned  lease  to  another,  who  assigned  to  defendant,  1026. 
at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a 

security,  1027. 
at  the  suit  of  assignees  denying  bankruptcy,  1018. 
that  bankrupts  were  not  lawfully  possessed,  ib. 
that  bankrupts  did  not  deliver  to  defendants  the  bills,  Ax.  ib. 
that  bankrupts  assigned   over  interest  in  ship,  and  delivered  bill  of 

sale,  &c.  ib. 
plea  traveraing  possession  of  plaintiff  as  assignee,  1029. 


PLEAS  IN  BAR  IN  CASE. 
In  General. 

general  issue,  in  case  or  trover  by  one  defendant,  1 030. 

Uie  like  by  several  defendants,  ib, 

plea  of  general  issue  by  solicitor  of  customs  on  behalf  of  the  king  under 

9  Geo.  4.  c.  25.  ib. 
confessing  causes  of  action  as  to  part  and  general  issue  to  residue,  10d0a» 
statute  of  limitations,  ib, 
accord  and  satisfaction,  1031. 

For  Slander. 

that  plaintiff  was  guilty  of  theft,  1031. 

that  plaintiflT  was  guilty  of  perjury,  1033,  1037. 

that  plaintiff  was  insolvent,  1034. 

defendant  merely  a  repeater  of  the  slander,  1035. 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging 

plaintiff,  a  proctor,  with  baVjng  been  suispended  three  times,  ib, 
that  defendant  instituted  proceediugs  by  way  of  complaint,  1035  5. 
that  letter  was  sent  to  commanding  officer  that  plaintiff  might  be  brought 

to  a  court-martial,  1037. 
plea  (to  declaration  for  libel  accusing  plaintiff  of  perjury,)  that  plaintiff 

did  perjure  himself  in  his  answer,  ib, 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040. 

At  the  Suit  of  Executors,  &e. 

pleas  in  trover  that  administration  is  void,  &c.  shewing  how,  1040. 


X  ANALYTICAL    TABLE. 

AVOWRIES,  Ac.  IN  REPLEVIN. 

In  Gbnbkal, 

mom  cepit^  1042. 

commencement  of  an  arowry,  ib. 

commencement  of  a  cognizance,  1042  a. 

commencement  of  an  avowry  bj  one,  and  cognizance  bj  another,  1043. 

commencement  of  a  second  aTowrj  or  cognizance,  ib. 

coDcloaioD  of  an  aTOwrj  or  cognizance,  ib. 

plea  in  bar.  property  in  defendant  or  a  stranger.  1044. 

the  like  in  another  form,  ib, 

eepit  im  alio  ioeo,  with  arowry  for  retom.  1045. 

that  defendant  took  the  cattle  damage  feasant  in  another  close.  1046. 

For  Rbnt. 

.  common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c.  19*  s.22. 1041. 
the  like  in  a  more  general  form.  1048. 
•¥Owry  where  part  of  the  rent  has  been  satisfied,  ib, 
the  like  in  another  form,  being  a  cognizance.  1049. 
the  like  in  another  form.  1050. 
cognizance  for  a  qait  rent,  ib, 

cognizanee  where  rent  payable  at  so  much  per  acre.  &c,  1051. 
avowry  where  goods  distrained  under  8  Ann.  c.  14.  ib, 

onder  distress  for  rent  ander  common  appartenant.  1052. 

where  goods  fraadalently  removed.  1053. 

for  doable  rent,  plaintiflT  holding  over  after  notice  to  quit  given 
by  him  on  It  Geo.  2.  c.  19,  10.>l  a. 
cognizance  as  bailiflT  of  ezecator  onder  32  Hen.  8.  c.  37»  1055. 
avowry  where  part  of  the  rent  has  been  satisfied,  ib, 
by  one  tenant  in  common  for  rent  dae  to  him.  1056. 
cognizance  by  him  as  bailiff  of  other  tenant.  1057. 

For  Poor  Rate, 
avowry  for,  1067. 

For  Damage-peasant, 

avowry  by  a  freeholder,  under  a  distress  damage  feasant.  1058. 

the  h'ke  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder.  ib» 

the  like  as  a  copyholder,  or  as  his  tenant,  1050. 

avowry  for  a  distress  duniage  feasant  by  a  commoner,  t^. 

prescriptive  right  of  common,  lOCO. 

PL£AS  IN  BAR  IN  TRESPASS. 

In  General, 

general  issue,  lOGl. 

the  like  by  several  defendants,  ib, 

the  like  to  part,  with  a  special  plea  to  the  residue,  1061  a. 

accord  and  satisfaction,  1062. 

by  one  defendant  in  an  action  against  two,  accord  and  satisfaction  by 

the  other  after  action  brought,  ib» 
arbitrament  and  release,  ib, 
judgment  by  verdict,  recorded  by  defendant  against  plaintiff  for  same 

trespasses,  t^. 
plea  justifying  under  a  commission  of  bankruptcy,  \0C%2b, 
tender  of  amends  by  officers  of  excise  or  customs.  1003. 
tender  of  amendn  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  s.  2,-1065. 
plea,  disclaimer  of  title  in  locus  in  quo,  and  tender  of  amends,  1066. 
statute  of  limitations,  1067. 


ANALYTICAL   TABLE.  XI 

PLEAS  IN  BAR  IN  TRESPASS— (coKliiiicifcf) 

I.  To  Persons, 

«<m  as$auU  demesne,  1067. 

moBiter  manuM  impontit  to  preserve  tbe  peace,  1009. 
assault,  Sic.  in  defence  of  a  father,  &c.  1070. 
assault.  Sic.  to  preserve  the  peace,  1071. 

the  like,  stating  that  plaintiff  made  an  assaolt  npon  a  third  person,  ib, 
correction  of  an  apprentice  for  disobedience,  1072. 
moderate  correction  of  a  seaman,  ib, 

to  a  declaration  of  assault  and  battery,  that  defendant  was  convicted  of 
same  before  two  jastices  nnder  9  Geo.  4.  c.  31.  s.  27,  28,  and  there- 
fore defendant  released  from  action^  1073. 

Defence  of  pouessioHp 

moUUer  mamit  impotuit  to  turn  defendant  out  of  plaintiff  ^s  house,  1073. 

the  like  of  a  public-house,  1074. 

the  like  in  resistance  of  plaintiff's  entry,  1075. 

defence  of  possession  of  a  close,  ib, 

ImprwrnmaU  wUhoui  nroceHf 

plea  bj  two  defendants,  that  plaintiff  committed  breach  of  peace  in 

bouse  of  one,  and  that  other^  as   constable,  took  plaintiff  before  a 

justice,  1076. 
the  Kke  in  a  more  concise  form,  by  the  private  person  only,  1080. 
plea  justifying  imprisonment  of  plaintiff  and  taking  him  before  magistrate, 

he  having  been  guilty  of  a  felony,  on  7  &  8  Gee.  4.  c.  20.  s.  47,  as  a 

clerk,  in  embezzlement  of  defendant's  properly,  ib, 
plea  justifying  imprisonment  of  plaintiff  on  suspicion  of  felony,  1081  • 

Imprimmmeni  wnder  procee*, 

arrest  by  sheriff 'a  officer,  &c.  under  iatitai,  against  plaintiff,  1083. 

the  like  by  aheriff  or  officer  to  whom  writ  was  directed,  1087. 

justification  by  attorney  under  a  ea,  sd.  1088. 

the  like  by  a  sheriff's  officer  under  a  eo.  ga.  1089. 

plea  justifying  the  imprisonment  of  plaintiff  by  defendant  as  an  officer 

of  the  Palace  Court,  on  a  ca,  sa,  issued  ootof  that  court,  1091. 
justification  under  warrant  of  magistrate  for  an  assault,  ib, 

II.  To  Pbhsonal  Propbrty, 

justification  of  a  distress  of  cattle  damage  feasant,  1002. 

justification  of  removal  of  goods,  encumbering  close,  1091. 

justifying  removing  tunuels,  Ac.  on  the  ground  that  thc^  were  with- 
drawing water  from  a  public  river,  ib, 

justifying  trespasses  under  a  distress  for  rent,  1094  a, 

justification  of  taking  coals  under  prescriptive  right  to  port  duties,  1094  r. 

justifying  killing  dog  for  worrying  sheep,  1097* 

pleas  to  trespass  for  running  defendant's  gig  against  plaintiff's  marc, 
that  defendant  was  driving  the  gig  along  the  highway,  leaving  suffi- 
cient room,  and  that  the  mare  was  so  badly  managed  and  so  unruly, 
that  thereby  the  accident  happened,  ib. 

To  Real  Property, 

liberum  tencmentumt  enumerating  the  trespasses,  1097  a, 

the  like  in  a  more  concise  form,  1099. 

seisin  in  fee  by  a  copyholder,  1100. 

justification  by  tenant  for  years,  giving  colour  to  plaintiff,  HOI. 

VOL.  III.  b 


Xll  ANALYTICAL   TABLE. 

PLEAS  IN  BAR  IN  TRESPASS— (comimaf) 
To  Real  Property— (am/tmeerf) 

the  like  by  a  tenaot  from  year  to  year,  1 102. 

jnsiifyiDg  cottiog  trees,  because  overshading  defendant's  garden,  &c.  ib. 

defect  of  fences,  1103. 

leave  of  licence,  1106. 

for  fishing,  that  L^au  in  quo  was  defendant's  freehold,  ib. 

the  like  that  the  fishery  was  defendant's  several  fishery,  1107. 

the  like  that  the  defendant  has  a  free  fishery  in  the  fishery,  1 108. 

comnuHi  of  fishery,  ib» 

ioeuM  in  quo  a  navigable  river,  and  a  pnblic  right  to  fish  therein,  ib. 

plea  by  a  freeholder  a  prescriptive  right  of  common  of  pasture,  1109. 

the  like  by  a  copyholder,  11 11. 

prescriptive  right  of  common  by  rector,  1112  a. 

common  pur  cause  de  vicinage,  1 113. 

common  of  estovers,  &c.  1115. 

pnblic  way  for  carriages,  &c.  1116  a. 

plea  j  as  tifyiog  defend  ant's  entering  pi  aintifir^s  close  and  breaking  gates,  &c. 
bocaase  a  highway  adjoining  was  oat  of  repair  and  continoed  impassable, 
wherefore  defendant,  throagh  necessity ,  entered,  &c  111& 

private  way  by  prescription  by  a  freeholder,  11  IB  a. 

the  like  by  a  copyholder,  for  a  private  way  in  the  same  manor,  1120. 

prescriptive  right  of  way  that  defendant  has  closes  at  both  ends  of 
way,  1121. 

private  way  by  non-existing  grant,  1122. 

the  like  in  another  form,  1123. 

the  like  of  necessity,  1125. 

the  like  by  tenant  under  a  lease,  or  from  year  to  year,  1127. 

a  private  right  of  way  under  a  local  inclosore  act  and  award,  ib. 

the  like  to  a  well  to  take  water  by  prescription,  1127  c 

entry  to  take  tithe,  1128. 

plea  justifying  pulling  down  a  wall  because  it  obstructed  and  darkened 
an  ancient  light,  1 130. 

plea  justifying  entering  plaintifTs  close  and  taking  away  gelding,  that 
plaintiff  had  forcibly  taken  it  away  from  defendant,  1130  a. 

entry  under  a  latitat,  11306. 

the  like  under  ^fi.fa.  against  a  plaintiflT,  1 132. 

the  like  under  \fi.fa,  against  another  person,  1134. 

the  like  by  sheriff  aoder  Kfi,fa.  1135. 

by  surveyor  under  highway  act,  13  Geo.  3.  c.  78,  1136. 

plea  justifying  entering  hoase  and  turning  out  plaintiff  and  his  goods  by 
one  defendant  as  churchwarden,  and  the  other  as  constable,  under  a 
magistrate's  warrant,  to  put  the  churchwardens  and  overseers  in  pos- 
session in  pursuance  of  59  Geo.  3.  c.  12.  s.  24.  plaintiff  having  intruded 
himself  into  the  house,  1137. 

justifying  entry  to  make  distress  on  goods  fraudulently  removed,  1137^. 


PLEAS  IN  BAR  IN  EJECTMENT, 
general  issue,  1141. 


REPLICATIONS  in  ABATEMENT. 

to  plea  of  coverture,  denying  the  fact,  1142. 

to  plea  of  nonjoinder,  that  the  defendant  alone  contracted,  t^. 


AV4LYTICAL  TABl^E.  ^W 

REPLICATIONS  in  ABATEMEKT^tMUnued) 

to  plea  of  misDomer,  defendant  known  as  well  by  one  oame  as  other,  1142. 
to  plea  of  misnomer  estoppel  by  putting  in  bail,  1443. 
entry  of  castdur  biUa  vefhreve^  ihl 


REPLICATIONS  in  BAR, 

In  Gbnbral. 

estoppel,  1144. 

special  wimiUier^  t6. 

commencement  of  replication  to  special  plea,  caHed  preeludi  noHp  1145. 

ike  like,  soggesting  tlie  death  of  one  of  the  defendants,  t6. 

conclnsioo  to  the  country,  t6. 

conclusion,  with  a  verification  in  assumpsit,  ib. 

In  Assumpsit. 

to  plea  of  usury  to  an  action  on  a  bill  of  excbairge  that  bill  was  indorsed 

to  plaintiff  without  knowledge  of  usury,  and  for  value,  &c.  114G. 
denial  of  the  infancy,  1146  a. 
to  plea  of  infancy,  that  meat,  &c.  were  necessaries,  and  noL  proi.  to 

residue,  t6. 
ratification  after  defendant  came  of  age,  1147. 
the  like  in  another  form,  1148. 
to  plea  of  alien  enemy  that  plaintiff  resides  here,  ib. 
to  bankruptcy  that  defendant  promised  after  his  bankruptcy,  ib. 
to  plea  under  bankruptcy,  that  plaiutiff  elected  to  come  in  under  com« 

mission,  denial  of  such  election,  ib. 
to  plea  of  insolvency  denying  defendant's  discharge,  1149. 
to  plea  of  insolvency  admitting  plea,  1 150. 
the  like  that  defendant  promised  after  discharge,  ib, 
that  debt  contracted  after  discharge,  ib. 
to  pleas  of  tender,  1151. 
denial  of  tender,  ib. 
nil  debet  to  plea  of  set-off,  ib. 

a  writ  issued  out  of  K.  B.,  C.  P.  or  Exchequer,  before  lender,  1162. 
a  writ  with  continuances,  1153. 
a  prior  demand  of  the  debt,  t154. 
a  subsequent  demand,  1155. 

nmilfier,  admission  of  tender,  and  award  of  venire^  1156. 
to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  bond,  &c.  ib. 
to  a  plea  of  delivery  of  a  bill  of  exchange  accepted  by  defendant  in  pay* 

nient,  stating  a  presentment  and  dishonor  thereof,  1157. 
to  a  plea  oFarbltrameTiit,  denying  the  award,  ib, 
nulHei record,  to  a  pl^a  of  judgment  recovered  in  same  court,  ib, 
the  like,  to  a  plea  of  judgment  recovered  in  another  court,  1158. 
to  plea  of  judgment  recovered  denying  that  it  was  for  same  causes  of 

action^  ib. 
to  a  plea  of  release,  non  fttfacfum,  ib. 
to  a  plea  of  release,  that  it  was  obtained  by  fraud,  ib. 
to  a  plea  of  set-off,  nil  debet,  ib. 

to  set-off  on  recognizance,  &c.  nul  tiel  record  and  nil  debet,  ib. 
statute  of  limitations  to  a  plea  of  set-off,  1150. 

to  plea  Court  of  Conscience  Act,  defendant  indebted  more  than  40«.  ib. 
to  plea  of  statute  of  limitations,  that  defendant  did  undertake,  &c.  1160. 
that  cause  of  action  did  accrue,  &c.  ib. 
a  writ  sued  out  within  six  years,  1161. 

b  2 


XiT  ANALYTICAL    TiELE. 


1%  A??*ricrfT — ^mmtmn^ 

iLil  yxL^i  was  a^ri.'Stfi.    as-J 

r^^^m^  1161. 
tiu(  Lee,  ia  aacc^CT'  ^^m.  1 I93L 

drf^^s*!!  «»  aL:«r>rJ,  abi  acti>:tt  iiii»  ii4  ia  sx  jcan  after 
A. 
replicatjco,  ia  Ktioa  bj  execaton   tc  a  plea  o/  ftatit*  ci  Lait&doas'  that 

tntat/>r  eofnB«iio»i  aa  actioo  vh&ia  b\  jcan.  aa^ca  ui^xLed  bj  death, 

attd  that  vitiia  a  jcar  after,  t^  preac&t  ac^«  vais  ccouacaccd  bj 

ptaiatiff  aa  cxecaior,  llGSa. 
other  rep:ieau#>a«  to  statate  of  hsilatifictft,  1I6S  e« 
to  pl^taa  bj  and  a^ua<t  execaion^  1163. 
that  defe^aat  k  execator,  t^. 

to  pieae  mdmimuiraTii,  that  detetidant  had  assets,  i&. 
replkalioo  and  award  of  imqwiry  where  oilIj  plea  ot  fUmi  mdauMutrmnl 

ia  pleaded,  £6. 
to  plea  of  a^fae  odmiMistrarii  h^  execator  of  execator,  1164. 
the  like  to  a  pAea  oi  bonds  or  jad^meoia  oatstandio^.  1 16^ 
that  defeodant  had  assets  at  tioie  he  had  notice  of  writ,  iS. 
that  after  exhibiting  bill,  and   before  plea,  aasets  came  to  defendants 

hands,  ib. 
that  jadgments  recorered  against  execator,  vere  obtained  bj  fravd,  1166* 
jodgment  fraodalentlj  confessed  for  more  than  aras  dae,  1167* 
to  bond  oa (stand log,  that  it  is  fraadalentlv  kept  on  foot,  ik^ 
raplieatioa  to  plea  of  retainer  on  an  indentore  that  the  same  vas  roid 

icff  fraad,  1168. 
to  plemt  admimiUraritt  prajer  of  jadgment  of  assets  ^anadlo  aeddaimtg 

ib. 
the  like  with  award  of  inqnirj  where  general  issne  was  not  pleaded,  1160. 
replication  to  a  plea  of  jtieme  admimigirarii  pnaerpr^jiog  jodgment  as  to 

the  10/«  and  aTerriog  asaeta  cxtra-snfficient  to  pay  the  debt,  1169  c 

In  Debt. 

comiDOD  conclnsion  with  a  rerifieation,  1170. 

for  escapes  that  defendant  of  his  own  wrong  pennitted  escape,  ib. 

that  prisoner  again  escaped,  for  which  piainliflT  snes,  I17L 

replication  to  plea  of  rolnntarj  eaeape  and  recaption  in  an  action  against 

marshal  that  bill  was  filed  before  prisoner's  recaption,  •&. 
in  an  action  against  the  warden  to  plea  of  Tobintarj  retom,  that  the  bill 

was  filed  before  the  retorn,  ib, 
to  plea  that  deed  was  obtained  bj  fraud,  that  it  was  dalj  obtained,  1171  a. 
to  plea  of  dnress,  that  defendant  freelj  executed  the  deed,  117^. 
to  plea  of  infancy,  that  defendant  was  of  age,  ib. 
to  plea  of  usury.  See.  that  the  bond  was  legal,  t5. 
to  a  plea  of  tender,  ib. 
to  a  blea  of  set-oiT,  denying  set»off,  1173. 
the  like  in  another  form,  ib. 
to  parol  demurrer,  confession  of  plea,  1174. 
to  plea  of  rienper  detcent^  that  defendant  had  assets,  ib. 
to  the  like,  that  defendant  had  assets  before  commencement  of  suit,  ib, 
%o  plea  of  iolvit  ad  diem,  or  pott  diem,  denying  the  payments,  1175. 
to  plea  no  memorial  enroUecT,  setting  out  memorial,  ib. 
to  plea  that  no  awnrd  was  made,  stating  the  award  and  breaches,  1176. 
to  piea  of  ease  and  favour  to  bail  bond,  denying  plea,  1177. 
to  plea  of  comperuit  ad  diem,  den}  ing  record  of  appearance,  t6. 
to  non  damniftcatuB  on  bastardy  bond,  stating  damage,  ib. 


ANALYTICAL   TABLE*  XV. 

REPLICATIONS  in  BAR^couimued) 

In  Debt — (canimued) 

to  iioit  danmiJicaiUMi  to  iodemnilj  bond,  statiag  damage^  1178* 

to  plea  of  performance  of  bond,  that  £.  F.  has  not  accounted,  1179* 

the  like  staling  several  breaches,  1180« 

on  ofaarter-partiea,  den>ing  defendant's  offer  to  deliver  cargo,  ib. 

that  ship  sailed  before  expiration  of  time,  ib. 

On  Leases. 

denial  of  the  eYiction,  1180. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of  plea,  1181. 

to  a  plea  of  nul  tiel  record  in  the  same  count,  stating  the  record,  ib» 

the  like  in  a  different  coant,  1182. 

to  plea  of  no  ea.  sa.  agaiDst  principal,  setting  cat  ca»  $a.  ib* 

to  plea  of  death  of  principal  before  return  of  eo.  m.  stating  ca.  sa.  Sec. 

1183. 
to  pleas  to  debt  on  judgments,  1184. 
to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained 

*  6 J  fraud,  ib, 
to  plea  of  former  conviction,  that  it  was  obtained  by  fraud,  ibm 

In    COVEJIANT. 

to  plea  of  licence,  denying  the  licepce,  1 185. 
^ther  rejdioationSf  ib, 
conalttsion  with  a  verifioation,  ibm 

In  Case.   • 

replication  and  award  of  ventre,  Sec,  where  part  of*  causes  of  action 

confessed,  1186. 
to  pleas  justifying  slanderous  words,  de  injuridf  ib. 
to  plea  in  trover  of  bona  uotabiHa  in  several  dioceses,  denying  it,  1187. 


PLIIA8  IN  BAR,  Sio.  m  REPLEVIN. 

In  General. 

1.  rimiliter  to  wm  cepit,  1188. 

%  eommencement  of  a  plea  in  bar  to  aa  avowry,  ib. 

3.  the  like  to  a  oognizanoe,  ib. 

4^  the  like  to  an  avowry  and  cogniaanoe,  t6« 

5.  commeaoement  of  a  second  plea  in  bar  by  leave,  &c.  ib. 

6.  eonelusioA  to  the  country,  1189. 

7.  conclusion  with  a  veriffcation,  ib. 

8.  the  like  to  an  avowry  and  cognisance,  ib. 

For  Rent. 

traverse  of  the  demise,  1180. 

no  rent  in  arrear,  1190. 

that  defendant  was  not  bailiff",  ib. 

that  the  landlord  by  the  deipise  parted  with  all  his  interest  in  the  pre- 
mises, leaving  no  reversion  eifabliDg  him  to  distrain,  ib. 

payment  of  rent  to  ground  laodlord,  t^. 

no  rent  in  arrear  as  to  part  and  tender  as  to  the  residue,  1 191. 

eviction,  1192. 

to  cognizimce  for  arrear  of  annuity,  that  annuity  void  for  defective  me- 
morial, ib. 

to  like,  denying  payment  to  two  grantors,  1193. 

to  likei»  that  coiteiUeralion  money  was  not  paid  in  bank  notes^  1194. 


XIV  ANALYTICAL   TABLE. 

REPLICATIONS  in  BAR-<ooiiitiiice<f) 

Ik  Assumpsit — (continued) 

that  plaintiflT  was  abroad,    and  aetioD  comBMiiced  in  m  yean  after 

retQrOy  1101. 
the  like,  io  another  form,  1 163. 
that  defendant  was  abroad,  and  action  commenoed  in  aix  years  after 

retnrn, ib. 
replication,  in  action  by  executors  (to  a  plea  of  statute  of  limitations)  that 

testator  commenced  an  action  within  six  years,  which  abated  by  death, 

and  that  within  a  year  after,  the  present  action  was  commenced  by 

plaintiff  as  executor,  1162  a. 
other  replications  to  statute  of  limitations^  1162  c« 
to  pleas  by  and  against  executors,  1163* 
that  defendant  is  executor,  ib, 
to  pkne  adminiiframit  that  defendant  had  assets,  ib. 
replication  and  award  of  imquiry  where  only  plea  of  plene  adminiiiravii 

is  pleaded,  ib. 
to  plea  of  plene  administravit  by  executor  of  executor,  1164. 
the  like  to  a  plea  of  bonds  or  judgments  outstanding,  1 166, 
that  defendant  had  assets  at  time  he  had  notice  of  writ,  ib. 
that  after  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's 

hands,  ib. 
.  that  judgments  recovered  against  executor,  were  obtained  by  fraud,  1166* 
judgment  fraudulently  confessed  for  more  than  was  due,  1 167« 
to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 
replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  void 

for  fraud,  1168. 
to  plene  adminiiiravii,  prayer  of  judgment  of  assets  guando  acciderinip 

ib. 
the  like  with  award  of  inquiry  where  general  issue  was  not  pleaded,  1160. 
replication  to  a  plea  of  plene  adminiMiravii  praier  praying  judgment  as  to 

the  10/.  and  averring  assets  extra*sufficient  to  pay  tiie  debt,  1169  a* 

In  Debt. 

common  conclusion  with  a  verification,  1170. 

for  escapes  that  defendant  of  his  own  wrong  permitted  escape,  i6. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171. 

replication  to  plea  of  voluntary  escape  and  recaption  in  an  action  against 

marshal  that  bill  was  filed  before  prisoner's  recaption,  ib. 
in  an  action  against  the  warden  to  plea  of  voluntary  return,  that  the  bill 

was  filed  before  the  return,  ib. 
to  plea  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  1171  a. 
to  plea  of  duress,  that  defendant  freely  executed  the  deed,  1172. 
to  plea  of  infancy,  that  defendant  was  of  age,  t^. 
to  plea  of  usury,  &c.  that  the  bond  was  legal,  ib, 
to  a  plea  of  tender,  ib. 
to  a  plea  of  set-off,  denying  set-off,  1173. 
the  like  in  another  form,  ib. 
to  parol  demurrer,  confession  of  plea,  1174. 
to  plea  of  Hen  per  descent^  that  defendant  had  assets,  ib. 
to  the  like,  that  defendant  had  assets  before  commencement  of  suit,  ib» 
to  plea  of  solvii  ad  diem,  or  post  diem,  denying  the  payments,  1175. 
to  plea  no  nieniorial  enrolled,  setting  out  memorial,  ib. 
to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176. 
to  piea  of  ease  and  favour  to  bail  bond,  denying  plea,  1177. 
to  plea  of  coifiperuii  ad  diem,  denying  record  of  appearance,  ib» 
to  non  damnijicaiuf  on  bastardy  bond,  stating  damage,  ib. 


.ANALYTICAL   7ABLS.  XfU 

NEW  ASSIGNMENTS— (commned) 

In  Trespass  to  Persons. 

to  ptea  of  jcm  asmmU  demeuttt  a  differeiit  Mcaalt,  1213  a. 

to  jasUfiGation  nacler  pro€e8s«  iiaprisonnieiit  before  issoing  process,  1214. 

In  Trespass  to  Personal  Property. 

to  jasUfication  ander  a  right  of  way,  extra  viam,  1215. 
that  the  coro,  &c.  was  difiereot  corn,  i^. 

In  Trespass  to  Real  Property. 

to  Uberum  tenementum,  new  assi^ment  setting  ont  abuttals,   1216. 
the  like  o^  abottals  towardi  a  place,  1217  a. 
to  plea  of  right  of  way,  traverse  of  way  and  txtra  vtam,  &c.  ih. 
the  like  merely  new  assigning,  1218. 


REJOINDERS. 
In  General. 

i.  nmUUer  to  replication  concluding  to  the  country,  1219. 

2.  commencement  of  rejoinder  to  a  special  rcplicatiuu,  ib, 

3.  conclasion  to  the  counti'y,  ib. 

4.  conclusion  with  a  verification,  ib. 

In  Assumsit. 

(to  replioation,  ante,  114G,)  that  at  time  plaintiffs  discounted  bill,  they 

knew  of  the  usury  mentioned  in  the  plea,  11t20. 
tio  replication  of  plea  of  insolvescy,  that  debt  contracted  before  dis- 
charge, ib. 
denial  that  the  goods  were  necessaries,  ib, 
denial  of  the  defendant's  ooofirmiDg  the  promises,  1221. 
to  replication  of  latUat  before  tender,  that  pfaintiff  had  no  cause  of 

action  at  time  of  issuing  writ,  t^. 
to  the  like,  stating  the  time  when  the  writ  was  really  issued,  and  tender 

before  that  time,  ib. 
the  like  of  process  out  of  the  Exchequer,  1222. 

to  replication  to  plea  of  tender  of  a  prior  demand,  no  such  demand,  1223. 
to  replication  of  a  subsequent  demand,  no  such  demand,  ib, 
to  a  replication  of  payment  to  plea  of  aet-olT,  to  a  judgment  recovered 

denying  payment,  ib. 
that  the  release  was  obtained  fairiy,  t6. 

that  the  action  did  not  accrue  within  six  years  of  issuing  the  writ,  ib. 
to  replication  of  a  latitat  shewing  the  time  when  it  was  issued,  and  non 

assumpsit  infra  sex  annos  of  that  time,  1224* 
denying  record  of  writ,  t^. 
traverse  of  the  intent  of  issuing  the  writ,  ib, 
to  replication  that  defendant  was  beyond  sea,  Ao    tha|  plaintiff  did  not 

exhibit  his  bill  within  six  years  of  defendant's  first  return,  1224  a. 
to  replication  to  plea  of  Statute  of  Limitations,  in  an  action  by  executors 

of  the  action  being  brought  in  a  recent  time  after  testator's  death, 

that  defendant  did  not  appear,  nor  did  defendant  declare  in  former 

suit,  1225. 
to  replication  that  assets  had  come  to  hand  since  the  exhibiting  the  bill 

denying  the  fact,  ib, 
to  replication  that  the  judgments  against  the  defendants  were  obtained 

by  fraud,  denying  the  fraud,  ib» 


Xvi  ANALYTICAL   TABLE. 

FLEAS  IN  BAR,  &c.  in  REPLEVIN— <c(mflmied) 

Damage  Feasant. 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1195. 

to  avowry  damage  fmsant  by  tenant,  traverse  of  the  demise,  ib. 

that  defendant  deviised  iocus  in  quo  to  plaintiff,  ib. 

to  an  avowry  for  distress  damage  feasant^  defect  of  fences,  1196. 

the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197. 

the  like,  locus  in  quo  adjoining  a  common,  1198. 

that  plaintiff  had  right  of  common  in  heus  in  quo,  1199* 

tender  of  amends  before  imponnding,  ib, 

to  avowry  by  a  oommoner,  denial  of  his  right  of  common,  1200. 


REPLICATIONS  in  TRESPASS. 
In  General. 

1.  precludi  non,  1201. 

2.  conclusion  with  a  verification,  ib, 

to  plea  of  tender,  that  the  amends  were  not  sufficient,  ib, 
to  plea  of  verdict  recovered  against  ptaintifiT,  denying  the  verdict  was 
for  same  causes  of  action,  ib. 

To  Persons. 

de  injurid,  or  de  son  tort  demesne ^  1201  a. 

de  injurid  to  son  assault  demesne,  1 202. 

to  plea  of  son  assault  demesne,  that  assault  was  made  to  turn  defendant 

out  of  a  house,  ib* 
to  plea  of  defence  of  possession  of  close,  right  of  way  over  close,  1203. 
to  justiGcation  under  latitat  and  warrant,  protesting  issuing  of  writ  and 

warrant,  and  de  injuria  as  to  residue,  1204. 
to  justification  under  latitat,  a  battery,  &c.  because  plaintiff  attempted 

to  escape,  that  defendant  beat  plaintiff  more  than  was  necessary,  1205. 

To  Personal  Property.   ' 

to  a  justification  of  distress  damage  feasant,  demise  by  E.  F.  to  plaintiff 

and  de  injurii,  1205. 
to  a  justificatiun  taking  cattle  damage  feasant,  that  plaintiff  bad  right  of 

common  in  locus  in  quo,  1206. 
to  the  like,  defect  of  fences,  ib. 
to  the  like,tbat  defendant  converted  distress,  1207* 
the  like,  under  s^fi.fa,  that  writ  of  error  allowed,  ib. 

To  Real  Property. 

to  liberum  tenementum,  denial  of  plea,  120B. 

to  liberum  tetiementum,  demise  by  defendant  to  plaintiff,  1209. 

to  a  plea  of  licence,  denial  of  licence,  ib, 

to  plea  of  licence,  a  countermand,  l^tO. 

to  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,  ib. 

to  the  like,  that  defendant's  cattle^were  unruly,  &c.  ib, 

to  plea  of  prescriptive  right  of  common,  denial  of  the  right,  1211. 

to  plea  of  right  of  common,  approvement  of  common,  1212. 

observations  on  traverses  of  rights  of  common,  and  ways  in  general,  ib. 


NEW  ASSIGNMENTS. 
In  Assumpsit. 

that  action  was  brought  for  breach  of  different  contracts,  1213< 


ANALYTICAL   7ABLS.  Xtll 

NEW  ASSI6NMBNTS-<coiilm«iecl) 

In  Trespass  to  Persons. 

to  pim^.of  ion^as§amii  demeutet  a  differeitl  Mcanlt,  1213a. 

to  jnslifiGaiion  nocler  pro«e8a«  imprboDiiieiit  before  issoing  process^  1214. 

In  Trespass  to  Personal  Property. 

to  JQstiGcatioD  ander  a  right  of  way,  extra  viam,  1215. 
that  the  corn,  &c.  was  difierent  corn,  t^. 

In  Trespass  to  Real  Property. 

to  Uberum  tenementnm,  new  assignment  setting  ont  abuttals,   1216. 
the  like  ot  abattafs  towarcU  a  place,  1217  a. 
to  plea  of  right  of  way,  traverse  of  way  and  extra  viam,  &c.  ib, 
the  like  merely  new  assigning,  1218. 


REJOINDERS. 
In  General. 

i.  nmiiUer  to  replication  concluding  to  the  country,  1219. 

2.  commencement  of  rejoinder  lo  a  special  replicatiuu,  t6. 

3.  conclnsion  to  the  counti'y,  ib, 

4.  conclusion  with  a  verification,  ib. 

In  Assumsit. 

(to  replication,  ante,  114G,)  that  at  time  plaintiffs  discounted  bill,  they 

knew  of  the  asnry  mentioned  in  the  plea,  1220. 
U>  replication  of  plea  of  insolvency,  that  debt  contracted  before  dis- 
charge, t6. 
denial  that  the  goods  were  necessaries,  ib, 
denial  of  the  defendant's  ooofirming  the  promises,  1221. 
to  replication  of  latUat  before  tender,  that  pfaintiff  had  no  cause  of 

action  at  time  of  issoing  writ,  ib. 
to  the  like,  stating  the  time  when  the  writ  was  really  issned,  and  tender 

before  that  time,  ib. 
the  like  of  process  oat  of  the  Exchequer,  1222. 

to  replication  to  plea  of  tender  of  a  prior  demand,  no  such  demand,  1223* 
to  replication  of  a  subsequent  demand,  no  such  demand,  ib. 
to  a  replication  of  payment  to  plea  of  set-oOT,  to  a  judgment  recovered 

denying  payment,  ib, 
that  the  release  was  obtained  fairiy,  ib. 

that  the  action  did  not  acorue  within  six  years  of  issntng  the  writ,  ib. 
to  replication  of  a  latitat  shewing  the  time  when  it  was  issued,  and  mm 

assumpHt  infra  $ex  annoe  of  that  time,  1224* 
i  denying  record  of  writ,  ib. 

traverse  of  the  intent  of  issuing  the  writ,  t6. 

to  replication  that  defendant  was  beyond  sea,  Sio.  that  plaintiff  did  not 

exhibit  his  bill  within  six  years  of  defendant's  first  return,  1224  a. 
to  replication  to  plea  of  Statute  of  Limitations,  in  an  action  by  executors 

of  the  action  being  brought  in  a  recent  time  after  testator's  death, 

that  defendant  did  not  appear,  nor  did  defendant  declare  in  former 

suit,  1225. 
to  replication  that  assets  had  come  to  hand  since  the  exhibitfaig  the  hill 

denying  the  fact,  ib. 
to  replication  that  the  judgments  against  the  defendants  were  obtained 

by  fraud,  denying  the  fraud,  ib* 


XVIU  ANALYTICAL   TABLE. 

REJOIS  DEVLS^iamtinmed) 
In  Debt. 

to  replicatioo  stating  ao  airsni,  deojing  the  award,  108. 

to  replication  on  bastard/  bood  shewing  damage,  denial  of  rep£catioii,  ih^ 

to  replicatioo  on  bond  to  acoooot,  that  £.  F.  did  account,  tft. 


REPLICATIONS  in  REPLEVIN. 

in  general,  1228. 

similiter  to  plea  in  bar  coocladiog  to  the  coaatrj,  iS, 
commencement  of  a  replication  in  replevin,  1228. 
cooclnsioQ  to  the  conn  try,  ib, 
conclusion  with  a  veri 6 cation,  16. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib, 
to  plea  in  bar  of  a  tender,  a  aabsequent  demand,  &c.  1SS9. 
to  a  plea  in  bar  of  a  demise,  stating  a  notice  to  qnit,  ib, 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230. 
the  like,  denial  of  defeet  of  fences,  1230  a. 

to  a  plea  to  an  avowry  damage  feasant  stating  a  right  of  common  over 
loau  in  qno,  traverse  of  right  of  common,  1231 . 


REJOINDERS  in  TRESPASS. 

1.  similiter  to  replication  concluding  to  the  country ,  1232. 

2.  rejoinder  to  a  replication  concluding  with  a  verification,  Ob* 

3.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 

to  replication  of  excess  denying  the  excess,  ib. 

to  replication  of  a  demise  to  the  plaintiflT,  a  notice  to  quit,  ib^ 

rejoinder  in  tre«pas!i,  that  the  notice  to  quit  was  waived,  ib» 

re-asserting  right  of  common,  ^c.  as  stated  in  the  plea,  ib. 

to  replication  that  defendant's  cattle  were  unruly,   that  they  escaped 

through  defect  of  fence  mentioned  in  plea,  and  not  that  in  iepli< 

tioB,  123341. 


SURrREJOINDERS. 


common  form  of  a  sor-rejoinder,  1235. 

copcJuaina  to  the  country,  ib. 

conclusion  with  a  verification  in  trespass,  ib. 

rejoinder  in  replevin,  ib. 

in  assumpsit,  that  debt  contracted  before  defendant's  dischaige  under 

inaolreot  act,  1234. 
in  trespass,  that  the  notice  to  quit  was  waived,  1235  a. 


REBUTTERS  and  8UR.REBUTTER8. 

rebutter  denying  the  waiver  of  the  notice  to  qutty  1236; 
»ur-rebatter  similiUr,  ib. 


ANAt.TTICAL   TABLE.  XIX 

PLEAS,  &c.  TO  NEW  ASSIGNMENTS. 

general  isaae  to  new  assignment,  1237. 

commencement  of  special  plea  to  new  assignment,  ik, 

conclnsion  with  a  verification,  ib. 

confession  of  trespasses  newly  assigned,  and  relinqoishment  of  the  ge« 

neral  issue  to  declaration,  so  far  as  it  relates  to  snch  trespasses,  t6. 
nmUUer  to  general  issue  to  new  assignment,  1237  a. 
commencement  of  a  replication  to  a  special  plea  to  new  assignment,  tfr* 
conclusion  with  a  verification,  ib. 


PLEAS,  &c.  PUIS  DAUREliJ  CONTINUANCE- 

plea  in  bank,  and  before  return  of  the  venire  pmig  darrein  eonHmumce 

of  release  not  at  the  assizes,  1238* 
the  like  at  the  assises,  ib. 

plea  in  bank,  by  ei^ecutor  of  judgment  recovered  ^igainst  him,  1239* 
plea  at  niH  prius  of  judgment  recovered.in  assumpsit,  &c.  1240. 
affidavit  of  the  truth  of  snob  plea,  1241. 
plea  at  sittings  after  term,  at  Guildhall,  of  release,  ib. 
plea  at  sittings  before  term^  adjourned  from  sittings  afters  1242. 
plea  in  C  P.  at  Guildhall,  of  defendant's  bankruptcy,  1243. 
plaintiff's  discharge  under  insolvent  act  after  issue  joined,  1244. 
plea  of  release  puis  darrein  continuance  pleaded  at  the  assiaes,  1244  ft. 
affidavit  of  truth  of  plea,  puis  darrein  continuance^  1245. 
replication  in  bank  to  plea  of  release,  that  it  was  obtained  by  fraud,  ibm 


DEMURRERS. 

To  Declarations. 

general  demurrer,  1246. 

special  demurrer,  ib. 

special  demurrer  for  that  declaration  is  jiot  entitled  of  any  court  or 

term,  and  contains  repqgnant  promises,  &e,  ib* 
to  declaration  entitled  generally  of  term  when  cause  of  action  accrued 
after  first  day,  1247. 
.   to  bill  against  attorney  for  being  entitled  as  of  the  preceding  term^ 
whereas  cause  of  appears  to  have  arisen  since,  ib. 
for  being  too  general ;  and  ako  for  divers  blanks,  &c.  i6. 
for  not  stating  time,  &c.  1248. 
for  omitting  ventie,  ib. 
to  last  count  of  declaration  for  not  laying  a  venue  where  the  offbnces 

are  supposed  to  have  been  committed,  ib» 
to  declaration  for  joining  counts  in  trover  and  in  assumpsit,  ib, 
to  declaration  for  not  shewing  grant  of  administration,  1249. 
for  laying  the  promise  to  pay  whenever  (daintiff  should  be  requested, 

&o.  1250. 
for  laying  promises  on  an  impossible  day,  t6. 

for  declaring  against  executors  in  the  debet  and  detinei,^  ib.  [ib» 

to  debt  on  judgment  for  not  laying  oeiive  where  judgment  was  obtained » 
demurrer  for  not  making  profert  of  deed,  1251. 
for  not  describing  locus  in  auo  in  declaration,  ib, 

not  specifying  the  number  or  kind  of  oattle  distrained.  See,  ib» 

not  stating  trespasses  committed  m  et  aratit,  Ae,  ib, 

declaring  against  assignees  as  such,  1252. 

declaring  with  a  quod  cum  in  trespass,  ib,  [ib, 

ftlating  an  assault  to  have  been  committed  on  divers  days  and  times, 


XXU  ANALYTICAL   TABLE. 

PLEADINGS  IN  ACCOUNT. 
Dbclarations  in  Account, 

by  one  tenant  in  common  against  his  co-tenant,  1297. 

Plbas  in  Account, 

that  defendant  was  not  bailiflT,  1298. 
that  defendant  did  not  receive  more  than  bis  share,  1200< 
that  defendant  did  not  take  the  rents  and  profits,  ib. 
that  defendant  has  fally  accounted,  1300. 


PROCEEDINGS  in  QUARE  IMPEDIT. 

^icare  impedit,  praecipe  for  writ  in«  1301. 

original  writ  in  quare  impedit^  ib, 

sheriff's  warrant  thereon,  1802. 

writ  of  ne  admitiat^  ib, 

declaration  against  bishop,  patron,  and  clerk,  1303. 

declaration  setting  ont  title,  ib, 

plea  by  bishop,  of  disclaimer,  &c.  1305. 

plea  by  pseudo-patron,  prior  conveyance,  ib, 

replication  to  bishop's  plea,  1306. 

replication  to  pseudo-patron's  plea,  1307« 

rejoinder,  ib, 

judgment  by  nil  dicit,  1308. 

award  of  writ  to  bishop,  and  of  writ  of  inquiry,  Sco,  t&» 

writ  ad  admiHendum  clericum,  1309. 

writ  of  error  in  quare  impedit,  ib. 


PROCEEDINGS  in  DOWER. 

pr<Bcip€  for  writ  in  dower»  1311* 

writ  of  dower,  ib. 

writ  of  dower  where  widow  married  again,  1312. 

sheriff's  warrant  thereon,  ib, 

summoiiB  tbereoD,  1813. 

sheriff's  return  to  writ  of  dower,  ib^ 

writ  of  ffrand  cape,   1314. 

sheriff's  return,  1315. 

plaint  or  count  in  dower,  ib, 

the  like  by  widow  and  her  second  husband^  ib. 

the  like  by  infant*  1816. 

plea  by  infant  tout  iewups  priMt,  ib, 

plea  ne  vnquei  teisie  que  (lower,  ib» 

plea  of  ne  unques  accoupie,  1317. 

replication  of  marriage  in  England,  ib. 

replication  of  marriage  in  Scotland,  1318* 

plea  of  elopement,  ib, 

replication  that  she  did  not  elope,  1319. 

pleas  to  part  sole  tenancy,  to  other  part  ne  unquei  seisie,  and  to  the  rest 

non-tenure,  ib, 
form  of  issue,  1320. 

jioflea,  finding  that  husband  died  seised,  the  value  of  the  estate,  ^c.  1321. 
judgment  after  verdict  for  seisin  and  damages,  1322. 
the  like  where  no  damages  found,  1323. 
writ  of  habere  faciag  seidnam,  where  no  damages  recovered,  ib. 


ANALYTICAI.  TABLE.  Xami 

PROCEEDINGS  in  DOWER— (coi»f«iiced) 

entrj  of  jodgment  by  default,  that  husband  died  seised,  and  award  of 

seisin,  &c.  1324. 
writ  of  seisin  and  inquiry  of  damages,  1325. 
proceedings  in  dower  in  manor  court,  1326. 
notice  to  suitors  to  appear,  1327. 
style  of  court  for  copyhold  purposes,  ib» 
style  of  court  baron  held  with  customary  court,  ib, 
oath  of  foreman  of  homage,  ib» 
proclamation  to  make  plaint,  1328. 

plaint  in  dower  in  manor  court,  and  prayer  of  process,  i6. 
memorandum  thereon  in  steward^s  book,  132d. 
summons  to  tenant  to  appear,  ib» 


PROCEEDINGS  in  INTRUSION. 

writ  of  intrusion  by  heir  of  remainder-maA  upon  ao  intmston  after 

death  of  tenant  for  life,  1330u 
declaration  thereon,  ib» 
pleas  denying  seisin,  descenti  d?c,  1332. 
replications,  1336. 

PROCEEDINGS  on  WRITS  or  ENTRY. 

writ  of  entry  in  the  post,  1338. 

declaration  thereon,  i6. 

writ  of  entry  in  the  post,  on  the  entry  of  a  third  person,  1340. 

proceedings  in  manor  court,  on  plaint  in  nsture  of  writ  of  entry  in  the 

post,  ib. 
plaint  in  nature  of  writ  of  entry  in  the  per  and  c«t,  1342* 
mandate  or  summons  thereon,  1343. 
directions  as  to  the  proceedings,  •&• 
other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry, 

1344. 
return  to  writ  of  summons,  t6. 
entry  of  return  of  summons,  admission  of  pr^chein  am-k  fer  demandant, 

and  appearance  of  tenant,  1M5< 
mode  of  proceeding  stated,  ib. 
count  in  same  proceedings,  1846. 
form  of  plaint  as  recorded,  1347. 
steward's  first  summons,  1348. 
admission  of  prochein  amie  for  demandant,  entry  of  tetnili  of  summons, 

of  default  of  tenant,  and  award  of  grm^d  co^/e,  1349. 
second  summons,  1360. 
sheriff  *s  return,  1351. 
directions  as  to  proceedings,  ib. 
entry  of  appearance  of  tenant,  return  of  grand  cape,  release  of  defanlt|, 

count  and  tenant's  imparlance,  1352,  3. 
another  imparlance,  1363. 
teimntV  plea,  ib. 

PROCEEDINGS  RELATIVE  to  WRITS  or  BIGHT. 

praeipe  for  writ,  at  the  suit  of  husband  and  wife,  1365. 
writ  of  right  quia  dominut  remisit  curiam,  ib, 
warrant  to  the  bailiff,  1356. 


JOLIT  ANALYTICAL   TABLE. 

PROCEEDINGS  RELATIVE  to  WRITS  of  mQHr^amiinued) 

the  form  of  the  bailiflT's  summons.  1356. 

sheriff's  retarD  iodorsed  on  the  writ,  1357. 

return  indorsed  on  writ  of  right,  ib» 

form  of  entry  of  common  essoign,  ib. 

mle  giren  bj  clerk  of  the  essoigns  on  that  occasion,  ib. 

entry  of  adjournment  of  tenants  essoign,  1358. 

other  form  of  entry  of  adjournment  of  essoign,  ib. 

writ  of  grand  cape,  ib, 

sheriflT's  return  indorsed  on  this  writ,  ib. 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  1350. 

count  in  writ  of  right  on  demandants  own  seisin,  ib. 

count  on  seisin  of  demandant's  father,  1300. 

another  form  of  count  on  seisin  of  demandant's  ancestor,  ib. 

count  on  seisin  of  plaintiff's  father  and  mother,  in  right  of  mother,  13G1. 

count  by  heir  of  derisee,  ib. 

form  of  demanding  view  after  count,  13C2. 

the  like  in  another  form,  1363. 

demand  of  view  in  another  form,  ib. 

writ  of  view,  ib, 

the  like  writ  of  view  in  another  form,  1304. 

return  that  defendant  has  had  a  view^  ib. 

return  that  demandant  did  not  appear  to  shew  the  land,  1365. 

entry  of  prayer  in  aid,  ib. 

plea  of  deducing  title  of  remainder-mani  and  praying  his  aid,  ib* 

plea  praying  in  aid  the  remainder-man,  13G0. 

demurrer  for  pleading  aid  prayer  after  general  imparlance,  13G8. 

joinder  in  demurrer,  1369. 

summons  ad  jungendum  auxilium,  1370. 

the  return  to  the  above  writ,  ib. 

entry  of  essoign  de  ultra  mare,  ib. 

copy  of  affidavit  annexed  to,  and  filed  with,  above  essoign,  1371. 

appearance  for  prayee,  ib. 

appearance  of  tenant,  and  also  of  prayee,  and  joinder  in  aid  of  prayeo, 

and  praver  of  imparlance,  ib. 
general  mise,  or  plea  and  tender  of  demy  mark,  1372. 
tender  of  demy  mark,  1373. 
mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  mark, 

where  demantlant  counted  upon  ancestor*s  seisin,  ib. 
plea  denying  ancrstor*s  seisin,  1374. 
denial  of  descent  to  the  demandantt  ib. 
rule  of  court  for  striking  cot  epecial  plea  and  pleading  mise  on  terms, 

1376. 
praeipe  for  writ  of  summons,  1370. 
writ  of  sumniona  to  knights  to  elect  grand  assize  into  bank,* or  at  the 

asslsesi  ib* 
writ  to  sheriflTs  to  summon  four  knights  to  elect  grand  assize  or  jury, 

1877. 
aUa»  writ  nf  summons  of  fmir  knight.4,  t6. 
return  of  nihit  writ  of  Nuuimous  of  four  knights,  1378. 
writ  of  wnit'p  t»oia»,  ib. 
writ  nf  AifAfNft  vorpora  recognitorum,  1379. 

Mwarii  Ml  ■MiMMMMu  of  four  knights.  t6. 
cnhllMMMMv^^  \\\  «^»«H'  iHiiMM  nan  mi$$4  breve,  1380, 
nhfi$  «^UMm^«(«''  tovHiMlmli  ib. 


ANALYTICAL   TABLE.  XKf 

PROCEEDINGS  RELATIVE  to  WRITS  of  RIGHT— (eomiMfMr) 

farther  continuaQce  bj  vice  comet  non  mitit  breve,  1380. 

pluriet  saromoos  awarded,  t6. 

return  to  writ  of  sammons,   no  knights  in  coanty,  four  others  sum- 
moned, 1380,  1382. 

appearance  of  other  four  persons,  1381. 

aheriiT  commanded  to  have  grand  assize  in  bank,  ib. 

respite  for  default  of  recognitors,  ib. 

form  of  oath  on  grand  assize,  ib. 

entry  of  proceedings  on  plea  roll,  ih. 

summons  of  knights  awarded,  1382. 

nift  pnttf  awarded,  i^. 

return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned 
four  other  persons,  1380, 1383. 

appearance  of  four  persons  so  summoned,  ib. 

award  of  aHae  summons  of  four  knights,  ib. 

continuance  by  vice  comes  non  misit  breve^  ib. 

•ward  of  second  alias  summons  of  four  knights,  ift. 

award  of  another  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  or  four  lawful  men,  ib, 

sheriff's  return,  no  knights  in  county,  and  four  others  summoned,  ib, 

swearing  of  four  knights,  1384. 

election  of  recognitors,  ib. 

judgment  when  prayee  in  aid  makes  default  upon  return  of  the  alias 
summons,  ib. 

judgment  a^r  mise  joined,  1384.  , 

judgment  for  demandant,  ib. 

judgment  for  tenant,  1385. 

record  of  final  judgment,  and  count  upon  writ  of  right  on  sebin  of 
demandant's  father,  t6. 

poiica  for  demandant,  1386. 

PROCEEDINGS   in   MANOR   COURT,    in    NATURE   of    WRIT   of 
RIGHT. 

writ  in  nature  of  writ  of  right,  1388. 
plaint  on  seisin  of  demandant's  ancestor,  t6» 
form  of  general  issue,  1389. 


PROCEEDINGS  in  PARTITION. 

original  writ  in  partition,  on  8  &  9  W.  3.  c.  13, 1390. 
affidavit  of  service  of  writ  of  partition,  391. 
writ  of  pane  upon  default  of  appearance,  ib, 
declaration  in  partition  by  tenants  in  common,  ib. 
plea  of  confession  by  infants  (by  their  guardian),  1392* 
first  judgment  in  partition,  1393. 
writ  de  partMonefacienda^  1394. 
return  by  sheriff  of  partition  made,  1395. 

pleadings  in  partition  by  co-heiress  in  gavelkind,  with  record  of  final 
judgment,  1397» 


-  %•  Please  to  observe  the 
**  Addenda  et  Cobrioenda/' 
To  the  Second  and  Third  Volumes^ 
At  the  end  of  this  Volume^  before  the  Index 
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IMPARLANCES. 


Im  ike  King's  Bench. 

»  Term,  1  WilliGm  4.  cemeral 

^    T^    ^  IMPARLANCEt. 

ats.  \  And  now  at  this  day,  that  is  to  say,  on next  Common  imparl- 

A.B.Safter in  this  same  Term,  until  which  day  the  »n<^«by  ^U^ 

said  defendant  had  leave  to  imparl  to  the  said  bill,  and 
then  to  answer  the  same,  before  our  said  lord  the  king  at 
Westminster,  come  as  well  the  said  plaintiff  by  his  attorney 
aforesaid,  as  the  said  defendant  by  E,  F.  his  attorney,  and 
the  said  defendant  defends  the  wrong  and  injury,  when,  &c. 
and  says,  ..hat  the  said  plaintiff  ought  not  further  ^  to  have 
or  maintain  his  aforesaid  action  thereof,  against  him,  be- 
cause be  says,  &c. — [Stale  the  subject-matter  of  defence.'] 

In  the  King's  Bench,  {or  C.  P.) 

'  Term,  1  WiUiam  4. 

C.D.i 
ats    N    And  the  said  defendant  by  E.  F«  his  attorney,  comes  The  like  by  on. 

A.  B.  J  and  defends  the  wrong  and  injury,  when,  &c.  and  ^"* 

prays  a  day  thereupon  to  imparl  to  the  said  declaration  of  the 

said  plaintiff,  and  it  b  granted  to  him,  &c.    And  upon  this  a 

day  is  given  to  the  parties  aforesaid,  before  our  lord  the 

king,  until *,  wheresoever,  &c.  that  is  to  say,  for  the 

said  defendant  to  imparl  to  the  declaration  aforesaid,  and 

then  to  answer  the  same ;  at  which  day,  before  our  said  lord 

the  king  at  Westminster,  come  the  parties  aforesaid,  by  their 

attomies  aforesaid,  and  the  said  defendant  says,  &c«  [to  the 

end  of  the  plea.] 


*Tfae    Term  after  that    of  commence  the  plea  with  Uii« 

which  the  declaration  is  in-  imparlance.      4  East,  502. — 

titoled.  6  East,  41 3.-3  Lev.  120. 

^  See  forms  of  general  im-  ^  The  Term   after    that  of 

parlmnce,  I  lil.  Ent.  106,  123,  which  the  declaration  is  in- 

137.     185,     215.--Plead.  A.  tituled. 

319.— Tidd*a  Forms,  6th  ediU  ^  See   form,  Tidd's  Forms, 

279.  Where  the  matter  of  de-  6th  edit.  280. 

fence  has  arisen  after  the  dc-  *  A  general  return  day. 
claration,  it  may  be  proper  to 
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IMPARLANCES. 


ORNFRAL 
IMPARLANCES. 

Gpneral  imparl- 
ance and  sugges- 
tion of  the  death 
or  oiif  ot  the  de- 
fendants, l>e- 
tween  declara- 
tion and  plea  *. 


In  the  King's  Bench. 


Term,  1  WiUiam  4. 


SPECIAL 
IMPARLANCES. 

Special  imparl- 
ance by  hiU  ^. 


C.  D.  &  E.  F.  ) 

ats.  I    And  the   said  C.  D.  and  E.  F.  by  G.  H. 

A.  B.         I  their  attorney,  come  and  defend  the  wrong 
and  injury,  when,  &c,  and  pray  leave  to  imparl  to  the  said 

declaration,   until  next    after  (or    by  original, 

"  until wheresoever,  ^c")  and  it  is  granted  to  them, 

&c. ;  the  same  day  is  given  to  the  said  plaintiff  at  the  same 
place ;  at  which  day  before  our  lord  the  king  at  Westmin- 
ster, come  as  well  the  said  plaintiff  by  his  attorney  aforesaid, 
as  the  said  C.  D,  by  his  attorney  aforesaid,  and  the  said  E.  F. 
Cometh  not.  And  hereupon  the  said  C.  D.  gives  the  court 
here  to  understand  and  be  informed,  that  after  the  last  con- 
tinuance of  the  plea  aforesaid,  and  before  this  day,  to  wit, 

on {day  of  death,  or  about  it),  at,  &c.  {venue)  aforesaid, 

the  said  E.  F.  died,  and  the  said  C.  D.  survived  him,  which 
allegation  the  said  plaintiff  doth  not  deny,  but  admits  the 
same  to  be  true,  therefore  let  all  further  proceedings  in  this 
cause  against  the  said  E.  F.  be  stayed.  And  the  said  C.  D. 
saith. — [Here  state  the  subject-matter  of  the  plea  of  the  sur- 
viving  defendant.^ 


In  the  King^s  Bench. 


»»  Term,  1  William  4. 


CD.  ^ 

ats.  ^    And  the  said  defendant  (or  if  misnomer  be  pleaded, 

A.  B.  » say  *'  and  C.  D.  who  is  sued  by  the  name  of  E,  Z).") 
in  his  proper  person,  comes,  and  saving  to  himself  all  advan^ 
tages  and  exceptions  to  the  said  bill,  prays  leave  to  imparl 
thereto,  and  it  is  granted  to  him,  &c.  And  thereupon  a  day 
is  thereof  given  to  the  parties  aforesaid  before  our  lord  the 

king  at  Westminster,   until next  after to  wit,  to 

the  said  defendant  to  imparl  to  the  bill  aforesaid,  and  then 
to  answer  the  same ;  at  which  day,  before  our  said  lord  the 
king  at  Westminster,  come  as  well  the  said  plaintiff  by  E.  F. 


■  See  form,  Tidd's  Forms, 
6tb  e<lit.  and. 

^  The  Term  subsequent  to 
the  deciaratioo.  lo  some  cases 
it  is  oecetsary  to  state  tbe  spe- 
cial iiuparlunce  on  tbe  plea 
wbeo  it  is  delivered  iotiluied 
of  a  Term  subsequent  to  the 
declaration.     2  Saund.  2,  d.  2. 

®  See  other  forms,  Lib. 
Plac.  5,  pi.  15.— 1  Lil.  Ent.  123. 
and  the  law,  2  Saund.  2,  n.  2. 


As  to  imparlances  in  general, 
Me  ante,  vol.  i.  875,  6. — 
Tidd,  9th  edit.  402.  A  plea  to 
the  iurisdiction,  as  a  plea  of 
privilege,  or  the  like,  cauaot 
be  pleaded  after  a  special  im- 
parlance. The  defendant  must 
obtain  and  plead  it,  if  at  all, 
after  a  general  special  imparl- 
ance, as  post,  891.  6Bing. 
616.--4T.  R.520.— iLutw.  6 
iWils.  261.— 1  Bla.Rep.  61  . 


IMPARLANCES. 


891 


his  attorney,  as  the  said  defendant  in  his  proper  person,  (or        spkcial 

**  Ay his  attorney,^  and  the  said  defendant  says,  &c. 

[State  the  subject-matter  of  the  defence  J] 

In  the  King's  Bench. 

•  Term,  1  WiUiam  ♦• 

CD,  i 
ats.  >    And  now  at  this  day,  that  is  to  say,  on next  The  like  in  an- 

A.  B.  y  after *  in  this  same  Term,  until  which  day  the  **  '  ' 

said  defendant  saving  and  reserving  to  himself  all  and 
aU  manner  of  exceptions  to  the  said  bill  of  the  said  plaintiff , 
had  leave  to  imparl  to  the  said  bill,  and  then  to  answer  the 
same,  before  our  said  lord  the  king  at  Westminster,  come  as 

well  the  said   plaintiff  by her  attorney,  as  the  said 

defendant   by his  attorney,    and  the  said   defendant 

defends  the  wrong  and  injury,  when,  &c.  and  prays  judg- 
ment of  the  said  bill,  because  he  says,  &c. —  [State  the  suIh 
jeci-matter  of  the  defence.] 

In  the  King's  Bench,  (or  C  P.) 

^  Term,  1  William  4. 

ats.  >  And  the  said  defendant  {or  if  misnomer  be  pleaded,  Special  imparl- 
A.B.^  say ''and  CD.  who  is  sued  by  the  name  of  E.  D:^  •net  by  migiml*, 
in  his  proper  person,  comes,  and  saving  to  himself  all  ad- 
vantages  and  exceptions,  as  well  to  the  writ  as  to  the  decla- 
raiion  aforesaid,  prays  leave  to  imparl  thereunto,  here,  until, 
&c.  and  it  is  granted  to  him,  &c.  the  same  day  is  given  to 
the  said  plaintiff  here,  &c.  at  which  day  comes  here  as  well 

the  said  plaintiff  by his  attorney,  as  the  said  defendant 

in  his  proper  person  (or  "  by his  attorney,"^  and  the 

aaid  defendant  says,  &c. 

A  general  special  imparlance  differs  only  from  the  three        gkkkral 
prei^eding  forms,  in  this,  that  instead  of  the  words  in  italics,    iMp'iTRLANCE*. 
the  following  are  to  be  inserted,  ''  and  saving  of  aU  advan- 
tages and  exceptions  whatsoever.^ 

*  Ante,    890,  n.  \    As  to     see  ante,  vol.  i.  375,  0. 
imparlaDces    in    general,    see         *  As  to  when  tliis  iroparl- 
ante,  vol.  i.  375, 6.  aoce  is  necessary,  see  2  Sanud. 

^  The  first  6ay  of  the  Term.      %  n.  2,  c— Ante,  vol.  i.  375, 6. 

*  As  to  the  Term,  see  ante.     It  is  necessary   in   order    to 
890,  n.  ^.  plead  to  the  jarisdiction,  as  a 

^  See  the  form.  Heme,  10,     plea  of  privilege,  &c.    6  Biog. 
and  the  law,  2  Sannd.  2,  n.  2.     616. 
•As  U>  boparlaaces  in  general, 

a2 
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DEFENCES 


Defence  on  ap- 
pearance by  at- 
torney. 


In  the  King's  Bench,  (or  «  C.  Pr  or  "  Exchequer^) 

— r  Term,  1  WiUiam  4. 
CD. 


?• 


ats.    >     And  the  said  defendant   by 


hi&  attorney. 


A.  B. '  comes  and  defends  the  wrong  {or  in  trespass  or 
ejectment,  "ybrc^")  and  injury,  when^  &c.  •  and  says  that, 
&c. — [Here  state  the  subfect-matter  of  the  plea,'] 


The  like  by  has-    C.  D.  and  wife, 
band  and  wife.  |^^^ 


The  like  on  ap- 
pearance by  a 
feme  covert. 


Defence  by  a 
person  sued  by 
a  wrong  name. 


t     And  the  said  C.  D.  a: 
)  by  G.  H.  their  attorney  ^ 


and  E.F.  his  wife, 
A.  B.         )  by  G.  H.  their  attorney  ^  come  and  defend 
the  wrong  and  injury,  when,  &c.  and  say,  that,  &c. 

C.  D.  1 

ats.   >     And  the  said  defendant  in  person*  comes  and 

A.  B.  /  defends  the  wrong  and  injury,  when,  &c.  and  says, 
that,  &c. 


C.  D.  sued  by  the  name  of  E.  D. 

ats.  ^     And  C.  D.**  against  whom 

A.  B.  '  the  said  plaintiff  hath  ex- 

hibited his  said  bill,  by  the  name  of  E.  D.  in  person,  (or. 


I 


*  As  to  the  definition  and 
statement  of  defences  in  gene- 
ral, see  ante,  toI.  i.  367  to 
369.  The  "  Ac."  will  imply 
half  defence,  in  cases  where 
such  defence  should  be  made, 
or  full  defence  where  the  latter 
is  necessary  ;  and  therefore  the 
distinction  between  ha/f  and 
fvU  defence  are  now  obsolete. 
'«  T.  n,  633.— Willes,  40.— 
2  Sauiid.  209,  c.  According 
to  the  old  books  half  defence 
was  as  follows :  '*And  the  said 

C.  D,  by hit  attorney ^  (or 

'  t7t  his  own  proper  person,*) 
comes  and  defends  the  wrong 
and  ii^ury,  and  says,  S^c*^  (omit- 


ting the  words  "  when,  8fc.*^ 
and  full  defence  was  as  fol* 
lows :  **And  the  said  C,  D,  by 

Ait  attorney,    comes  ami 

defends  the  wrong  and  injury^ 
when  and  where  it  shall  behove 
him,  and  the  damages,  and  all 
which  he  ought  to  defend^  be^ 
cause  he  says,  SfcJ*  2  Saand. 
209  c. 

^  2  Saand.  213. 

*  MxiiX  not  be  by  attorney, 
2  Saund.  209  c. 

^  Whenever  the  defendant 
pleads  in  a  difierent  name  to 
that  in  which  he  is  sued,  whe- 
ther in  abatement,  (5  T.  R. 
487.)  or  in  bar,  (3  Wils.  4^3. 
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"  hjf Jds  attorney D  comes  and  defends  the  wrong  and 

injury,  when,  &c.  and  says,  &c« 


And  the  said  defendant  by  G*  H.  admitted  by  the  Defence  by  an 
sdd  court  here,  as  guardian  of  the  said  defendant 
to  defend  for  the  said  defendant,  who  is  an  infant  under  the 
age  of  twenty-one  years,  comes  and  defends  the  wrong  and 
injury,  when,  &c.  and  says,  &c* 


3  Weniw.  210.)  the  plea  most 
begin  as  aboTo,  and  not  with 
the  words,  "  And  the  mid 
C.  D.**  or  "  he  agaiast  whom, 
Ac."  because  it  is  said,  by  in- 
trodacing  the  word  *'  jotd"  he 
would  admit  himself  to  be  the 
person  sued.  Willes,41,D0tec. 
2  Saond.  209  b.— 5  Taunt. 
662,3. 

*  See  form,  Morg.  221. — ^A 
person  who  is  an  infant  at  the 
time  of  pleading,  must  plead  by 
gmardian*  2  Sannd.  117  g. 
note  1.  212  a.  note  4.  If  a 
minor  defendant  appears  by  at- 


torney, the  court  will,  at  the 
plaintiff's  instance,  compel  an 
amendment  of  the  appearance, 
by  substituting  a  guardian. — 
7  Taunt  488.— L  J.  B.  Moore, 
251.  S.  C.  Infant  defendant 9  on 
a  judgment  by  default,  may 
bring  error  if  he  appear  by  at- 
torney, but  the  plaintiff  cannot 
bring  error  on  a  judgment  given 
for  infants,  see  6  B.  &  Aid.  418, 
and  see  further  as  to  defences 
and  appearances  by  infants, 
ante,  vol.  i.  36B,  389,  and  In- 
dex, *•  Infant:' 


, » 


[  894  ] 
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Pleutotbejo.    c.D.) 

rudictioo  of  an      ^^    \     ^^j  ^^  g^jj  defendant,  in  his  own  proper  person 

A.  B.  '  conies  ^  and  says,  that  this  court  ought  not  to  have 
or  take  further  cognizance  of  the  action  aforesaid,  because 
be  says,  that  the  said  supposed  causes  of  action,  and  each 
and  every  of  them,  (if  any  such  have  Accrued  to  the  said 
plaintiff)  accrued  to  the  said  phiintiff  out  of  the  jurisdiction 

of  this  court,  that  is  to  say,  at in  the  county  of *, 

and  not  at in  the  county  of or  elsewhere  within 

the  jurisdiction  of  this  court;  and  this  the  said  defendant 
is  ready  to  verify,  wherefore  he  prays  judgment  whether 
this  court  can  or  will  take  further  cognizance  of  the  action 
aforesaid.**-[7%er^  must  be  am  qffidavU  of  iho  truth,, 
which  may  be  framed  as  p&st,  897.] 


*  See  precedents  of  pleas 
and  replications,  1  WeDtw.61, 
00,  61,  69,  78.  Lil.  Ent.  475. 
1  Wentw.  iDdex.— I  Mall.  2.— 
As  to  the  points  relating  to 
these  pleas,  see  ante,  vol.  i.  380 
to  386.— Bac.  Ab.  tit  CoarU, 
D.  4. 

^  *'  Defends  the  wrong  and 
injury,'*  not  necessary,  Bac. 
Ab.  tiU  Pleas,  D.— Carth. 220. 


Salk.  217.  "  When,  Ac."  is  im^ 
proper,  see  ante,  vol.  i.  432. 

'  This  is  not  necessary  in  a 
plea  to  the  jorisdiction  of  an  in- 
ferior court ;  it  is  saflScient  to 
allege  that  the  canse  of  action 
accrued  ont  of  its  jurisdiction, 
without  shewing  the  jurisdic- 
tion to  which  the  plaintiflT 
should  have  resorted,  6  East, 
600,  601. 
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In  the  King's  Bench* 


Term,  1  William  4. 


PRITILBGB. 


C.  D.  gent,  one,  &c.  ) 

ats.  >     And  the  said  defendant  in  hJs  own  Ple«  of  pri? ilege 

i  1  J  r     J     *u      ^'y ""  attorney  of 

A.  B.  '  proper  person  comes  and  defends  the  c.  P.  to  an  ac- 

wrong  and  injury,  when,  &c.  and  says,  that  before  and  at  Jt^iSJJJ^/^^hlg*'*' 

^^________^__^_^^^^^^^^_^_,^^_^_^__^____^_^_^^^^_^^^_^_^^___^^_^    aued  as  a  com- 


*  As  to  pleas  in  abatemcDt 
in  general,  vol.  i.  386  to  402. 
See  precedents,  2  Rich.  C.  P.  9. 
Lil.   Knt.  3,  9,  and  a  plea  by  a 
Serjeant,  Plead.  A.  306.     This 
plea  seems  a  plea  to  the  jaris- 
ilictioD  of  the  court,  12  East, 
544.  6  Biogb.  616.     As  to  the 
Utle  of  the  Term,  and  when  an 
imparlance  is  necessary,    see 
ante,  890,  891.— 2  Saand.  2, 
nute  2.     According  to  a  late 
case  in  the  Common  Pleas,  a 
plea  of  priTilege,  after  a  special 
imparlance,  is  ill  on  demurrer, 
though  the  plaintiff  cannot  treat 
it  a«  a   nullity  and  sign  judg- 
ment; it  can  only  he  pleaded 
after  a  general  special  imparl- 
ance,   6  Bingh.   616.       In   7 
T.  R.  447,  n.  ^  howcTer,  it 
seems  to  ha?e  been  considered 
that  a  pica  of  privilege  may  be 
pleatled  with  a  special  imparl* 
atice  only.   At  all  events  a  plea 
in  abatement,  entitled  of  a  sub- 
sequent Term,  without  a  spe- 
cial imparlance,  would  be  bad, 
and  thtr  plaintifT  might  treat  the 
plea  as  a  nullity  and  sign  judg- 
ment, 7  T.  R.  447,  n.^,  or  demur 
generally,  2  M.  ^l  S.  484.    If  a 
bill  be  6led  against  an  attorney 
in  vacation,  with  a  special  me- 
morandum, he  may  plead  with- 
in the  first  four  days  of  the  en- 
suing Term  without  a  ppecial 
imparlance,  1^ 'bitty  Rep.  704, 
ante,  vol.  i.  396. 


^  See  ante,  vol.  i.  Index,  392, 
and  the  precedents,  1  Lil.  But. 
3,9. — iWent.  Index,  iv.  xviii. 
8T.R.631.—1  Mod.  EnU  2,11. 
Lutw.  639.  Sometimes  the  pre- 
cedents commence  by  defend- 
ing the  wrong  and  injury,  whem^ 
Sfc,  and  that  the  court  ought  not 
to  take  cognizance,  and  this  will 
suffice,  see  8  T.  R.  631 ;  but  it 
seems  more  correct  to  omit  the 
'*  wkeut  4rc."  and  only  to  coa^ 
cbtde  the  plea  by  praying  judg- 
ment, if  the  court  will  take  fur- 
ther cognizance  of  the  suit,  see 
3  T.  R.  186.— Gilb.  C.  P.  209. 
Lntw.  639.— Latch,  178.  When 
an  attorney,  or  other  officer  of 
the  court  is  sued  out  of  his  outn 
court,  his  plea  of  privilege  may 
be    considered   as  a  plea    to 
the  jurisdiction ;  but  when  he 
is   sued   in   his  proper    courts 
though   by  improper  process, 
as  by  latitat,   or  original  writ 
in  the  King's  Bench,  the  plea 
may  be  considered  as  in  abate- 
ment of  the  writ,  and  may  con- 
clude   accordingly «  as  in   the 
plea    in   Comerlurd  v.  Price, 
Dongl.  312,  post,  898,  which 
was  held  good  on   demurrer. 
There  are  precedents,  however, 
which  in  both  cases  conclude 
''  whether  the  defendant  ought 
to  be   compelled   to   answer." 
1  It'cntw.   30,  40,   53,   64.— 
2Saund.209d,e,  in  notes;  aud 
see  12  East,  644.     If  an  attor- 
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the  time*  of  the  exhibiting  of  the  said  bill  of  the  said  plain- 
tifr,  he  the  said  defendant  was,  and  from  thence  hitherto 
hath  been  and  still  is,  one  of  the  attomies  of  the  court  of 
our  lord  the  king  of  the  Bench  at  Westminster,  in  the  county 
of  Middlesex;  and  that  he  said  defendant  during  all  the  time 
aforesaid,  hath  prosecuted  and  defended,  and  still  doth  pro- 
secute and  defend,  divers  suits  and  pleas  in  the  same  court 
of  the  Bench,  for  divers  liege  subjects  of  our  said  lord  the 
king,  as  their  attorney **;  and  the  said  defendant  further 
saith,  that  he  and  all  other  the  attomies  of  the  said  court 
of  the  Bench,  prosecuting  and  defending  suits  and  pleas  for 
their  clients,  in  the  said  court  of  the  Bench,  ought  ^,  by  an 
ancient  and  laudable  custom,  from  time  immemorial  used  and 
approved  of,  according  to  the  laws  and  customs  of  this  realm, 
and  the  liberties  and  privileges  of  the  said  court  of  the  Bench, 
to  be  free  and  exempt  from  being  compelled  against  their 
will,  and  have  not,  nor  hath  any  or  either  of  them,  at  any 
time  or  times  whatsoever,  hitherto  been  used  or  accustomed 
to  be  compelled  to  answer  any  plea  or  plaint,  in  any  action 
personal,  (pleas  of  freehold,  felony,  and  appeals  only  ex- 
cepted,) before  any  justice  or  minister  of  our  said  lord  the 
king,  or  other  judge  whomsoever  in  any  court  whatsoever, 
except  before  the  justices  of  our  said  lord  the  king  of  the 
court  of  the  Bench  at  Westminster  aforesaid,  by  bill  filed  in 
the  said  court,  against  such  attorney  or  attomies  as  being 
present  there  in  court' ;  and  this  he  the  said  defendant  is 


ney  of  the  King's  Bench  be 
sned  in  the  Common  Pleas  as  an 
Htturnej  of  the  Common  Fleas 
when  he  is  not  so,  and  pleads 
his  privilege  in  abatement,  he 
shonld  deny  his  being  an  attor- 
ney of  the  Common  Pleas,  see 
1  Wentw.  41,  and  soviceversd^ 
where  an  attorney  of  the  Com- 
monPleas  and  not  of  the  King's 
Bench  is  sued  in  the  King's 
Bench.  When  anattornej  of  the 
CommonPleas  issued  in  his  own 
court,  bat  not  as  a  privileged 
person,  the  form  is  different, 
see  1  Wentw.  53,  G4.  9  East, 
424.  A  common  person,  sued 
as  an  attorney,  should,  if  he 
mean  to  avail  himself  of  the  ir- 
regularity, plead  in  abatement, 
see  6  B.  &  Cres.  77,  n. 
^  That  this  is  a  necessary 


averment,  see  I  Salk.  1 .  2  Stra. 
864.     2  Lord  Ilaym.  1567. 

^  This  allegation  is  unneces- 
sary, Lntw.  1666. — Com.  Dig. 
Abatenaent,  D.  6. 

^  It  is  more  correct  thus 
than  in  the  negative,  2  Lord 
Raym.  B69,  898,  9 :  but  the 
court  take  notice  of  the  cus- 
tom, id.  ibid,  and  therefore  a 
mistake  is  not  material,  9  East, 
424.  839.— Ante,  vol.  i.  202. 

^  The  plea  may  be  pleaded 
with  a  profert  of  the  writ  of 
privilege,  and  then  it  cannot  be 
denied  that  he  is  an  attorney, 
2  Salk.  545.  ^  Skin.  582.— 
Com.  i)l^.  Abatement.  D.  6. 

Qftcere  if  the  plea  ought  not 
to  traverse  the  defendant's  be- 
ing in  the  custody  of  the  mar* 
shal. 
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ready  to  yenfy,  wherefore  he  prays  judgment  if  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself  now  here, 
will,  or  ought  to  take  cognizance  of  the  said  plea  \ — [Add 
am  affidavit  ^  of  the  truths  as  vrfra^ 


PRlVlLffiB. 


plaintiff. 


In  the  King's  Bench. 

*A.B. 

Between^  and 

C  C.  D.  **  gentleman,  one,  &c.  -    defendant. 
C,  D.  of  — ^ —  gentleman,  one  of  the  attornies  of  the 

court  of the  defendant  in  this  cause,  maketh  oath,  and 

saitb,  that  the  plea  hereunto  annexed  is  true  in  substance  and 
fact. 

Sworn,  &c*  C.  D. 


Atiid«?it  of  Jhe 
troth  therror  *• 


In  the  King's  Bench. 


«  Term,  1  WiUiam  4. 


C.  D.  gent,  one,  &c.  \ 

ats.  V    And  the  said  defendant  in  his  own  Plea  of  priTilege 

A.  B.  )  proper  person,  comes  and  defends  the  |([ "  *  tt2S"Sr 

wrong  and  injury,  and  says,  that  before  and  at  the  time  of  latitat  f. 
the  exhibiting  the  said  bill  of  the  said  plaintiff  in  this  suit, 
he  the  said  defendant  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  one  of  the  attornies  of  the  court  of  our 
said  lord  the  king,  before  the  king  himself,  present  here  in 
court,  in  his  own  person,  and  that  he  the  said  defendant, 
during  all  the  time  aforesaid,  hath  prosecuted  and  defended, 
and  still  doth  prosecute  and  defend,  divers  suits  and  pleas 
in  the  same  court,  for  divers  liege  subjects  of  our  said  lord 


*  Hiis  cooclasion  is  proper 
in  this  case,  where  the  defend- 
ant is  sued  oat  of  his  own  court, 
and  it  will  suffice  when  he  is 
»oed  as  a  common  person  in  bis 
own  conrt,  12  East,  544,  5 ;  as 
to  the  conclasions  of  pleas  in 
abatement  in  general,  seeTidd's 
Pnic.9th  ed.  638. — ^Ante,  vol.  i. 
399. 

^  See  a  general  form  of  affi- 
davit, 1  Lil.  £dL.  I.  It  is  doubt- 
/ul  whether  a  plea  of  privilege 
by  an  attorney  need  be  veri- 
fied by  affidavit,  2  B.  &  P.  :U)7. 
Prac.  Keg. 5. —  Lii.  Eot.  6,  cites 
Salk.  1,  2,  d.^Ante,  vol.  i.  401. 


^  Vide  the  preceding  note. 

^  Tbis  is  the  usual  form  of 
affidavit  As  to  the  certainty 
required,  see  ante,  vol.  i.  402. 
Keoyon's  Rep.  364.  Say.  293. 
^n  affidavit  that  the  plea  is 
trae  will  not  suffice,  Stra.  705. 
Ante,  vol.  i.'402. 

'  As  to  the  title  of  the  Term, 
and  when  an  imparlance  is  ne- 
cessary, see  ante,  895,  n.  \ — 
2  Saand.  2,  n.  2. 

^  See  the  notes  to  the  former 
precedent,  and  itee  9  East,  424^ 
How  privilege  i9  to  he  stated 
in  C.P.  see  l\Veiit\v.(l7,  53. 
9  East,  424. 
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the  king,  as  their  attorney ;  and  the  said  defendant  further 
saith,  that  he  and  all  other  the  attomies  of  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  prose- 
cuting and  defending  suits  and  pleas  for  their  clients  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself, 
by  an  ancient  and  laudable  custom  from  time  immemorial 
used  and  approved  of  according  to  the  laws  and  customs  of 
this  realm,  and  the  liberties  and  privileges  of  the  said  court, 
have  been  and  ought  to  be  in  all  personal  suits,  at  the  suit 
of  any  subject  of  our  said  lord  the  king,  impleaded  only  by 
bill  exhibited  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  against  such  attomies  respectively, 
as  being  present  in  the  same  court,  in  their  own  proper  per- 
sons, and  not  as  being  in  the  custody  of  the  marshal  of  the 
Marshalsea  of  our  said  lord  the  king,  before  the  king  him- 
self %  and  this  he  the  said  defendant  is  ready  to  verify; 
wherefore  because  he  the  said  defendant  is  not  impleaded  in 
this  action  as  one  of  the  attomies  of  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  he  the  said  de- 
fendant prays  judgment  whether  he  ought  to  be  compelled 
to  answer  the  said  bill  ^  &c. — [Add  affidavit  of  the  truth  of 
the  plea,  as  amte^  897»] 


Another  plea  of 
prif  ilege  by  de- 
feodant  M  attor- 
■ey  of  K.  B.  to 
an  action  by  oti' 
ginal  *• 


[The  foUomng  is  the  plea  in  Comerford  v.  Price ,  DovgL 
SIS,  which  was  holden  sufficient  on  demurrer.'] — And  the 
said  defendant  in  his  proper  person  comes  and  defends  the 
wrong  and  injury,  and  says  that  he  ought  not  to  be  com- 
pelled to  answer  the  said  original  writ,  because  he  says  that 
the  said  defendant  now  is,  and  on  the  day  of  suing  out  the 
said  original  writ,  and  long  before,  was  one  of  the  attomies 
of  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, and  that  according  to  the  custom  of  the  said  court,  and 
the  privileges  of  such  attornies,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  used  and  approved  of  in  the 
same  court,  every  attorney  of  the  same  court  who  is  sued 
and  impleaded  in  the  same  court  oi  our  said  kird  the  king, 
before  the  king  himself,  in  any  personal  action  at  the  suit  of 


*  Qunne  if  the  plea  ought  not 
to  traverse  the  defendant's  being 
in  the  custody  of  the  Marshal. 

'^  As  to  the  coodnsion,  see 
12  East,  544,  645^  and  ante, 
807,  n.  •• 


'  See  form.  Lit.  Ent.  6.  See 
form  of  plea  of  privilege  of  an 
officer  of  the  Court  of  Chan* 
eery,  8T.R.  631. 
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any  subject  of  this  realm,  during  the  time  of  his  remaining  pritilbgk. 
and  being  an  attorney,  of  the  said  court,  ought  to  be  sued 
and  impleaded  in  the  said  court  as  a  privileged  person,  that 
is  to  say,  by  bill  filed  and  exhibited  in  the  same  court  against 
such  attorney,  as  being  present  in  the  same  court  in  his  own 
proper  person,  and  that  no  attorney  of  the  said  court  ought 
nor  of  right  hath  at  any  lime  during  all  the  said  time  where- 
of th^  memory  of  man  is  not  to  the  contrary,  against  his 
will,  been  oorapelled  to  answer  any  person  in  any  personal 
action  prosecuted  in  the  same  court  here  by  original  writ 
sued  oat  agunst  him  at  the  suit  of  any  person.  And  the 
said  defendant  in  fact saith,  that  heisimpleaded  by  the  original 
writ  aforesaid  against  his  will,  and  against  the  custom  and 
pririleges  aforesaid.  And  this  he  is  ready  to  verify^  where- 
fore he  prays  judgment  of  the  original  writ  sued  out  in  this 
cause,  and  that  the  same  may  be  quashed  \ — [Add  qfftdavU 
^  He  trmih,  as  atde,  897.] 

Im  the  Kimg^s  Bench  (or,  Commom  Pleas.) 

*  Term,  IWiUiam 4. 

ats.  >  And  the  said  defendant,  in  his  proper  person  Co? ertsre  of  Hm 
A.  B. '  (or,  "  by  G.  H,  his  attorney**)  comes  and  defends  ^  '"  * 
die  wrong  and  injury,  when,  &c.  and  prays  judgment  of  the 
said  bill  (or  if  by  original,  or  in  C  P.  instead  of  ''  bill** 
say  **  writ'*)  of  the  said  plaintiff;  because  he  says  that  the 
said  plaintiff,  before  and  at  the  time  of  the  commencement 
of  this  suit  **,  was  and  stiU  is  married  to  one  E.  F.  then  and 
yet  her  husband,  who  is  still  Hring,  to  wit,  at,  &c.  (venue) 
afores^ ;  and  this  he  the  said  defendant  is  ready  to  verify, 
wberefore  because  the  said  E.  F.  is  not  named  in  the  said 
bill  {or  if  by  original^  or  in  C.  P.  say  *' writ**)  of  the  said 
plaintiff,  die  said  defendant  prays  judgment  of  the  bill  * 
(0r  \f  bff  original^  or  im  C.P.  say  ''  writ**)  aforesaid,  and 
that  the  same  may  be  quashed,  &c»— [iAU  affidasit  of  the 
truth,  as  ante,  897.] 


*  See  12  Bast,  644 ;  and  aata,  306«  307.— Ante,  896,  note  \— 

897.  o.  *.  %  Saund.  %  d.  2. 

^Seethe  precedents,  Ast.  *  See  the  precsdents,!  Went. 

Ent.  a— ^  Inst^CL  70.  id^fni^  47.— Id.  Index,  ii.— LiL  Eot. 

datfTsm   CfliUuMMBO«»  Thwoip.  1:^ 

EoL  1.    As  to  the  title  of  the  <^  See  Bse. Ab. Abatement,  G. 

Term,  and  when  special  imparl-  •  See  note  ',  post,  900. 
ance  is   necessary,  see  toI.  i. 
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COVBKTUKR. 


Coverture  of  the 
defendant  ^ 


In  the  King'^  Bench  (or.  Common  Pleas.) 

•  Term,  1  WiUiam  4. 

C.  F.  sued  by  the  name  of  C.  D.  ^ 

ats.  >     And  the  said  defendant 

A.  B.  I  in  this  suit,  to  wit,  C.  F. 

sued  by  the  name  of  C.  D.  in  her  own  proper  person  ^  comes 
and  prays  judgment  of  the  said  bill  (or  if  by  originalf  or 
in  C.  P.  instead  of  the  word  "  bill "  say  "  the  said  writ  and 
declaration")  of  the  said  plaintiff,  because  she  says,  that  at 
the  time  of  the  exhibiting  of  the  said  bill  (or  if  by  original, 
t)r  in  C,  P.  say  "  of  the  issuing  of  the  said  writ")  of  the  said 
plaintiff,  she  was  and  still  is  married  to  one  E.  F.  who  is 
still  living,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  this  she  is 
ready  to  verify,  wherefore  because  the  said  E.  F.  is  not 
named  in  the  bill  (or  if  by  original^  or  in  C.  P,  say  "  writ 
and  declaration")  aforesaid,  she  prays  judgment  of  the  said 
bill  *  (or  if  by  original,  or  in  C,  P.  say  "  writ  and  decla- 
ration") and  that  the  same  may  be  quashed,  &c.  • — [AM 
affidavit  of  the  truths  similar  in  substance  to  the  form,  as 
ante,  897.] 


[  900  ] 

MOM-JOINDER. 


In  the  Kings  Bench  (or.  Common  Pleas,  or,  Exchequer,) 

^Term,  1  WiUiam^. 

Pica  in  assump-     C.  D.  \ 

ats.    >     And  the  said  defendant  by  £•  F.  his  attorney  \ 


tit,  that  the  con- 
tracts were  made 
jointly  with  an- 
other person  not 
joined  v. 


A.  B.  )  comes  and  defends  the  wrong  and  injury,  when,  &c. 


•t-r- 


*  As  to  the  tide  of  the  Term, 
and  when  an  imparlance  is  ne- 
cessary, see  vol.  i.  396,  7,  and 
ante,  896,  note  ^ — 2  Saund.  2, 
n.  2. 

^  See  forms,  6  M.  &  S.  220. 
2  Rich.  C.  P.  1.— Lil.  £nt.  1. 
As  to  coverture  of  defendant 
after  the  writ,  Bac.  Ab.  Abate- 
ment, 6.  CoTertnre  can  only 
be  pleaded  in  bar,  when  the  de- 
fendant was  married  at  the  time 
when  the  supposed  contract 
was  made.  In  other  cases  it 
must  be  pleaded  in  abatement, 
see  3  T.  R.  631.  See  a  form, 
post,  907,  of  a  plea  in  bar  of 
coverture  as  to  part,  and  in 
abatement  as  to  residue.  Evi- 
dence of  coverture.  Roscoe 
on  Evidence,  194,  5. 


^  In  Ltttw.23,  coverture  was 
pleaded  by  attorney,  but  this  is 
incorrect  See  2  Saund.  209  c. 
Lil.  Ent.  1.— 2  Rich.  C.  P.  1. 

"^  See  note  «,  post,  900. 

'  The  conclusion  in  I  Lutw. 
23,  is  different. 

'  When  a  special  imparlance 
is  necessary,  see  vol.  i.  376 ; 
and  ante,  896,  n.  *. — 2  Saund. 
2,  n.  2.-2  M.  &  S.  484. 

s  See  the  precedents,  1  Went. 
Index,  and  vol.  i.  8,  32,  392 ; 
and  see  Lil.  Ent  12;  and  a  pre- 
cedent of  a  plea  of  another 
executor  not  joined,  2  Rich. 
C.  P.  2.— iWentw.  13, 68. 

**  May  be  by  attorney,  Lutw. 
696. 
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and  prays  judgment  *  of  the  said  bill  ^  (or  if  by  original,  or    MON-joiwDma. 

in  C  P.  instead  of  the  word  '*  bill**  say  "  writ  and  deela- 

rattony**)  *  because  he  says  that  the  said  several  supposed 

promises  and  undertakings  in  the  said  declaration  mentioned, 

if  any  such  were  made,  were,  and  each  of  them  was,  made 

by  the  said  defendant  jointly  with  one  E.  F.  *  who  is  still 

liring  %    to  wit,  at  ^  &c.  (the  venue)  and  not  by  the  said 

defendant  alone ;  and  thb  he  the  said  defendant  is  ready  to 

verify,  whereof  inasmuch  as  the  said  E.  F.  is  not  named  in 

tlie    said  bill  (or  if  by  original^  or    in  C.  P.  say  **  writ 

and  declaration")  together  with  the  said  defendant,  he  the 

said  defendant  prays  judgment  of  the  said  bill ',  (or  if  by 

original,  or  in  C.  P.  say  "  writ  and  declaration*'^)  and  that 

the  same  may  be  quashed,  &c. — [Add  qffidavii  of  truth,  as 

ante,  897.] 


*  In  Moore,  30,  and  1  Latw. 
11,  it  is  said  that  a  plea  in 
abatement  oo  accoimt  of  matter 
dehor*,  should  not  coDimence 
with  a  prayer  of  jadgmeot,  bat 
only  conclade  with  it,  and  see 
ante,  vol.  i.  400 ;  bat  this  dis- 
tinction does  not  seem  attended 
to  in  LiL  £at.  6. — Thomp.  £nt. 
I.— 2  Saund.  200. 

^  As  to  prayer,  jadgment  of 
the  bill  only,  and  not  of  the  bill 
and  declaration,  see  2  M.  &  S. 
484,  n.  (a). 

^  When  the  plea  in  abate- 
ment for  nonjoinder  is  to  the 
whole  of  the  action,  it  is  not 
necessary  to  plead  in  abate- 
ment both  of  the  declaration 
and  writ,  bat  it  is  sufficient  to 
plead  to  the  writ  or  bill  only, 
bat  where  it  is  intended  to 
plead  in  abatement  only  of  part 
of  the  writ,  and  the  cause  of 
abatement  arises  from  some  of 
the  counts  of  the  declaration, 
the  defendant  mast  plead  in 
abatement  of  both,  2  Saand. 
210,  n.  c;  and  the  precedent, 
2  B.  &:  P.  420.  See  also  2  M. 
&  S.  484,  n.  (a). 


^  The  plea  mast  disclose  the 
names  of  all  the  contracting 
parties,  so  as  to  give  a  better 
writ,  and  if  a  name  be  omitted, 
the  plaintiff  may  take  issue  on 
the  plea,  and  will  succeed  on 
the  trial,  2  Bla.  Rep.  051.— 
2  Marsh.  302.^6  Taunt.  587, 
S.  C. — Kenyon's  Rep.  364. 

*  A  plea  in  abatement  of  non- 
joinder of  a  party  who  should 
be  a  defendant,  must  aver  that 
the  party  omitted  is  still  living, 

1  Saund.  291  a,  n.  2,  b,  n.  4. 

^  No  venoe  is    necessary. 

2  Hen.  Bla.  161.— 7  T.  R.  243. 
1  Saund.  8.  (2).— 8  T.  R.  243. 

s  Qumre  if  not  bad,  if  pleaded 
of  bill  and  declaration,  2  M.  <& 
S.  484.  In  proceedings  by  bill, 
praying  judgment  of  the  "  writ 
and  declaration"  would  be  bad. 
1  B.  &  A.  172.  As  to  conclu- 
sions of  pleas  in  abatemeut, 
see  ante,  vol.  i.  390. — ^Tidd*s 
Prac.  9th  edit  638. 

^  As  to  the  iotroduction  or 
omission  of  the  word  "  decla- 
ratioo,"  vide  2  Saund.  209  d.-r 
Tidd's  Frac.  9th  edit.  638. 
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■OlfoJOIHDBR. 

In  the  Kings  Bench  (or,  Common  Pleas.) 

Term,  1  WilUam  4. 

Noo-joinder  of  a  C,  D.  and  another,  \ 

jd^t  and' cf erai  ats*  >     And  the  said  defendants  by 

bond  \     .  A.  B.  and  another.  '  their  attorney,   come  and  defend  the 

wrong  and  injury,  when,  &€.  and  crave  oyer  of  the  said 
writing  obligatory  aforesaid,  and  it  is  read  to  them  in  theae 
words,  to  wit,  {here  set  oui  the  obligatory  part  of  the  bond  J) 
They  also  crave  oyer  of  the  condition  of  the  said  supposed 
writing  obligatory,  and  it  is  read  to  them  in  these  words. 
Whereas,  &c.  {here  set  out  the  condition  of  the  bond,  with 
names  of  witnesses  and  signatures,  ^c*  verbatim),  which 
being  read  and  heard,  the  same  defendants  pray  judgment 
of  the  writ  and  declaration  aforesaid ;  {or  if  in  K,  B*  by  bill, 
say  "  of  the  said  bill,*')  because  they  say,  that  at  the  said 
time  of  the  sealing  and  delivery  of  the  writing  obligatory 
aforesaid,  whereon  the  said  plaintiffs  against  them  the  said 
defendants  complain,  to  wit,  on  the  day  and  year  aforesaid, 
above  mentioned,  at,  &c*  {venue)  the  said  E.  F.  in  the  writing 
obligatory  aforesaid  named,  did  likewise  seal  and  deliver 
the  writing  obligatory  aforesaid,  as  the  act  and  deed  of  the 
said  E.  F.  to  the  said  plaintiffs,  and  became  firmly  bound  to 
the  said  plaintiffs  as  aforesaid,  jointly  with  the  said  defend* 
ants,  by  the  same  writing  obligatory,  in  the  said  sum  of 
[jSIOO]  which  said  E.  F.  is  yet  surviving  and  living,  to  wit, 
at,  &c.  {venue)  and  this  they  are  ready  to  verify ;  wherefore, 
inasmuch  as  the  said  E,  F.  is  not  named  defendant,  together 
with  the  said  defendants,  in  the  writ  and  declaration  afore- 
said, {or  if  in  K.  B.  by  bill,  **  in  the  said  bill,**)  the  same 
'  defendants  pray  judgment  of  the  writ  and  declaration  afore- 
said, (or  if  in  K.  B.  by  bill,  '*  of  the  stud  bill,")  and  that 
the  same  may  be  quashed,  &c. — [Add  affidavit,  as  ante, 
897.] 


*  See  1  Saond.  291  a,  n.  2.  b.  Lil.  Ent.  7 ;  aod  2  Rich.  Prac. 

as  to  the  form.   See  also  forms,  K.  B.  18.  That  defendant  most 

Lil.  Ent.  2. — 2  Rich.  Prac.  plead  in  abatement  if  he  wtiih 

K.  B.  17. — Ast.  EnU  7.—- Latw.  to  take  advantage  of  the  non- 

699.    See  a  form  in  covenant,  joinder,  see  ante,  vol.  i.  32. 
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In  the  King^s  Bench. 


^  Term^  1  WWiam^         mmiioii 


I 


And     C.  D.^    agaiiiBt  Mlmomerof  dte- 
S  whom  the  said  A.  B.  hath  [?««>•»*'•  '^^ 


[902  ] 


C  D,  giied  by  the  name  of  £.D. 

ats, 

A.B. 
exhibited  his  said  bill  by  the  name  of  E.  D.  in  his  own  per-  &•  B> 
too  ^9  cpmea  and  says  that  he  is  named  and  caUed  ^  by  the 
name  of  C.  D.  and  by  that  name  and  surname  hath  alwaya 
siBoe  the  time  of  his  nativity  hitherto  been  named  and  called; 
without  this  that  be  the  said  C.  D.  now  is,  or  at  the  time  of 
exhibitiog  the  said  bill  was,  or  ever  before  had  been,  named 
or  called  by  the  name  of  E.  D/  as  by  the  said  bill  is  sup- 
posedj  and  this  the  said  C.  D.  is  ready  to  verifyi  wherefore 
he  prays  judgment  of  the  said  bill',  and  that  the  same  may 
he  qua^hed^  &c« 


plaintiff. 


In  the  King^s  Bench. 

/A.  B.      -------- 

Between  <  and 

t  C.  D.  sued  by  the  name  of  E.  D.     defendant. 

C.  D.  of»  &c.  the  defendant  in  this  cause,  makcth  Affidavit  of  xhit 

oath  and  saith,  that  the  plea  hereunto  annexed  is  true  in  *"*    therw   . 
sabstaace  and  fact 

Sworn,  &G*  C.  D. 


^  Aa  to  the  title  of  the  term, 
lee  aate«  »95l^  n.  \^\  T.  R. 
«8;  and7T.  R.  447. 

^  See  the  precedents,  Li!. 
YsU.  «.— Tidd's  Forms,  182. 
iWeQiw.  ladex.— WiUes,  558* 
2  Taunt.  399.  In  this  plea  the 
defendant  ninst  give  bis  sur- 
name as  well  as  his  true  chris- 
tia»  name,  although  his  true 
samame  is  used  in  the  declara- 
tion, 8  T.  R.  51 5.-2  Saund. 
209  b.— 5  Taunt.  652,  3. 

*The  plea  must  not  begin 
**  and  l*e  said  C.  D."  &e,  or 
**  be  who  is  sued,**  &c.  ante, 
892»  note  «*.— 6  T.  R.  4«T.— 
2  Saand.  209  b.— Lutw.  10. — 
STkonL  662.  As  to  the  ne** 
eeasitj  for  the  mmame  being 
giten,  see  supra,  n.  **,  and  the 
prModents,  Uaat.Ent.297,108. 

^  It  appears  most  advisable 
to  plead  misnomer  m  ptfrsMi, 
2  Saund.  209  b,  o. — ^mmary 
on  Pleading,  50. 


*  Some  precedents  say  **  call« 
ed  and  known,'*seeWilles,558; 
bntthe  old  Entries  say  "named 
and  called /'^seeThonip.  Ent.  I. 
Lotw.  10.— Rast.  Ent.  297.-- 
Lit.  Ent.  1 ,  which  seems  pre- 
ferable. Some  old  precedents 
state  th»t  tbe  defendant  was 
baptized,  &c.  Lil.  Ent.  6,  and 
1  H.  &  P.  645 ;  bat  this  is  not 
only  unnecessary , (see  tbe  above 
cases,  and  Rep.  temp.  Hardw. 
286.-6  Mod.  116)  but  difficult 
in  proof,  (I  Carapb.  479)  and 
consequently  improper. 

'A  mis-statement  of  this 
name  would  be  fatal  on  de- 
murrer, 1  Cbit  Rep.  705,  n. 

8  See  ante,  900,  note  «. 

^  See  form  of  affidavit,  ante, 

897 Lil.  Ent,  1,  4,  and  ante, 

vol.  1.402.  An  affidavit  that  the 
plea  *'  is  a  true  plea,"  would  be 
bad,  Stra.  705. 
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MisNOMBR.     In  the  Common  Pkas. 


Tertn^  \  WUUam  4. 


[  903  ] 


i 


The  like  in  C.  ?.•  c.  D.  sued  by  the  name  of  E.  D. 

ats.  ^     And  C.  D.  against  whom 

A.  B.  '  the  said  plaintiff  hath  is- 

sued his  said  writ,  and  declared  thereon  by  the  name  of 
£.  D.  in  his  own  person,  comes  and  says,  that  he  is  named 
and  called  C.  D.  and  by  that  name  and  surname  hath  always 
since  the  time  of  his  nativity  hitherto  been  named  and  called; 
without  this  that  the  said  C.  D.  now  is,  or  ever  was,  named 
or  called  by  the  name  of  E.  as  by  the  said  writ  and  declara- 
tion thereon  founded  is  supposed,  and  this  the  said  C.  D.  is 
ready  to  verify,  wherefore  he  prays  judgment  of  the  said  writ 
and  declaration  tliereon  founded,  and  that  the  same  may  be 
quashed,  &c. — [^Addqffidavit,  as  in  preceding  form.'] 


In  the  King's  Bench. 


Term,  1  WiUiam  4v 


Minioiiier  of  de.   C.  D,  sued  by  the  name  of  C.  E.  ^ 

feodant*!  ivr*  f 


■ame  in  K.  B. 
by  bUI  K 


ats.  I.     And  CD.  against  whom 

A.  B.  S  the  said  plaintiff  hath  ex- 

hibited his  said  bill  by  the  name  of  C.  E.  in  his  own  proper 
person,  comes  and  says,  that  he  is  named  and  called  by  the 
name  of  C.  D.  and  by  the  said  surname  of  D.  hath  always 
hithei:to  been  called  or  known;  without  this  that  the  said 
C.  D.  now  is,  or  ever  was,  named  or  called,  or  knovm  by 
the  surname  of  D.  as  by  the  said  bill  is  supposed;  and  this 
the  said  C.  D.  is  ready  to  verify,  wherefore  he  prays  judg- 
ment of  the  said  bill,  and  that  the  same  may  be  quashed,  &c. 


Misnomer  of 
pUiDtifT's  tor- 
■ame  in  K.  B« 
by  bill «. 


In  the  King's  Bench. 

Term,  I  WiUiam  4. 

CD.  J 

ats.  s.     And  the  said  defendant 

A.  B.  suing  by  the  name  of  A.  D.  >  in  his  own  proper  person^ 
comes  and  defends  the  wrong  and  injury,  when,  &c.  and 


•  Sec  forms,  I  Rich.  C.  P. 
157.— 2  Id.  4.  As  to  the  title 
of  the  Term,  see  ante,  896,  n.  % 
901,  n.  *.  See  2  Saand.  209  b. 
IB.  A  P.  647,  8,  9.  See  the 
notes  to  the  preceding  form. 

^  As  to  the  Term,  see  ante, 
901,  n.^ — See  the  precedent, 
iWentw.  Index;  of  Cbrislian 
and  Surname,  1  Wenlw.  1.— 


Rast.  £Qt.  108,  297.— Thomp. 
£nt.  l.--Plead.  Assist.  452.— 
Lil.  Ent.  i,  2.— dTaant.  652, 
653. 

^  See  the  precedent,  1  East, 
642.— 1  Lil.  Ent.  4.— It  is  ne- 
cessary to  plead  in  abatement, 
2  B.  ^  B.  34. — 4  Moore,  369, 
S.  C. ;  and  see  2  Taunt.  399. 


PLEAS  IN    ABATEMBNT. 


903 


prays  judgment  of  the'  said  bill,  because  he  says  that  the 
said  A.  {his  chri^an  name)  the  now  plaintiff,  now  is,  and 
before  and  at  the  time  of  exhibiting  the  bill  aforesaid,  was 
cilted  and  known  by  the  ^rname  of  B.  {his' real  name)  to 
wit,  at,  &c.  {venue)  aforesaid,  without  this  that  he  the  said 
A.  {his  christian  name)  the  now  plaintiff,  now  is,  or  before 
or  at  the  time  of  exhibiting  the  bill  aforesaid,  was  called  or 
known  by  the  surname  of  D.  {the  sttrname  by  which  the 
piainfiff  has  sued)  as  in  and  by  the  said  bill  is  above  sup- 
posed,  and  this  he  the  said  defendant  is  ready  to  verify, 
wherefore  be  prays  judgment  of  the  said  bill/  and  that  the 
same  may  be  quashed,  &c. 


MISNOMER, 


Im  the  King's  Bench, 
CD. 


Term,  I H  iff.  4. 


ats.    C 
A.  B.  y  comes  and  defends  the  wrong  and  injury,  when,  &c. 


And  the  said  defendant  by 


ANOTHER 

ACTION 
PENDING. 

his   attorney,   Another  action 

(If  pending  for  the 


same  cause,  m 


*  As  to  the  tide  of  the  TerQ)» 
and  when  a  special  imparlance 
is  oecebsary,  see  ante,  vol.  i. 
35IG.  7;  ante,  895,  n.**;  aud 
1  Mod.  Eiit.  6. 

^  This  plea  cannot  be  pleaded 
in  bar,  5  B.  &  A.  101. — Lntw. 
33. — 3  Inst.  1.  56 ;  unless  in  a 
peual  action,  Sayer,  216.  As 
to  these  pleas  in  general,  see 
Com.  Dig.  Abatement,  H.  24. 
Bac.   Abr.  Abate  meat,  M. — 

1  Canipb.  60;  and  the  prece- 
dents nearly  similar  to  the 
above  in  iWent.  8.-1  Mod.  6. 
Lil.  EnU  2,7.  11.  The  pre- 
cedeot*  of  pleas  in  abate- 
meat  of  aaother  actiou  depend- 
iog.  vary  in  point  of  form ; 
sometimes  thev  set  forth  the 
decUratioo  in  the  first  acliod, 
but  others,  as  in  the  above  pre-' 
cedent,  are  more  concise.  Pre- 
cedents of  the  first  description 
are  in  3  Ld.  Uaym.  53  — ClilL 
Eat.  2,  22.— 1  Mod.  Eat.  10. 

2  SalJt.  716.— I  Wentw.  44, 52, 
61.— 3  Went.  140;  and  in  $eire 
fades.  2  Lil.  EnL  392.  Those 
of  the  latter  description  aro  in 

3  Ul.  lUyoii.  67.— Latw.  33.— 
Lil.  Eta.  7.— Mod.  Eut.  6.— 
Clift,  Ent.  8.— 1  Wcntw.  8.— 

VOL.  HI.  B 


It  is  said  that  when  the  writ  is 
general,  and  does  not  express 
the  cause  of  action,  the  plea  in 
abatement  mast  shew  that  the 
plaintiff  declared  in  the  former 
sait,  because  otherwise  it  can- 
not be  traversed  whether  or  not 
it  were  for  the  same  caase  of 
action,  5  Co.  61   b.   and  Lil. 
Prac.Reg.8.  E.— Bac.Abr.  til. 
Abatement,  M,  but  this  reason 
does  not  appear  satisfactory, 
for  in  most  instances,  and  par- 
ticularly in  declarations,  in  in" 
debitatus  assumpsit  the  declara- 
tion is  so  general,  that  it  does 
not  conclusively  shew  that  the 
two  actions  are  for  the  same 
cause.      See   6  T.  R.    307.— 
3  Wentw.    142:    and    by    the 
plaintiff's   particulars    of   de- 
mand in    the   iirst  action   or 
otherwise,  it  may  appear  what 
was  the  subject-matter  of  I  he 
first  action,  though  the  plain- 
tiff may  not   have    declared, 
and  it  is  now  settled,  that  in  a 
plea  in  bar  of  judgment  reco' 
vered,  it  is  not    necessary   to 
set  out  the  declaration  in  the 
former  cause.     1   Saund.  92, 
note  2 ;  and  therefore  we  may 
conclude  that  the  above  con- 
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ANOTHER 

A(  TrON 
P  KM)  INC. 


[905  ] 


and  prays  judgment  of  the  said  bill  ',  because  he  says,  that 
before  the  exhibiting  of  tiie  said  bill,  to  wit,  in  Michaelmas 

Term  ^  in  the year  of  the  reign  of  our  lord  the  now 

king,  {or  in  the  Exchequer^  say,  "  in  his  said  Majesty's 
Court  of  Exchequer,  before  the  barons  of  the  said  Ex- 
chequer at  Westminster,")  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  the  said  court  then  and 
still  being  holden  at  Westminster,  in  the  county  of  Mid- 
dlesex, the  said  plaintiff  impleaded  the  said  defendant,  and 
exhibited  his  certain  bill  against  him,  in  a  plea  of  debt  on 
demand  of  and  upon  the  same  identical  writing  obligatory 
(or,  if  in  assumpsit,  "  in  a  certain  plea  of  trespass  on  the  case, 
upon  and  for  the  not  performing  of  the  very  same  identical 
promises  and  undertakings  ")  in  the  said  declaration  in  this 
present  suit  mentioned  ^ ;  as  by  the  record  and  proceedings 
thereof  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  to  wit,  at  Westminster  aforesaid, more 
fully  ap})ears.  And  the  said  defendant  further  saitb,  that  the 
parties  in  this  and  the  said  former  suit  are  the  same,  and 
not  other  or  different  persons ;  and  that  the  said  former  suit 
so  brought  and  prosecuted  against  the  said  defendant,  by 
the  said  plaintiff  as  aforesaid,  is  still  depending  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  him- 
self ^,  and  this  the  said  defendant  is  ready  to  verify  *,  where- 
fore he  prays  judgment  of  the  said  bill  ^,  in  this  suit,  and 
that  the  same  may  be  quashed,  &c. 


cise  form,  will  suffice.  If, 
howeTer,  it  appears  from  the 
pleadings  that  the  action  pend- 
ing could  not  be  for  the  same 
cause,  the  plea  would  be  bad, 
4  B.  &  C.  9-20.  —  7  D.  &  R. 
409,  S.  C.  Therefore,  where 
tile  assignees  of  a  bankrupt  de- 
clared on  promises  to  the  bank- 
rupt, and  also  on  promises  to 
themselves,  and  the  defendant 
pleaded  generally  the  pendency 
fif  a  prior  action  by  the  bank- 
rupt, it  was  beid  bad.  Id. 

^  Sometimes  the  plea  com- 
mences and  concludes  with  a 
prayer  of  judgment,  whether 
the  defendant  ought  to  becaw- 
peUcd  to  afiswer,  ^'c.  Lil.  Ent.  G ; 
but  the  above  form  seems  most 
correct. 

^  When  it  is  necessary  to 
state  a  particular  day,  2  Lev. 


141.— 3  Burr.  1428.  — 1  Bla. 
Rep.  439,  8.  C.  When  the  ac- 
tions were  both  commenced  in 
the  sameTerm,  then  shew  when 
the  first  was  commenced. 

^  As  to  this  concise  state- 
ment, without  setting  out  the 
former  declaration,  see  ante, 
903,  4,  n.  ^ 

^  As  to  this  averment,  see 
Bac.  Abr.  Abatement,  M.  Sed 
qv€Bre,  see  opinion,  iWentw.  B. 

*  It  should  seem,  it  is  not 
necessary  to  aver  a  prout  patet 
per  recordum^  or  to  plead  the 
record  of  another  court,  stub 
pede  sigilli^  because  the  plea 
involves  a  matter  of  fact,  whe- 
ther both  actions  are  for  the 
same  cause  of  action,  see  1  Stra. 
62*2. 

^See  ante,  901,  n. 


[  906  ] 


PLEAS  IN  BAR. 


COMMON  COMMENCEMENTS  and  CONCLUSIONS. 


:.D.i  •  Term,  IWiU.  4. 

ats.  >     And  the  said  ^  defendant  by  E.  F,  his  attorney  %  ^J^^^^ 
L.  B. )  comes  and  defends  the  wrong  {or  in  trespass  or  eject-  piea  when  spe- 


In  the  Kings  Bench,  (or  '*  C.  P."  or  "  Exchequer."*) 
C.D.^  •  Term,  IWiU.  4. 

ats. 
A. 

ment,  instead  of  the  word  "  wrong/'   say  "  force,")   and  <^»*'* 

injury,  when,  &c.  and  says  that  the  said  plaintiff  ought  not 

to  have  or  maintain  his  aforesaid  action  thereof  against  the 

said  defendant  **,♦  because  he  says,  that,  &c. — \Here  state  Actio  non. 

the  subject-matter  of  the  defence,  after  which  conclude  either 

to  the  country,  or  with  a  verification,  as  t/w  plea  may  re- 

quire,  as  in  the  following  forms.] 

In  the  K.  B.  (or  «  C.  P.**  or  *'  Excftequer.*') 

next  after^, in 

C.D\  Term,  lFFf».4. 

ats.  >     And  the  said  defendant  by  E.  F.  his  attorney,  «.  Th«  like  where 

An\  iiri.i  /        -      A  the  matter  of  the 

.  IS.  '  comes   and   defends  the  wrong  {or  tn  trespass  or  defence  arose 

fjeetment,  instead  of  the  "  wrong,"  say  "force,")  and  injury,  «?/<«•  commence- 
when,  &c.  and  says,  that  the  said  plaintiff  ought  not  further  tion*. 
to  have  or  maintain  his  aforesaid  action  thereof  against  the 
said  defendant,  because  he  says,  that,  &c. 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  5-  Commence- 
by  leave  {or  if  a  third  or  subsequent  plea,  say  "  by  like  or  sabseqaent 
leaTc*^  of  the  court  here,  for  this  purpose  first  had  and  «pecialplea. 
obtained,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided  ^,  says  that  the  said  plaintiff  ought  not 


'Usaally  the  Term  of  which  of  the  defence  has  arisen  since 

the  piea  is  [pleaded,  see  vol.  i.  the  commencement  of  the  ac- 

468.    As  to  the   title  of  the  tion,    this    mode  of  pleading 

Term,  and  when  an  imparlance  must  be  adopted.   4  £ast«  502. 

is  necessary,  see  ante,  vol.  i.  See  form,  post,  913,  &c. 

375,  ^.    Ante,  890.  ^  The  plea  should  be  eotided 

^  When  this  word    is   im*  after  the    matter    of  defence 

proper,  see  ante,  89*2,  &c.  arose. 

^  Ao  iafant,  or  feme  covert,  >  4  Anne,  c.  16.  s.  4.  5.     It 

caoQot  plead  by  aitoruey,  ante,  is  proper  to  mention  the  Sta- 

^3,899.  tate  in  the  introductory  part 

^  Hiis  is  techoically  the  ac-  of  the  plea  as  ahove.    Andr. 

^  iKw.  J08.— lWils.2l9.— Cowp.600. 

*  When  the  subject-matter  oOl.  —  1  Hen.  Bla.  275,  278. 
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COMMENCE-      to  have  or  maintain  his  aforesaid  action  thereof  against  him,* 


MRNTS    AND 
CONCLUSIONS. 


because  he  says,  that,  &c. 


4.  Thp  like  to  And  for  a  further  plea  in  his  behalf,  as  to  the  said  first 

|iarrirn)ar  ooiint  _,  -iii.  r«/»-  ^**  i 

or  paitiniiiirtrcs-  count  ot  the  said  declaration,  [or  tj  tn  covenant^  '*  as  to  the 
passes,  &:c.  g^^j^  supposcd  breach  of  covenant  first  above  assigned,"  or 

if  in  trespass,  "as  to  the  breaking  and  entering,  &c/*  enu- 
merating the  ]) articular  trespasses  mentioned  in  the  declara- 
tion, and  intended  to  be  justijiedi\  the  said  defendant,  by 
leave  of  the  court  here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  says,  that  the  said  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against 
him,*  because  he  says,  that,  &c. 

5.  Cmclu»ion  to         [Af^er  stating  the  subject-matter  of  the  plea,  if  it  be  a  de- 
tlie  country.  ^j^^  of  an  allegation  in  the  declaration,  not  being  matter  of 

record,  the  plea  should  conclude  to  the  country,  as  follows:^ 
And  of  this  the  said  defendant  puts  himself  upon  the 
country,  &c. 

6.  ConeiuMion  with       [If  the  defence  consists  of  an  allegation  of  new  matter,  it 

should  in  general  conclude  with  a  verification,  1  P.  W,  258, 
thusi] — And  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  (or 
if  matter  pending  the  suit  be  pleaded,  say  "  ought  further,") 
to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c. 

7.  roffc/Mfonwitli       And  this  the  said  defendant  is  ready  to  verify  by  the  said 
tlje"ifm/.'°°  ^     record,  wherefore  he  prays  judgment,  if  the  said  plaintiff 

ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c. 


PLEA  IN  ABATEMENT  AS  TO  PART,  AND  IN  BAR 

TO  THE  REST. 

Plea  in  c.  P.  of   In  the  King's  Bench,  (or  "  C.  P."  or  "  Exchequer:^) 

coveriure,  and  in    /-i  tw   ^  rrt  t  wm-'iw        m 

aUateiiunt  to         ^-  ^'  )  lerm,  1  Wtlltam  4«. 


part,  and  of  pe-      ats.   >     And  the  Said  defendant  in  her  own  person  conies 

n<'rai  issue   and       4i>\ij/»ii  i*-  lo 

coverture  in  bar    A.  15.  '  and  deiends  the  wrong  and  mjury,  when,  &c.  and  as  to 


to  the  rest  *. 


*  See  ante,  vol.  i.  396,  as  to  pleading  in  bar,  and  abatement, 
at  same  time. 
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die  said  [Jirsi  and  second]  counts  of  the  said  declaration,  says 
that  she  did  not  undertake  or  promise  in  manner  and  form  as 
the  said  plaintiff  hath  above  complained  against  her,  and  of 
this  she  puts  herself  upon  the  country,  &c. 

And  for  a  further  plea  as  to  the  said  {Jint  and  second) 
counts  of  the  said  declaration,  the  said  defendant,  by  leaver 
&c  (m  ante^  906,  tJurd  form)  because  she  says,  that  she 
the  said  defendant,  before  and  at  the  time  of  the  making  of 
the  said  several  supposed  promises  and  undertakings  in  the 
said  [first  and  second]  counts  mentioned,  and  before  and  at 
the  time  the  said  supposed  causes  of  action  therein  mentioned 
did  accrue,  was  and  still  is  the  wife  of  T.  J.  who  is  still  living, 
to  wit,  at,  &c.  ipenue) ;  and  this,  &c. — [Conclude  with  a  veri- 
fication^ as  ante,  907,  sixth  form.] 

And  as  to  so  much  and  such  part  of  the  said  bill,  [or  if  in 
C.  P.  or  bff  original,  instead  of  the  word  **  bill"  say  "  writ 
and  declaration,'^  of  the  said  plaintiff,  as  relates  to  the  said 
several  supposed  promises  and  undertakings  in  the  said  third 
and  subsequent  counts  mentioned ;  and  as  to  those  counts  the 
said  defendant  prays  judgment  of  that  part  of  the  said  bill 
[or  if  in  C  P.  or  by  original,  instead  of  the  word  "  bill"  say 
"writ  and  declaration,"]  which  relates  to  the  said  last-men- 
tioned supposed  promises  and  undertakings,  and  of  the  said 
third  and  subsequent  counts,  and  that  they  may  be  respec- 
tively quashed,  because  she  says,  that  at  the  time  of  the  ex- 
hibiting the  said  bill  [or  if  in  C.  P.  or  by  original,  say  "  at 
the  time  of  the  issuing  of  the  said  writ,"]  of  the  said  plaintiff 
in  this  behalf,  and  the  commencement  of  this  suit,  she  was 
and  still  is  married  to  the  said  T.  J.  who  is  still  living,  to  wit, 
at,  &c.  (venue)  aforesaid ;  and  this  she  is  ready  to  verify, 
wherefore  because  the  said  T.  J.  is  not  named  in  the  said 
hill  [or  if  in  C.  P.  or  by  original,  instead  of  the  word  "  bill" 
My  "  writ  and  declaration,"]  in  this  behalf,  she  prays  judg- 
ment of  so  much  and  such  part  of  the  said  bill  [or  if  in  C.  P, 
or  by  original,  instead  of  the  word  "  bill"  say  *'  writ  and 
declaration,"]  as  relates  to  the  said  supposed  promises  and 
undertakings  in  the  said  third  and  subsequent  counts  men- 
tioned. And  also  of  the  said  third  and  subsequent  counts,, 
and  that  the  same  may.in  this  behalf  be  quashed,  &c. 


[  9on  ] 


IN  ASSUMPSIT. 


CENBRAL  ISSUE,  //I  tkc  K.  B.  (oF  "  C  P."  OF  "  Exchequer.'") 


Genenl  iasiie, 
Don-auamput  *. 


The  like  by  one 
of  leveral  defeu- 
4aDts* 


The  like  by  an 
executor  or  ad- 
mioistrator  *. 


And  the  said  defendant  by 


Term,  1  WiU.  4. 
his  attorney. 


A.  B.  ^  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  saith  that  he  did  not  undertake  or  promise  ^  in  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,  and  of  this  he  puts  himself  upon  the 
country,  &c. 


C.  D.  &  others, 

ats. 

A.B. 


Sill 


And  the  said  defendant  C.  D.  by 


his  attorney,  comes  and  defends  the  wron^ 
and  injury,  when,  &c.  and  saith  that  he,  together  with  the 
said  E.  F.  {the  other  defendant  or  defendants)  did  not  un* 
dertake  or  promise  in  manner  and  form  as  the  said  plaintiff' 
hath  above  thereof  complained  against  him,  and  of  this 
the  said  defendant,  the  said  C.  D.  puts  himself  upon  the 
country,  &c. 


\ 


C.  D.  exor.  &c, 

ats.  >     And  the  said  defendant  by  E.  F.  his  at- 

A.  B.  3  torney,  comes  and  defends  the  wrong  and 

injury,  when,  &c.  and  says,  that  the  said  G.  H.  ^  deceased, 
in  his  life-time,  did  not  undertake  or  promise  {and  if  there 
be  promises  by  the  executor  laid  in  the  declaration,  sat/ 
**  nor  did  the  said  defendant  undertake  or  promise,")  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  the  said  defendant,  and  of  this  he  puts 
himself  upon  the  country,  &c* 


*  See  forms,  Morg.  217. — 
1  Rich.  C.  P.  147;  and  see 
forms  where  two  of  several 
defendants  plead  non  assump- 
sit. 1  Lil.  £ot.  106.— 2  Rich. 
C.  P.  18. 

^  The  omission  of  the  words 
"  or  promise,"  would  be  bad 
00  demurrer,  bat  the  plaintiff 
cannot  sign  judgment.  3  D.  & 
U-  621.  A  plea  of  <^  not  guiliy'' 


would   be   bad    on  deronrrer. 
Stra.    1022.  —  Cases    Temp. 
Hardw.  173. 
«  See  forms,  1  Rich.  C.  P. 

147. 

^  If  the  declaration  contain 
counts  on  promises  by  the  exe- 
cutor in  tbat  character,  the 
plea  mast  also  deny  those  pro- 
mises. 


IN  ASSUMPSIT.  903  a 

[First  pkOf  general  issue  ;  and  the  commencement  of  the  Plea  thai  the  ron- 
second  plea  as  antCj  906^  third /army  and  then  as  follows:]  bynifriHaniT  ^ 
Because  they  say  that  the  said  several  supposed  promises  r\'"''>  *^^i '.''""*, 
and  uodertakings,  in  the  said  declaration  mentioned,  if  any 
such  were  or  was  made,  were,  and  each  and  every  of  them        [  909  ] 
was  made  by  them  the  said  defendants,  together  with  the 
said  A.  B.  one  of  the  said  plaintiffs  jointly,  and  not  by  them 
the  said  defendants  separately,  from  and  without  the  said 
A.  B.  to  wit,  at,  &c.  {tenue)  aforesaid,  and  this,  &c. — [Con- 
dude  with  a  verijieatian,  as  ante^  907,  sixth  formJ] 

[Rrst  plea,  nan  assumpsit^    as  ante,  908 ;  second  plea,  To  a  dociaratioo 
actio  nan,  as  ante,  906,    third  form,] — Because  he  says,  ^"ai  Hi"e"peiRon 
that  long  before  and  at  the  time  when  the  said  M.  O.  was  tbr  whom  t'efiu'l. 
supposed  in  and  by  the  first  and  second  counts  of  the  said  nimprxvaaVfeuie 
dedaradon  to  have  become  indebted  to  the  said  plaintiff,  covert  ^ 
and  from  tbence  continually  until  the  making  of  the  said 
supposed  promises  and  undertakings  in   those  counts  re- 
spectively stated,  the  said  M.  O.  was  the  wife  of  one  L.  O. 
which  said  L.O.  at  the  time  of  the  accruing  of  the  said  sup- 
posed debt  to  the  said  plaintiff,  and   during  all  the  time 
aforesaid,  was  the  husband  of  the  said  M.  O.  and  in  full 
life,  to  wit,  at,  &c.  {venue)  aforesaid  ;  and  this,  &c. — [Con- 
dude  Ufith  a  verification,  as  ante,  907,  sixth  form.] 

CD.  J 

ats.  \     And  the  said   defendant  by   his  attorney.  Plea  confessinz 

A  B.  \  comes  and  defends  the  wrong  and  injury,  when,  &c.  t;!Terta1n  coX 
and  as  to  the  said  [first  and  second]  {the  counts  confessed)  and  certain  da- 

^_^^__^_^^__^_^^__^____^^_____^_______^__^__^_^_____^_____^__^^^__^_    niHse  thereby 

*Asto  this  plea,  see  ante,  above,  though  more  complex,  ^'cneral  lAsiie  to 

ToLi.  28.-2  B.  &  P.  124,  5.—  that  court  would  not   allow  it.   t»'e  residue^. 

2  D.  &  R.  196.— 1  B.  &  C.  74,  6  IJingb.  197. 
S.C. — Id  Moffat  and  others  v.         ''This  may  be  pleaded  spe- 

VaD  Milligen  and  others.  Mich,  cially.     4  Bing.  470. 
Term,  27  Geo.  3. — 2  Chit.  Rep.         ^  This  plea  may  be  advisable 

539,  a  plea  io  abatement  to  the  in  cases  where   the  defeudaiit 

same  effect  was  held    bad   on  admits  a  caase  of  action  against 

demurrer.      See    plea  by    an  him,    bnt  caunot   p<«y    money        * 

csecQtor,  that  testator  had   a  into  court  as  is  frtjquently  the 

partner    who    survived    him.  case.     By  the  above  mode  uf 

6  East,  261.     The  matter  of  confession  it  should   seem  the 

the  above  plea  may  be  given  in  expenses   of  a  writ  of  inquiry 

evidence    under    the    general  or  trial,    upon    the    admitifd 

issoe^  and  in  a  late  case  in  the  causes  of  action,  may  be  avoid- 

court  of  C.  P.  where  the  de-  ed.    See  a  form  in  Case,  post, 

fendant,   besides    the  general  1030,    and    a  form   to  a  nrw 

issue,  attempted    to   plead    a  assignment  in  trespass,    post, 

plea  somewhat  similar  to   the  1237.  Sec  also  9B.&Crcs.0ia. 
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pli:as  in  dar. 


Iff    GENERAL. 


counts  of  the  said  declaration  mentioned,  confesses  the  said 
action  of  the  said  plaintiflF  as  to  the  non-performance  of 
tlie  said  supposed  promises  and  undertakings  in  those  counts 
mentioned,  and  that  he  the  said  plaintiff,  by  reason  of  the 
non-performance  of  the  said  promises  and  undertakings  in 
.  those  counts  mentioned,  hath  sustained  damage  to  the 
amount  of —  {insert  enough),  over  and  above  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  e^tpended, 
and  which  said  sum  of  —  he  the  said  defendant  hath 
always  been  ready  and  willing,  and  still  is  ready  and  willing 
to  pay  to  the  said  plaintiff.  And  the  said  defendant,  as  to 
the  {third  and  subsequent)  counts  of  the  said  declaration 
mentioned,  says,  that  he  did  not  undcrtiike  or  promise  in 
manner  and  form  as  the  said  plaintiff  hath  above  in  those 
counts  complained  against  him,  and  of  this  he  puts  himself 
upon  the  country,  &c. — \^Add  any  other  plea  as  usi/al  to 
the  counts  not  confessed^] 


STATUTE   OF 
FRAUDS. 

Statute  of  Frauds 
to  a  deciaratinn 
oo  a  guaraute.'  ^. 


[First  plea,  non  assumpsit,  as  ante,  908 ;  second  plea,  actio 
non,  as  ante,  906,  third  form,  to  the  special  counts  on  the 
collateral  promises^] — Because  he  saith,  that  the  several 
supposed  promises  and  undertakings  in  the  said  [first  ant! 
second^  counts  respectively  mentioned,  were  special  pro- 
mises, and  each  of  them  was  a  special  promise  for  the  debt 
of  another  person,  to  wit,  the  said  A.  P.  and  that  no  agree- 
ment in  respect  of,  or  relating  to,  the  supposed  causes  of 
action  in  the  (first  and  second)  counts  of  the  said  declaration, 
or  either  of  them,  nor  any  memorandum,  or  note  thereof, 
wherein  the  consideration  or  considerations  for  the  said  spe- 
cial promises,  or  either  of  them,  was  or  were  stated  or 
shewn,  was  or  is  in  writing,  or  was  or  is  signed  by  the  said 
defendant,  or  by  any  other  person,  by  him  thereunto  law- 
fully authorized,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided ;  and  this,  &c. — [Conclude  with 
a  verification,  as  ante,  907,  sixth  form.] 


*  On  demurrer  this  plea  has 
been  held  good.  1  Moo.  d'  P. 
294.-4  Bing.  470,  S.  C— -See 


form,  iWils,  305.—See  4B.  4? 
A.  61^0*. 
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[First  plea,   non  assumpsit,   as  ante,  908;  second  plea, 
/actio  mm,  as  ante,  906,  third  form,  to  the  count  on  the  bill.]  I'*'  »**'•*'"  ^7  ^' 

dorses    Affsiiiftt 

Because  he  says,  that  before  the  making  of  the  said  bill  of  drawer  of  a  bill, 
exchange  in  the  said  first  count  mentioned,  to  wit,  on  the  g^jgjj'j*  sein^ 
21  St  day  of  December,  A.  D*  1829,  {day  of  contract  or  the  performance 
about  it)  at,  &c*  {venue)  aforesaid,  it  was  corruptly  and  ^Dtrrc°[!etweeo 
against  the  form  of  the  Statute  in  such  case  made  and  pro-  **>«  acceptor  and 
vided,  agreed  by  and  between  the  said  E.  F.  {the  acceptor) 
and  one  G.  H.  that  he  the  said  G.  H.  {here  state  the  usu- 
rious agreement,  which,  in  the  case  for  which  this  plea 
vas  drawn,  was  thus :)  should  lend  and  advance  to  the 
said  E.  F.  a  certain  sura  of  money,  to  wit,  the  sum  of 
«£750  in  manner  following,  that  is  to  say,  part  thereof, 
to  wit,  £250  on  the  day  and  year  last  aforesaid,  and  the 
residue  thereof,  to  wit,  £500  at  a  certain  time,  to  wit,  on 
the  31st  day  of  December  then  next,  and  that  he  the  said 
G.II.  should  forbear  and  give  day  of  payment  of  the  s^ums 
of  £250  and  £500  from  the  times  of  lending  and  advancing 
the  same,  until  and  upon  a  certain  other  time,  to  wit,  the 
10th  day  of  April,  1830,  and  that  for  the  forbearing  and 
giving  day  of  payment  of  the  said  sums  of  £250  and  £500 
as  aforesaid,  the  said  E.  F.  should  give  and  pay  to  the  said 
G.  H.  a  certain  sum  of  money,  to  wit,  the  sum  of  ,£250  of 
like  lawful  money,  and  that  for  securing  the  repayment  of 
the  said  sums  of  £250  and  £500,  so  to  be  lent  and  advanced 
as  aforesaid,  together  with  the  said  further  sum  of  £250  on 
the  said  10th  day  of  April  in  the  year  last  aforesaid,  the 
said  defendant  should  make  and  draw  and  indorse,  and  the 
said  E.  F.  should  accept  the  said  bill  of  exchange  in  the 
said  [frst]  count  mentioned,  and  that  the  said  E.  F.  should 
deliver  the  same  to  the  said  G.  H. ;  and  the  said  defendant 
farther  saith,  that  in  pursuance  and  in  part-performance  of 
the  said  corrupt  and  unlawful  agreement,  the  said  defendant 


*  The  defence  of  nsury  may 
l>e  given  in  evidence  in  assump- 
sit or  debt,  on  simple  contract, 
under  the  general  issoe,  1  Stra. 
4a8^Com.  Dig.  Plead.  2  G.  7. 
1  Saand.  295  b.  n.  bnt  it  may 
be  freqaently  advisable  to  plead 
it.  When  pleaded  the  nsanous 
contract  mast  be  set  forth  par- 
Ucalarly,  a  general  plea  of 
Qsary  being  bad  on  demarrcr, 


2  M.  &  S.  377.  A  variance 
between  the  averment  in  the 
plea  and  the  evidence,  with  re- 
spect to  the  nsnrioas  contract, 
would  be  fatal  to  such  plea, 
1  Sannd.  295,  n.---^3  T.  R.  538. 
1  Taunt.  511,  and  see  the  notes, 
ante,  512,  and  the  form  of  plea 
in  debt  on  bond,  and  notes, 
po8t,  966.  See  the  replication 
to  the  above,  plea,  post,  1146.  • 
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afterwards,  to  wit,  on  the  said  21st  day  of  December,  to 
wit,  at,  &c.  {venae)  aforesaid,  made  and  drew  and  indorsed, 
and  the  said  £.  F.  then  and  there  accepted  the  said  bill  of 
exchange,  and  the  said  E.  F.  then  and  there  delivered  the 
said  bill  of  exchange  so  made,  indorsed,  and  accepted  as 
aforesaid,  to  the  said  G.  H.  on  the  terms  aforesaid,  and  that 
in  further  pursuance  of  the  said  corrupt  and  unlawful  agree- 
ment, the  said  G.  H.  afterwards,  to  wit»  on  the  day  and  year 
last  aforesaid,  at,  &c.  (venue)  aforesaid,  did  lend  and  advance 
to  the  said  £.  F.  the  sum  of  j£250f  part  of  the  said  sum  of 
£750;  and  afterwards,  to  wit,  on  the  31st  day  of  December, 
in  the  year  1829  aforesaid,  at,  &c.  (venue)  aforesaid,  did  lend 
and  advance  to  the  said  E.  F.  the  said  further  sum  of  ^500 ; 
and  the  said  defendant  further  saith,  that  the  said  sum  of 
£250  so  agreed  to  be  given  and  paid  by  the  said  E.  F.  to 
the  said  G.  H.  for  such  loan  and  forbearance  as  aforesaid, 
and  so  secured  as  aforesaid,  exceeds  the  rate  of  £5  for  the 
forbearing  of  £100  for  a  year,  contrary  to  the  Statute  in  such 
case  made  and  provided,  whereby  and  by  force  of  the  Sta- 
tute in  such  case  made  and  provided,  the  said  bill  of  ex- 
change was  and  is  wholly  void  ;  and  this,  &c. — {^Conclude 
with  a  verification^  as  ante,  907,  sixth  formJ] 


mFAMCV. 

Infancy  of  de- 
feodant^ 


CD.  ^ 

ats.  >  And  the  said  defendant  by  E.  F.  his  attorney,  (or 
A.  B.  /  (/■  the  defendant  be  still  an  infant,  say,  by  "  G.  H." 
admitted  ^  by  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  (or  in  C.  P.  "  by  the  justices  of  our  said  lord 
the  king  here,")  as  guardian  *  of  the  said  defendant,  to  de- 
fend for  the  said  defendant,  who  is  an  infant  under  the  age 
of  twenty-one  years,)  comes  and  defends  the  wrong  and  in- 
jury, when,  &c.  and  says  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thei*eof  against  him. 


*  See  precedents,  1  Rich.  C. 
P.  163.— Plead.  A.  450.— lil. 
£nt.  3,  107.  Infancy  may  be 
given  in  evidence  voder  the 
general  issue  in  assumpsit, — 
1  B.  &  P.  481,  D.  (a).— Ante, 
vol.  i.  417.  Bat  it  is  in  general 
better  to  plead  it.  Ante,  vol.  i. 
421.    Jt  may  be  pleaded  with 


another  plea.  As  to  proof  of, 
see  3  Stark.  d3. — 4  Taunt.  463. 
Roscoe,  Evidence,  195,  6,  7. 

^Tbis  should  be  stated. — > 
2Saund.  117  g,  n.  1. 

^  An  infant  must  defend  bj 
guardian,  and  not  by  prochieu 
amy,  2  Saund.  117  f,  n.  1« — 
Ante,  883. 
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because  he  says,  that  be  the  said  defendant,  at  the  time  of 
making  of  the  said  several  supposed  promises  and  under- 
takings in  the  said  declaration  mentioned,  was  an  infant 
within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 

years  *,  to  wit,  at,  &c.  aforesaid  ^ ;  and  this,   &c. — 

[Qmebide  with  a  verification^  as  ante,  907,  sixth  form.] 


INFANOV. 


C.  D.^ 

ats.  >  And  the  said  defendant  in  person  ^  comes  and  de- 
A.  B. '  fends  the  wrong  and  injury,  wlien,  &c.  and  says, 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  her,  because  she  says,  that 
she  the  said  defendant  before  and  at  the  time  of  making  of 
the  said  several  supposed  promises  and  undertakings  in  the 
said  declaration  mentioned,  was  and  still  is  the  wife  of  one 
G.  D.  to  wit,  at,  &c.  (venue)  aforesaid ;  and  this,  &c. — [Con- 
elwie  with  a  verification,  as  ante,  907,  sixth  form."] 


COYBaTURB* 

CoYertnre  of  de- 
fendant *• 

[910] 


ALIEN   BNBMY* 


[Actio  non,  as  ante,  906,  first  formJ] — ^Because  he  says,  puintiif  an  alieo 
that  the  said  plaintiff  is  an  alien,  bom  in  foreign  parts,  out  f  "*™J  resident 
of  the  allegiance  of  our  lord  the  now  king,  and  within  the 


*  The  precise  age  is  not  here 
material. 

^Tbe  Teone  in  the  declara- 
tion, bnt  the  omission  would 
Dotprejadice.  2Hen.Bla.161. 
1  Saand.  8  a« 

^$ee  form,  Morg.  240.— 
Corertare  may  in  assumpsit, 
aod  indeed  in  debt,  be  given  in 
evideoce  under  the  general 
issae;  bat  it  is  frequently  ad- 
visable to  plead  it.  12  Mod. 
101.  When  the  defence  is  not 
that  the  feme  was  married  at 
the  time  the  contract  was  made, 
bat  merely  that  her  husband 
oQght  to  be  joined  in  the  ac- 
tion, the  coverture  must  be 
pleaded  in  abatement,  and  not 
as  above  in  bar,  ante,  899,  n. 


See  a  form  of  plea  of  coverture 
in  abatement  as  to  part,  and  in 
bar  as  to  the  residue,  arite,  907. 
Evidence  in  support  of,  Roscoe 
Evid.  194,5.-1  Canipb.  62. 
2  Campb.  113. 

^  If  the  defendant  be  still 
married,  she  must  plead  in  per- 
son and  not  by  attorney,  ante, 
899,  n.  In  an  action  of  as- 
sumpsit for  use  and  occupation 
by  the  defendant's  wife  before 
marriage,  defendant  cannot 
plead  she  is  not  his  wife,  as 
such  plea  would  amount  to  the 
general  issne.  2  Chit.  Rep.  642. 

«  The  court  of  C.P.  will  not 
permit  the  defendant  to  plead 
double,  viz.  the  general  issue 
and  alien  enemy,  1  B.  <&  P. 
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ALIEN  ENEMY,    allegiancc  *  of  a  foreign  state,  to  wit,  of,  &c.  to  wit,  at,  &c. 

{venue)  aforesaid,  and  not  made  a  subject  of  our  said  lord 
the  king,  by  naturalization,  denization,  or  otherwise;  and 
the  said  defendant  further  saith,  that  long  before,  and  at 
the  time  of  the  making  of  the  said  supposed  promises  and 
undertakings  in  the  said  declaration  mentioned,  the  persons 
exercising  the  powers  of  government  in  the  said  foreign  state 

of aforesaid,  were  and  still  are  at  war  with,  and  enemies 

of  our  said  lord  the  king,  to  wit,  at,  &c.  {venue)  aforesaid; 
and  that  the  said  plaintiff  so  being  such  alien  born  as  afore- 
said, and  an  enemy  of  our  said  lord  the  king,  and  not  made 
a  subject  of  our  said  lord  the  king  by  naturaUzation,  deiii- 
zation,  or  otherwise,  entered  and  came  into  this  kingdom, 
[  911  ]  a'ld  still  remains  herein,  not  having  any  letters  of  safe  con- 
duct from  our  said  lord  the  king,  or  any  licence  or  per- 
mission of  our  said  lord  the  king,  to  be,  reside,  or  remain 
in  this  kingdom ;  and  this,  &c. — [Conclude  with  a  veriji' 
cation^  as  ante,  907,  sixth  Jhvm,] 


Plaintiff*  alien 
enemy  resident 
abroad  ^ 


[Third  plea,  actio  non,  as  ante,  906,  third  formJ] — Be- 
cause he  says,  that  the  said  plaintiff  is  an  alien,  born  in 
foreign  parts,  out  of  the  allegiance  of  our  said  lord  the 
king,  and  within  the  allegiance  of  a  foreign  state,  to  wit, 
in,  &c.  aforesaid,  that  is  to  say,  at,  &c.  {venue)  aforeS(aid> 
and  not  a  subject  of  our  lord  the  king,  by  naturalization, 
denization,  or  otherwise ;  and   the  said  defendant  further 


222,  and  see  Tidd's  Prac,  9th 
edit.  655.  As  to  this  plea  and 
the  replication » see  8T.R.  166f. 
Rast.  Ent.  252.-4  Mod.  405. 
4  East,  502.— 3Wentw.  255.— 
Chit.  jun.  on  Contracts,  50. — 
Stat  43  Geo.  3.  c.  155.  This 
defence  may  be  given  in  evi- 
dence under  the  general  issue ; 
but  if  the  disability  accrued  by 
warq/ifer  the  contract  was  made, 
the  same  shoald  be  pleaded 
specially.  Ante,  vol.  i.  419. 
Alien  enemy  may  be  pleaded  in 
abatement,  see  forms,  1  Went.7, 
42,  61.  — Lil.  Ent.  1.  — Ast. 
Ent  11,  and  others,  iWentw. 
Index. — As  the  court  will  not 
in  general  allow  a  defendant  to 
plead   alieu  enemy  with   any 


other  plea,  [see  I  B.  «&  P. 222. 

2  B.  &  P.  72.— 12  East,  20a. 
10  East,  320.— Ante,  vol.  i. 
478,]  it  may  he  advisable  to 
plead  alien  enemy  in  abatement, 
and  when  the  plaintiff  was  not 
an  enemy  at  the  time  tlie  con- 
tract was  made,  as  the  right  is 
only  suspended,  the  plea  musl 
be  in  abatement,  15  East,  200. 
3Campb.  152. 

*  The  meaning  of  this  word, 
see  Cobbett's  State  Tri.  58». — 
7  Co.  2,  and  1  Bos.  &  Pul. 
104,  &c. 

^  See  the  notes  to  the  former 
precedent,  and  4  East,  522. — 
An  Englishman  living  in  an 
enemy's  country   cannot   sue, 

3  Bos.  &  Pul.  1 13. 
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saithf  that  at  the  time  of  the  eommenoeinent  of  this  suit,    aubv  bhbmt. 

the  persons  exercising  the  powers  of  goveminent,  in,  &c. 

aforesaid,  were  and  still  are  at  war  with,  and  enemies  of  our 

said  lord  the  king,  to  wit,  at,  &c.  {venue)  aforesaid ;  and  that 

the  said  plaintiff  so  being  such  alien  borni  and  such  enemy 

as  aforesaid,  at  the  time  of  the  commencement  of  this  suit, 

was  and  still  is  resident  and  living  out  of  this  kingdom,  and 

within  the aforesaid,  and  adhering  to  the  said  enemies 

of  our  lord  the  king,  &c. ;  and  this,  &c. — [Conclude  with 
terification^  as  ante,  907,  nrth  farm.'\ 


BAXKRUPTCT. 


[Actio  non^  as  ante,  906,  ^rst  formJ] — Because  he  says,  Bankrnptcy  and 
that  after  the  making  of  the  said  several  supposed  promises  fendaiit,QDderUie 
and  undertakings,  and  accruing  of  the  said  several  causes  of  ^^«®'*-  c*  !*»*• 


•  See  forms,  Lil.  Ent  107.— 
2  Rich.  C.  P.  64,  see  a  form 
io  debt,  Mofg.  529,  and  see  so- 
▼eral  other  forms,  post,  913  to 
919.  See  a  plea  of  defendant's 
discharge  under  Scotch  se- 
questration, 4  D.  &  R.  658. — 
See  a  plea  of  bankruptcy  in 
Ireland,  2  Hen.  Hla.  554,  in 
America,  5  East,  124. 

This  defence  mast  be  plead- 
ed, 1  Oampb.  363.-12  East, 
&U.  The  defendant  may  also 
plead  the  general  issue  and  any 
other  plea. 

This  plea  is  given  by  the 
6  Geo.  4.  c.  16.  s.  126,  and  if 
the  certificate  were  allowed 
before  the  action  was  com- 
menced, or  after  the  action, 
bat  before  plea,  provided  the 
act  of  bankrnplcy  was  com- 
mitted before  the  commeace- 
ment  of  the  action,  this  gene* 
ral  form  will  suflice,  see  9East, 
82,  (which  seems  to  qualify 
the  dictum  in  tlie  latter  part 
of  the  case  in  6  East,  413,  and 
in  2  Smith,  050.) — Ante,  vol.  i. 
569,  and  3Weutw.  188  a,  b. 
But  if  defendant  did  not  be- 
come bankrupt  until  after  ac- 
tion brous^ht,  or  did  not  obtain 
bis  certidcate  till  after  issue 


joined,  the  plea  should  be  spe- 
cial, setting  oat  the  proceed- 
ings, and  shewing  the  allow- 
ance of  the  certiGcate  by  the 
Chancellor,  6  T.  R.  605,  607. 
See  form,  post,  913.  And  if 
the  defendant  omit  to  plead  his 
bankruptcy  and  certificate,  and 
judgment  be  obtained  against 
him,  he  cannot  plead  his  cer- 
tificate to  an  action  on  such 
judgment,  6  B.  &  C.  105. 

The  bankruptcy  of  the  plain" 
/t^may  be  given  in  evidence 
under  the  general  issue  in  as- 
sumpsit, 7  T.  R.  396.— Bui. 
Ni.  Pri.  153.—15  East,  622.— 
3  Campb.  236.  If  it  be  pleaded 
specially,  all  the  proceedings 
must  be  set  forth,  1  B.  &  P. 
448.— See  post,  918.— See  the 
forms,  7  East,  53.— 8  T.  R.  140. 
1  Wentw.  308,  9.— 3Wentw, 
Index,  xvii.  In  assumpsit  by 
the  provisional  assignee,  the 
fact  of  the  bankrupt's  estate 
having  been  assigned  by  the 
plaintiff  to  new  assignees  be- 
tween the  time  of  issuing  the 
latitat  and  delivery  of  the  de- 
claration, must  be  pleaded  spe- 
cially, 4  B.  &  A.  345. 

Bankruptcy  cannot  be  plead- 
ed by  bail,  2  Bos.  &  Pal.  45.— 


&12 


PM4f  IN  BAH. 


aAMUMuvrcr.    aotioa  in  the  mi  declaration  mentioned,  if  any  nicfa  wec^ 

mad^  or  accrued  [and  before  the  exhibiting  of  the  biU  of 
the  said  plaintiff  in  this  behalf»  (or  in  C.P.  '*  before  the 

commencement  of  this  suit,")  ]  *,  to  wit,  pn  the day  of 

A.  D. he  the  said  defendant  became  a  bankrupt, 

within  the  true  intent  and  meaning  of  the  Statute  then  in 
force  concerning  bankrupts,  to  wit,  at,  &c.  {venue)  aforesaid, 
and  that  the  said  supposed  causes  of  action  in  the  said  der 
daration  mentioned,  if  any  such  there  be,  and  each  of  them, 
did  accrue  to  the  said  plaintiff  before  he  the  said  defendant 
so  became  a  bankrupt  as  aforesaid  ^  to  wit,  at,  &c.  {venue) 
aforesaid,  and  of  this  he  the  said  defendant  puts  himself 
upon  the  country,  &c.  ^ 


[  913  ]       In  the  King's  Bench,  (or  "  C.  P."  or  "  Excliequerr) 


next  after  *■  ■  >"», 
^  Term,  1  WiU.  \. 


Bankniptcy  of  \Fir9t  plea,  general  issue,  as  ante,  908 ;   second  plea, 

the  certificate  common  plea  of  bankruptcy,   as  ante,  911  ;    and    third 

wan  obtained  plea,  as  follows  A — And  for  a  further  plea  in   this   be- 
after  commence-  ^      '        •^  J  • 

meet  of  suit  •.  


When  defeDdant  cannot  plead 
bankniptcy  puis  darrein  con- 
iiauamee,  to  action  on  bail  bond 
at'ler  proceedings  having  been 
stayed,  4H.&  A.  249. 

As  to  when  the  defendant 
may  avail  himself  of  bis  bank- 
ruptcy  where  the  plaintiff  has 
proved  his  debt  under  the  com- 
mission, and  for  form  of  plea 
stating  sucb  proof,  see  5  n.  & 
A.  96.^1  H.  4s  A>  121.— 
1  Rose,  B.  O.  98.-6  TaunL 
M9.—Post,  917.  As  to  plea 
under  6  Geo.  4,  c.  16;  see 
post,  916. 

*  it  does  not  seen  necessary 
to  insert  tbe  words  wiibia  tbe 
brackets.  6  East.  4  LB.  9  East, 
82.  The  6  Geo.  4.  c.  16.  s.  126, 
does  not  seem  to  reqoire  such 
allegation  in  the  plea,  and  it  is 
in  general  better  omitted. 

^  This  allegation  is  necessary, 
and  will  be  proper,  though  tbe 
cause  of  action  was  not  com- 
plete before  the  act  of  bank- 


ruptcy, 4T.  R.  156.— ^B.  & 
A.  17.  Tbis  will  suffice  in  ac- 
tion by  surety  against  bank- 
rapt,  though  the  payment  was 
made  afterwards.  5B.  &A. 
17.— Post,  916. 

*^  The  plea  is  to  conclude  to 
the  country,  1  P.W«ms.  258,  9. 
10  Mod.  160,  247;  and  the 
plaintiff  cannot  reply  apecially, 
2  M.  &  S.  649.-3  Canipb.  499. 
n.  a.  S.  C.  1  R  &  A.  22,  aUter 
if  the  plea  be  special.  lo 
K.  B.  tbe  plea  need  not  be 
signed  by  counsel,  6T.  R.  496, 
but  in  C.  P.  it  must  be  signed 
by  a  Serjeant,  3  B.  &  P.  I7i. 
It  mast  be  delivered.  2  B.  ^ 
A.  392. 

^  Some  day  in  the  Term  after 
the  certificate  was  allowed. 

'  See  the  notes  to  the  last 
precedent,  and  the  form,  7 
Weiitw.  414,  and  post,  916  to 
919.  How  to  reply  to  this, 
see  3  Taunt.  237. 


half,  the  said  defendant  by  leave  of  the  court  here,  for  this     bankruptcy. 

purpose  first  had  and  obtained^  according  to  the  form  of 

the  Statute  in  such  case  made  and  provided^  says  that  the 

said  plaintiff  ought  not  further*  to  have  or  maintain  his 

aforesaid  action  thereof  against  the  said  defendant,  because 

he  says,  that  the  said  defendant,  before  and  on,  &c.  [datf  of 

act  cf  hankrupiey  or  about  it\  and  from  thence  continually, 

until  the  suing  out  the  commission  of  bankrupt  hereinafter 

roeiitioned,  was  a \state  what  trade  he  wa8\  dealer  and  Defendant  a 

diapman,  and  a  trader,  according  to  the  provisions  of  an  Act    ^  ^^* 
passed  in  the  sixth  year  of  the  reign  of  our  late  lord  King 
George  the  Fourth,  intituled,  "An  Act  to  amend  the  laws 
relating  to  bankrupts;"   and  during  all  that  time  did  use 

and  exereise  the  trade  of  a dealer  and  chapman,  and 

was  a  trader  according  to  the  provisions  of  the  said  Act, 
to  wit,   at,  &c.  {f>€nue)  aforesaid.      And  the  said  defendant, 

so  using  and  exercising  the  trade  of  a and  so  being 

such  dealer  and  chapman,  and  a  trader  as  aforesaid,  ac- 
cording to  the  provisions  of  the  said  Act,  afterwards,  to 
wi^  oo  the  day  and  year  last  aforesaid,  at,  &c.   {venue^ 
aferasaid,  became  and  was  indebted  to  one  A.  B.  \t1ie  pe-  Petitioning 
tmommtg  creditor]  a  subject  of  this  realm,  in  the  sum  of  ^^^itort  debt. 
£100  and  upwards,  of  lawful  money  of  Great  Britain,  for  a 
true  and  just  debt,  due  and  owing  from  the  said  defendant 
to  the  said  A.  B.  \the  petitioning  creditor I\ — And  the  said  Act  of  bank- 
defendant  being  so  indebted  as  aforesaid,  and  being  a  subject  ^^^  ^^* 
of  this  realm,  and  so  using  and  exercising  the  trade  and  busi- 
ness of  a and  so  being  such  dealer  and  chapman,  and 

a  trader,  according  to  the  provisions  of  the  said  Act, 
afterwards,  to  wit,  on  the  same  day  and  year  last  afore- 
saidy  at,  &c.  {venue)  aforesaid,  the  said  debt,  to  the  said 
A.  B.  being  then  and  there  due  and  unpaid  and  unsatisfied, 
became  and  was  a  bankrupt,  within  the  true  intent  and 
Twfunipg  of  the  said  Statute,  then  and  still  in  force  concern- 
ing baidonpts  made  and  provided ;  and  that  thereupon  the  commluion 
said  debt  to  the  said  A.  B.  still  continuing  then  and  there  >uned^ 
due  and  unpaid  and  unsatisfied,  afterwards,  to  wit,  on  the 
[7th]  day  of  [November,]  A.  D.  [1830],  at,  &c.  {venue)  afore- 
saidy  a  certain  commission  of  bankruptcy,  under  the  great 


*  As  to  this  allegaiioD,  see     does  not  seem  necessary. 
6  East,  413.— 4  East,  602. —         ^  Examine  with  the  commis- 
9  Eaat,  82.  —  Ante,  806.     It     sion. 
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bearing  date  at  Westminster,  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  same  day  and  year  last  aforesaid, 
grounded  upon  the  said  Statute,  upon  the  petition  of  the 
said  A.  B.  was  duly  awarded  and  issued  ^  against  the  said  de- 
fendant, directed  to  certain  commissioners  therein  named,  to 
wit,  [name  the  comnnssioners]  by  which  said  commission  omc 
lord  the.  king  did  name,  assign,  appoint,  constitute  and  or- 
dain them  the    said  ■ bis  special  commissioners, 

tliereby  giving  full  power  and  authority  to  the  said  , 
four  or  three  of  them,  to  proceed  according  to  tlie  said 
Statute,  and  take  such  order  and  direction  with  the  body  of 
the  said  defendant,  such  bankrupt,  as  also  with  all  his  lands, 
tenements,  and  hereditaments,  both  within  this  realm  and 
abroad,  as  well  copy  qr  customary-hold  as  freehold,  which 
he  had  in  his  own  right  before  he  became  bankrupt,  as  also 
with  all  such  interest  in  any  such  lands,  tenements,  and 
hereditaments,  as  the  said  defendant,  such  bankrupt,  might 
lawfully  depart  with,  all  his  money,  fees,  offices,  annuities^ 
goods,  chattels,  wares,  merchandises  and  debts,  wheresoever 
they  might  be  found  or  known,  and  to  make  sale  thereof, 
or  otherwise  order  the  same,  for  satisfaction  and  payment 
of  the  creditors  of  the  said  defendant,  such  bankrupt ;  and 
to  do  and  execute  all  and  every  thing  and  things  whatsoever, 
towards  and  for  all  other  intents  and  purposes,  according 
to  the  ordinance  and  provision  of  the  said  Statute,  thereby 
willing  and  commanding  the  said  commissioners,  four  or 
three  of  them,  to  proceed  to  the  execution  and  accomplish- 
ment of  that  his  commission,  according  to  the  true  intent 
and  meaning  of  the  said  Statute,  with  all  diligence  and 
effect,  as  in  and  by  the  said  commission,  relation  being  there- 
Defendant  foand  unto  bad  will  more  fully  appear* — By  virtue  of  which  said 
a  Dankrupt.  commissioiv  .and   by  force   of  the   said  Statute   concerning 

bankrupts,  the  said,  [name  the  commissioners  who  adjudged 
the  defendant  a  bankrupt^  the  major  part  of  the  said  com- 
missioners named  in  the  said  commission,  having  severally 
and  respectively  duly  taken  the  oath  prescribed  and  ap- 
pointed to  be  taken  by  commissioners  of  bankrupts,  accord- 
ing to  the  form  of  the  said  Statute,  and  having  tlien  and 
there  entered  and  kept  a  memorial  thereof,  signed  by  them 


*  See  1  Taunt.  71.  would   be  incorrect,  3  Camp, 

^  An  allegdUon  that  it  issued      68.  -  • 

out  of  the  Court  of  Chancery, 
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fut  of  die*  laid  commissioners,  authorized  by  the  said  BANaaurtcn 
commssdon,  afterwards,  and  after  the  expiration  of  six  ca- 
lendar months  from  the  last  examination  as  aforesaid  of 
the  said  defendant,  as  such  bankrupt  as  aforesaid,  to  wit» 
on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  afore- 
said, by  their  certain  certificate,  being  the  said  certifi- 
cate signed  by  the  said  three-fifths  *  of  the  said  creditors 
as  aforesaid,  in  writing  under  their  hands  and  seals,  did 
certify  to  the  then  Right  Honorable  the  [then]  Lord  High 
CbaDoellor  of  Great  Britain,  amongst  other  things,  that 
the  said  defendant,  upon  his  said  examination,  made  a 
full  disclosure  and  discovery  of  his  estate  and  effects, 
and  in  all  things  conformed  himself  to  the  said  Act,  and 
diat  there  did  not  appear  to  them  any  reason  to  doubt  the 
fidhiess  of  such  discovery,  and  also  that  the  creditors 
whose  names  or  marks  were  subscribed  to  that  certificate 
( being  the  certificate  signed  by  the  said  three-fifths  of  the 
said  creditors  as  aforesaid)  were  full  three-fifths  in  number 
and  value  of  the  creditors  of  the  said  defendant,  such 
bankrupt  as  aforesaid,  who  had  proved  their  debts  under  the 
said  commission  to  the  amount  of  £20  or  upwards,  and  that 
it  did  appear  to  them  the  said  last-mentioned  commissioners, 
^y  due  proof  by  aflSdavit  in  writing,  that  such  several  sub- 
scribing creditors,  or  some  person  by  them  respectively 
and  duly  authorized  thereunto,  and  before  them  the  said 
kst-mentioned  commissioners  signing  thereof,  did  sign  that 
certificate,  and  testify  their  consent  to  them  the  said  com- 
missioners signing  the  same,  and  to  the  said  defendant, 
such  bankrupt  as  aforesaid,  having  such  allowance  and  be- 
nefit aa  by  the  said  Act  were  allowed  to  bankrupts,  to  the  said 
defendant,  such  bankrupt  as  aforesaid,  so  being  discharged 
from  his  debts  in  pursuance  of  the  same  Act.  And  the  Alkiwaace  br 
said  defendant  m  fact  further  saith,  that  the  said  certificate  ^"^  Chwceiw. 
haTUig  been  do  signed  and  sealed  and  allowed  as  aforesaid, 
afterwards,  and  before  the  pleading  of  this  plea,  to  wit,  on 
die  [S9th]  day  of  [November,]  A.  D.  [1830]  aforesaid,  at, 
&c*  inemte)  aforesaid,  was  in  due  manner  laid  before  the 
[then]  Lord  High  Chancellor  of  Great  Britain,  for  the  allow- 
ing and  confirming  the  same ;  and  the  said  defendant  then 
and  diere  made  oath  in  writing  that  such  certificate  and  con- 
sent of  the  creditors  were  obtained  without  fraud ;   and 


*  According  to  the  facts. 
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Cause  of  action 
accrued  before 
baokmptcy. 


sodi  cmrtiBade  was  therrapon  Aeii  and  there  in  doe  Ann 
of  law  allowed  and  confimed  by  the  said  Lord  Ifigh  Chan- 
ceDor,  according  to  the  form  of  the  Statute  m  mch  case 
made  and  provided. — ^And  the  said  defendant  fiirdier  saidi, 
that  the  said  several  causes  of  action  in  the  said  declaration 
mentioned  accrued,  and  each  and  every  of  them  did  accrue 
to  the  said  plaintiff  before  the  said  defendant  so  became 
a  bankrupt  as  aforesaid,  to  wit,  at,  &c  (mw«^)  afixesaid ; 
and  this  the  said  defendant  is  ready  to  Terify,  wherefore 
he  prays  judgment  if  the  said  plaintiff  ought  yWrlAer  ^  to 
maintain  his  aforesaid  action  thereof  a^inst  the  said  de- 
fimdantj  ice. 


BankrnptcT, 
onder  6  Geo.  4. 
c.  16.  t.  52,  that 
before  tbe  iuaing 
c»f  the  commiiMoo 
plaintiff  had  ac- 
cepted an  accom- 
Modafion  bill 
drawn  by  defend* 
mnt,  and  that  af- 
terwards, and  be- 
fore dividend,  tbe 
bolder  had  proved 
nnder  defendant's 
commisMon,  and 
that  plaintiff  the 
acceptor,  after- 
war«ls  paid,  and 
oonid  have  be- 
DC-lit  of  proofs 


[First  pi  fa,  ffcneral  issue  ;  second  plea  j  bankn^iey  geue^ 
rally,  as  ante,  91 1 ;  and  i/ihrdpiea,  of  bankrupicy  specially, 
as  anie,  913,  io  the  end  of  the  allowance  of  the  eertt/kaie, 
and  then  proceed  as  follows  fl — And   the  sud  defendant 
farther  saith,  that  before  the  issuing  the  said  commission  of 
bankruptcy,  and  also  before  the  said  defendant  had  com- 
mitted any  act  of  bankruptcy,  the  said  plaintifis  had  become 
and  were  liable  for  certain  debts  of  the  said  defendant,  upon 
and  by  reason  of  the  said  several  bills  of  exchange  in  the 
said  first  count  mentioned,  and  which  said  several  bills  of 
exchange  had  been  and  were  before  then  respectively  drawn 
by  the  said  defendant,  and  accepted  by  the  said  plaintiff  for 
the  accommodation  of  the  said  defendant,  and  had  been  and 
were  before  then  respectively  n^otiated  by  tlie  said  defend- 
ant, and  at  the  time  of  the  issuing  of  the  said  commission  re- 
spectively were  and  remained  in  the  hands  of  divers  persons,  - 
being  respectively  creditors  of  the  said  defendant,   to  wit, 
at,  &c.  (venue)  aforesaid.      And  the  said  defendant  further 
saith,  that  afterwards,  and  before  any 'dividend  had  been 
made  under  the  said  commission,  to  wit,  on,  &c.  [day  of  proof 
of  debts  or  about  U\  at,  &c.  aforesaid^  the  said  several  debts 
had  been  and  were  respectively  proved,  under  the  said  com- 
mission, by  the  respective  holders  of  the  said  several  bills  of 
exchange,  being  creditors  of  the  said  defendant  as  aforesaid^ 
and  that  they  the  said  plaintiffs,  so  being  liable  as  aforesaid. 


*  This  is  necessary,  6T.  IL 
697. 

^  This  dafence  may  be  gi^'aa 
in  evidence  ander  the  f^eneral 
plea  of  baDkriiptcy,  ante,  911. 


5  B,  <Sr  A.  14.— 12  East.  6M; 
and  as  to  this  defeoce,  see  id. 
and  ca«es  there  eita<i,  d  Taunt. 
315.— 2  Moore,  325.-6  B.  9t 
A.  t(62i. 


itspeGtnrrijr,  among  the  pRK9e#d)ngs  )n  the  ftahl  coimnhsiony  tkiiiLtJsmtif. 
tAerwsrdd,  to  wit»  on  the  [lOtb]  day  of  [November,]  A.  D. 
[I8SO9]  a^9  ftc.  (venfie)  aforeaaid,  did,  in  due  form  of  law, 
find  that  the  said  defendant,  sinee  the  [Ist]  day  of  [Septem* 
ber»  189S,]  had  become  a  bankrupt,  within  the  true  intent 
and  meanti^  of  the  said  Statute,  and  before  the  date  and* 
andi^  forth  of  the  said  commission,  and  did  then  and  there 
adja^e  hpim  to  be  a  bankrupt  accordingly.  And  the  said  Notice  in  the 
ie£endxtxt  ftirther  saith,  that  afterwards,  to  wit,  on  the  said  ^^"^^^^ 
[lOCh]  day  of  November,  [1830],  aforesaid,  at,  &c.  (venue) 
afiireaaid,  the  said,  [name  the  comnUssionerSy]  the  major 
part  of  the  said  commissioners  authorized  by  the  said  com- 
BKSsion,  pursuant  to  the  directions  of  the  said  Act,  did 
eaoae  doe  notice  to  be  given  and  published  in  the  London 
Gasette^  of  such  commission  being  issued,  and  of  the  said 
defieodant  having  been  so  adjudged  to  be  such  bankrupt  as 
afiaresaid,  of  the  times  arid  place  of  three  several  meetings 
of  tlie  said  oommtssioners,  by  the  cottmiisdon  authorized, 
wiliiin  ibrty^two  days  next  after  sttch  notiice,  (the  last  of 
whscii  meetings  was  appointed  to  be  held  on  the  forty-second 
dayX  Uywit,  on  the  days  and  times  and  at  the  place  therein 
mentioned,  that  is  to  say,  on  the day  of then  in- 
stant, on  the day  of then  next,  at  — —  of  the 

clock  in  the  afternoon  on  each  of  the  said  days,  and  on  the 

day  of  — — ^  then  next,  at  o'clock  in  the  -— — 

noon,  at  [the  Court  of  the  Commissioners  of  Bankrupt, 
in  Basinghall  Street,  in  the  City  of  London,]  at  which  three 
nieetingd  the  said  defendant,  the  bankrupt,  was  thereby 
required  to  surrender  himself  to  the  said  commissioners 
named  in  the  said  ciimmission,  or  the  major  part  of  thenv,  . 
and  to  make  a  full  discovery  linA  disclosure  of  his  estate  and 
effects;  and  at  the  last  meeting  the  said  defendant,  the 
bankrupt,  was  required  to  finish  his  examination.  And  the 
said  defendant  further  saith,  that  (he  several  meetings  were 
duly  appointed  fbr  his  surrendering  himself,  and  making  a 
foil  diaelosure  and  discovery  of  his  estate  and  effects,  and 
finhhtng  his  examination  under  the  said  commission,  accord- 
ing to  the  form  of  the  said  Statute  in  that  case  made  and 
provided. — And  that  the  said  defendant  duly  surrendered  Defendant'* 
himself  to  the  major  part  of  the  said  commissioners,  in  and  •"**«'^nder. 
by  liter  said  commission  named  and  authorized,  and  duly 
fiigoed  and  subscribed  such  surrender,,  and  submitte4  himself 
to  be  ^oro  time  to  time  examined,  touching  the  disclosure 
and  discovery  of  his  cstsite  and  effects,  and  at  the  last  of 
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Defendant 
finishes  his 
enmination. 


Defeodant's 
conformity. 


Defendant's 
certificate. 


Approbation  of 
certificate  by  the 
copninisalooen. 


— ,  A.D. 

,  until  which  day  the  last  of  the  said  meetings  had  been 

duly  adjourned,  at,  &c.  (venue)  aforesaid,  finished  his  exami- 
nation upon  oath,  before  the  said  [name  the  nay  or  part  of 
the  commUsioners]  the  major  part  of  the  said  commissionersy 
[if  another  commissioner  be  then  present  who  has  not  before 
been  stated  to  have  taken  the  oath,  %c.  insert  the  following 
averment: — the  said  G.  H.  having  then  duly  taken  the  oath 
prescribed  and  appointed  to  be  taken  by  commissioners  of 
bankrupts,  according  to  the  form  of  the  said  Statute,  and 
having  also  entered  and  kept  a  memorial  signed  by  him.] 
And  the  said  defendant,  upon  such  his  examination,  then 
and  there,  made  a  full  disclosure  and  discovery  of  his  estate 
and  cflTects. — And  tlie  said  defendant  further  saith,  that  he 
hath  always,  from  the  time  of  the  issuing  forth  the  said 
commission,  hitherto,  to  wit,  at,  &c.  {venue)  aforesaid,  in 
all  things  conformed  himself  to  the  said  Statute  concerning 
bankrupts. — And  the  said  defondant  further  saith,  that  he 
the  said  defenvlaiit  having  so  duly  surrendered,  and  in  all 
things  conformed  himself  to  the  said  Statute  at  the  time  of 
the  issuing  of  the  said  commission  in  force  concerning  bank- 
rupts, afterwards,  to   wit,  on  the  day  of A.  D. 

,  and  on  divers  other  days  and  times  afterwards,  and 

before  the day  of {the  day  of  allowance)  at,  &c. 

(venue)  aforesaid,  three-fifths'  in  number  and  value  of  the 
creditors  of  the  said  defendant,  so  being  such  bankrupt  as 
aforesaid,  who  were  creditors  for  not  less  than  [£20,]  and 
who  had  duly  proved  their  debts  under  the  said  commission, 
signed  a  certificate  of  the  conformity  of  the  said  defendant, 
such  bankrupt  as  aforesaid,  with  the  said  Statute,  at  the 
time  of  the  i;^suing  of  the  said  commission  in  force  concern- 
ing bankrupts,  and  such  three-fifths '  of  the  said  creditors 
then  and  there  thereby  testified  their  consent  that  the  major 
part  of  the  said  commissioners  by  the  said  commission  autho- 
rized, might  sign  and  seal  the  said  certificate  as  hereafter 
mentioned,  and  that  the  said  defendant,  such  bankrupt 
as  aforesaid,  should  have  such  allowance  and  benefit  as 
are  given  to  bankrupts  by  the  said  Statute,  and  should 
be  discharged  from  his  debts  in  pursuance  of  the  same 
Act. — And  the  said  defendant  further  saith,  that  the  said 
[the  major  part    of  the  commissioners y"]  being  the  major 


'  Let  this  agree  with  the  fact,  see  the  statute* 
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^er  the  issuing  of  the  said  commission^  and  after  the  said  hankruptcy. 
debts  had  been  respectively  proved  as  aforesaid,  to  wit,  on, 
&c  at,  &c«  paid  the  said  several  debts,  for  which  they  were 
so  liable  as  aforesaid,  to  the  respective  holders  of  the  said 
several  bills  of  exchange,  so  being  creditors  of  the  said  de- 
fendant as  aforesaid.  And  the  said  defendant  further  saith, 
chat  the  said  creditors  who  had  not  proved  their  debts  under 
the  said  commission,  could  and  yet  may  receive,  under  the 
said  commission,  a  dividend,  equally  in  proportion  to  their 
respective  debts,  without  disturbing  any  dividends  already 
made  under  the  same  commission,  to  wit,  at,  &c.  aforesaid ; 
and  this,  &e. — [Conclude  ttiih  a  verificaihn,  as  ante,  907, 
sixth  Jbrm.} 

[^First  plea,  general  issue,  ante,  908;   second  plea,  of  Bankfnpicy 
bamirupicygeneraUy,  911;  third  plea,  as  follows :]— And  ^^^s^ t^^'tti^t 
for  a  further  plea  in  this  behalf,  as  to  the  sum  of  £ — ,  plaintiff  proved 

ii»>.^i  -1  1  /»  •ai_  "ji       i''*^  same  debt 

parcel  of  the  said  several  sums  of  money  m  the  said  de-  under  •  eomma- 
claration  mentioned,  the  said  defendant,  by  like  leave,  &c.  '•**"  ^  **•?''• 
actio  nan,  &c.  {as  ante,  906),  because  he  saith,  that  after  defendant,  and 
the  making  of  the  said  several  promises  and  undertakings  {o^^meliTtinder 
in  the  said  declaration  mentioned,  as  to  the  said  sum  of  ;f — ,  the  comniiuion  •• 
parcel,  &c  and  before  the  exhibiting  of  the  bill  aforesaid, 
to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  defendant  then 
and  there  being  a  (warehouseman)  dealer  and  chapman,  and 
being  then  and  there  indebted  to  one  J.  S.  and  divers  other 
persons,  in  divers  large  sums  of  money,  became  and  was  a 
bankrupt  within  the  true  intent  and  meaning  of  the  Statute 
in  force  concerning  bankrupts ;  and  thereupon  afterwards, 
to  wit,  on,  &c.  at,  &c.  aforesaid,  a  certain  commission  of 
bankruptcy,  under  the  great  seal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  bearing  date  at  Westmin- 
ster the  aame  day  and  year  last  aforesaid,  and  grounded 


*  This  plea  was  framed  by 
a  very  emiuent  Pleader  al  the 
far.  Sed  qmere,  if  it  may  not 
ha  advisable  to  set  forth  the 
tradiog  petitioning  creditor's 
diA»l,  and  the  comtnii»siun,  ^c. 
mors  folly,  ss  in  the  precedent, 
antSj  9i;^»  S«e  form  6  B».tV  A. 
95.  It  should  seem  tbat  this 
defeace  .may  iia-gireii  in  evi- 
dence under  the  general  plea, 
ante.  Oil*  .And  as  to  thisde*- 


fence,  seel  Bar.&  Aid.  121. — 
1  Rose  B.C.  im.— G  Taunt.  540. 
S  JJ,  &  A.  10 1 .  Quaere,  if  it  can 
be  pleaded,  for  nemble  the  mere 
proof  of  the  debt  under  the 
commission  does  not  di'stroy  ihe 
creditor's  right  of  action  ;  and 
•  if  he  afterwards  proceed  at 
law,tbe  bankrupt  should  eitbcr 
jippIy.lQ.thf.Cbancellor  to  ex- 
punge the  debt,  or  to  the  coart 
to  stay  proceediugs.* 


eg 


918  TLtAS    IN    I'AK. 

BANKRUPTCY,     iipoii  tlic  saiil  stututc,  iipoii  tlic   petition  of  the  said  J.  S. 

was  duly  awarded  and    issued   against  the   said  defendant, 
directed   to  certain  commissioners  therein   named,  to  wit, 
G.  W.  &c.  thereby  giving    full    power    and  authority  to 
the  said  commissioners,    any  four  or  three    of   them,    to 
execute  the  said  commission,  as  in  and  by  the  said  commis- 
sion, relation  being  the-eunto  had,  will  more  fully  appear; 
by  virtue  of  which  said  commission,  and  by  force  of  the  said 
Statute  concerning  bankrupts,  the  said  G.W.  &c.  being  the 
major  part  of  the  commissioners  named  in  the  said  commis- 
sion, afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did,  in 
due  form  of  law,  find  that  the  said  defendant  had  become 
a  bankrupt  within  the  true  intent  and  meaning  of  the  Sta- 
tute  in   force  concerning  bankrupts,  before  the   date  and 
issuing  forth  of  the  said  commission,  and  did  then  and  there 
declare   and   adjudge  him  to  be   a  bankrupt  accordingly. 
And  the  said  defendant  further  saith,  that  afterwards,  and 
before  the  exhibiting  of  the  bill  aforesaid,  to  wit,  on,  &c. 
at,  &c.  aforesaid,  the  said  plaintiff  then  and  there  being  a 
creditor  of  the  said  defendant  for  the  said  sum  of  £ —  par- 
cel, &c.  under  and  by  virtue  of  the  said  several  promises  and 
undertakings,  in  the  said  declaration  mentioned,  proved  the 
said  sum  of  £ —  parcel,  &c.  under  the  said  commission,  as 
for  a  debt  due  from  the  said  defendant  to  the  said  plaintiff, 
and  did  thereby  then  and  there  make  his  election  to  take  the 
benefit  of  the  said  commission,  with  respect  to  the  said  debt 
so  proved  by  the  said  plaintiff  as  aforesaid,  and  this  he  the 
said  defendant  is  ready  to  verify  ;  wherever  he  prays  judg- 
ment if  the  aaid  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof,  against  him,  &c. 

Plftintiif 't  bank-        \F%r8i  plea^  general  issuer  as  ante^  908 ;  second  plea,  actio 
tbc  suit**!"  *"*     non  ulterius,  ^c.  as  ante,  907.] — Because  he  says,  that  the 

said  plaintiff,  before  and  on  the day  of [same  a*  spe- 

'  cial  plea  of  bankruptcy  of  the  defendant,  from  the  statement 
of  his  trading,  ante,  913,  to  the  finding  and  adjudging  the 
plaintiff  to  be  a  bankrupt,  as  ante,  914,  and  then  proceed  as 

*  Though  the  bankruptcy  of  specially.    See  form  7  Wentw. 

the  plaintiff  maybe  given   in  414. — 15  East,    623;    and    it 

evidence   io  assumpsit,  under  must  be  so,  it  should  seem,  if 

the  general  issue,  7  T.  R.  396.  the  bankruptcy  took  place  after 


Bui.  Ni.  Pri.  153. — 3  Campb.  the  cooimencement  of  the  suit* 
236. — 15  East,  622,. yet  it  is  All  the  proceedings  should  be 
frequently  advisable  to  plead  it     set  forth,  as  ante,  913. 
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foUomsi] — And  the  said  defendant  further  says^  that  after-     bahkbuptcv, 
wards,  and  before  the  exhibiting  the  bill  of  the  said  plain- 
tiff) to  wit,  on  the day  of ,  in  the  year  aforesaid, 

the  said  plaintiff  remaining  and  continuing  a  bankrupt,  the 
said  R.  J.C.,  W.  P.  G,,  and  W.  C.  three  of  the  said  commis- 
sioners named  in  the  said  commission,  by  certain  indentures 
then  and  there  made  between  the  said  R.  J,  C,  W.  P.  G., 

and  W.  C.  of  the  one  part,  and  G.  M.  of ,  in  the  county 

of ,  (gardener),   and  P.  E.  of  street,  (wine  and 

brandy-merchant),  of  the  other  part,  then  and  there  being 
creditors  of  the  said  plaintiff,  and  sealed  with  the  respective 
seals  of  the  said  R.  J.  C,  W.  P.  G.,  and  W.  C.  bargained, 
sold,  assigned,  and  transferred  to  the  said  G.  M.  and  P.  £. 
amongst  other  things,  the  said  sum  of  money  and  cause  of 
action  in  the  said  declaration  mentioned,  upon  trust,  never- 
theless, to  and  for  the  use  and  benefit  of  the  said  G.  M.  and 
the  said  P.  E.  and  all  other  the  creditors  of  the  said  plain- 
tiff who  then  had  demanded,  or  who  afterwai*ds  should  in 
due  time  come  in  and  demand  relief  by  virtue  of  the  said 
commission,  and  should  contribute  towards  the  expence  of 
the  same,  according  to  the  limitations  of  the  aforesaid  Sta- 
tute. By  virtue  of  which  premises,  and  by  force  of  the 
Statute  in  that  case  made  and  provided,  the  said  G.  M.  and 
P.  E.  then  and  there  became  and  were  entitled  to  the  said 
debts,  sums  of  money,  and  causes  of  action,  in  the  said  de- 
claration mentioned.  And  this  he  is  ready  to  verify,  where* 
fore  he  prays  judgment  if  the  said  plaintiff  ought  yvr^A^r 
to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c. 


INSOLVENCY. 


[I^rsipleOf  non  assumpsit,  as  ante,  908  ;  second  plea,  actio  Insolvent  Deb- 
non,  as  ante,  906,  MtrJ/orw.]— Because  he  saith,  that  here-  «?  57^ • ''  ^  ^'  *' 


*  See  other  forms  of  pleas 
ofinsolvent  acts,  3TaoDt.  237. 
3  Weotw.  Index,  xix.  Id.  lt>B. 
^Villes.  199.— Morg.  *241,  244, 
246.— Lil.  Ent.  108.— Lev.Ent. 
65. — See  a  plea  of  defendant's 
discharge  as  an  insolvent  in 
Newfoundland,  under  49  G.  3, 
c27, 8.  8.— 3  J.  B.  Moore,  623. 
IB.  Sc  B.  13,  294.— 3 J.  B. 
Moore,  244.— The  7th  Geo.  4, 
c.  67,  s.  61,  gives  a  general 
form  of  p!eA.    The  plea  must 


shew  in  what  inaDner  the  de- 
fendant was  discharged,  unless 
the  act  under  which  he  was 
discharged  gives  a  general 
form,  8  East,  48.— Willes,  199. 
It  must,  it  seems,  be  so  plead- 
ed specially,  if  tbe  discbarge 
was  after  issue  joined ,  and  see  a 
form  setting  forth  the  proceed- 
ings specially,  post,  1244,  see 
8  Price,  607.— If  the  discharge 
was  after  action  bat  before 
issue  joined,    then  it  may,  it 


920 


FLEAS  IN    BAR. 


INBOLTIIICT, 


tQfore»  to  wit,  on  &c.  (claie  of  order)  to  wit,  at,  &c.  {venue) 
by  a  certain  ord^  made  by  the  court  for  relief  of  insolvent 
debtors  in  England,  held  at  {the  place  where  court  field)  he 
the  said  defendant  then  being  an  insolvent  debtor  in  custody, 
and  a  prisoner  in  the  [King's  Bench  prison,  or  Fleet  prison, 
or  gaol  of  £.,  according  to  the  /act,"]  was  duly  discharged 
according  to  a  certain  act  of  parliament,  made  and  passed  in 
the  7th  year  of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  entitled,  ''An  act  to  amend  and  consolidate  the 
''  laws  for  the  relief  of  insolvent  debtors  in  England,*'  [or,  i/ 
tlie  discharge  was  under  any  other  act,  state  it  accordingly]  of 
and  from  the  said  several  supposed  promises  and  undertak- 
ings, and  causes  of  action  (if  any)  and  each  and  every  of 
them,  in  the  said  declaration  mentioned ;  and  that  the  said 
order  and  discharge  still  remains  in  full  force,  and  this,  &c. 
[Conclude  with  a  verificatiout  as  antCt  907,  sixth  form^ 

[First  plea,  general  issue;  second  plea,  actio  non,  €u  ante, 
906,   third  formJ] — Because  he   saith^  that  after  the  said 
torsAct,7Geo.4.  causes  of  action  in  the  said  declaration  mentioned  accrued. 

and  also  before  the  making  of  the  said  promissory  note  in  the 
said  declaration  mentioned,  and  the  delivery  of  the  same  to 
the  said  plaintiff,  and  before  the  exhibiting  of  the  bill  of 
the  said  plaintiff  against  the  said  defendant,  (or  commence- 
ment of  this  suit)  he  the  said  plaintiff  was  actually  a  prisoner 
in  the  custody  of  [the  marshal  of  the  Marshalsea  of  our  lord 
the  now  king,  according  to  the  fact  i\  at  the  suit  of  one  E.  F. 
and  others  his  creditors,  within  the  meaning  of  a  certain  act 
made  at  the  parliament  of  our  lord  the  late  King  George  the 
Fourth,  holden  at  Westminster,  in  the  county  of  Middlesex, 
in  the  7th  year  of  his  reign,  intituled,  ''  An  act  to  amend 
"  and  consolidate  the  laws  for  the  relief  of  insolvent  debtors 
''  in  England,'*  and  that  afterwards,  to  wit,  at  the  [general 


[  921  ] 

Pltintiff'8  dis- 
cbarge under  an 
Insolvent  Deb- 


seems  be  pleaded  generally  in 
further  bar  of  the  action,  npon 
the  same  principles  that  a  plea 
of  bankrnptcy  is  so  pleadable, 
see  ante,  911. — See  8  Price, 
607. — If  the  plafntiflT  agrees  to 
abandon  his  debt  and  requests 
defendant  not  to  insert  it  in  his 
schedule,  defendant  may  give 
il  in  evidence  under  the  general 
issue,  and  need  not  plead  it 
specially,  3  J.  B.  Moore,  234. 
See  form  of  replication  to  the 
above  plea,  post,  1149;  see  also 


as  to  replication,  3  Taunt.  237. 
^  (t  should  seem  that  the  dis- 
charge of  the  plaintiff,  under  an 
insolvent  act,  may  be  given  in 
evidence  under  the  general 
issue,  3  Campb.  23(1.-7  T.  R. 
396.  Bui.  Ni.  Pri.  153.— 
16  Bast,  622.  If,  however, 
the  discharge  was  after  action 
brought,  it  should  be  pleaded 
specially,  setting  forth  the  pro- 
ceedings. See  the  form,  post» 
1244. 
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quarter  sessions  of  the  peace  of  our  lord  the  king,]  holden  at  issolveiict. 
[the  sessions-house  in  Horsemonger-kme,  in  the  parish  of 
St.  Mar;,  Newington,  in  and  for  the  said  county  of  Surreyt 
according  to  the  fQcti\  the  said  plaintiff  did  subscribe  his 
petition  and  appUed  to  be  discharged  and  exonerated  under 
the  said  Statute  as  an  insolvent  debtor  within  the  meaning 
of  that  act ;  and  the  said  justices  did,  at  such  session^  ad- 
judge the  sud  plaintiff  to  be  entitled  to  the  benefit  of  the 
said  act,  and  did  order  the  said  [marshal  of  the  Marshalsea 
of  our  said  lord  the  king,]  to  set  at  liberty  the  said  plaintiff; 
and  the  said  defendant  further  says,  that  by  force  of  the 
said  Statute,  all  the  estate,  right,  title,  interest,  and  trust  of 
the  said  plaintiff,  of,  in,  and  unto  the  said  supposed  debts 
and  causes  of  action  in  the  said  declaration  mentioned,  and 
all  the  real,  as  well  freehold  and  copyhold  as  customary,  and 
all  the  personal  estate,  debts,  and  effects  of  the  said  plain* 
tiff,  were  immediately  after  such  adjudication  thereby  vested 
iD  G.  H.  esq.  then  being  clerk  of  the  peace  of  and  for  the 
county  of  [Surrey,]  where  the  said  plaintiff  was  discharged, 
upon  the  trusts  and  for  the  purposes  in  the  said  act  men- 
tioned, to  wit,  at,  &c.  {venue)  aforesaid;  and  this,  &c.— 
[Conclude  with  a  verification,  as  ante^  907,  sixth  form.] 


In  the  King's  Bench  (C.  P.  or  Exchequer.) 

•  Term,  I  Will.  4. 


CD, 

ats 

A 


ts.   \ 
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And  the  defendant  by  E.  F.  his  attorney,  comes   Non-assompiit, 
and  defends  the  wrong  and  injury,  when,  &c.  and  as  to  sum  tendered  K 


»  This  may  be  the  Term  of 
which  the  plea  is  pleaded, 
though  snbseqaeat  to  the  de- 
cUration,  1  Barr.  59. — 1  Hen. 
Bla.  869.  Dyer,  300.  See 
also  2  Saand.2.  note  2.  How- 
ever, in  Tidd,  9th  edit.  463,  it 
is  laid  dowD,  that  to  avoid  the 
incoosistency  in  the  statement 
of  au  imparlance  (by  which  it 
would  appear  that  the  defend- 
ant was  not  at  all  times  ne- 
cessary to  pay)  and  then 
pleading  a  tender,  that  though 
the  plea  of  tender  may  be 
pleaded  after  a  general  im- 
parlance, yet  it  should  be  en- 
tiiled  of  the  same  Term  as  the 
declaration. 


*»  See  forms,  PI.  A.  225, 269, 
448.  452.  A  defendant  can- 
not plead  non-assumpsit  to  the 
whole,  and  a  tender  as  to  part, 
but  must  qualify  the  general 
issue,  and  his  other  pleas 
as  above,  admitting  the  lia- 
bility as  to  the  sum  tendered, 
4T.R.  194.'  See  observation 
in  1  Campb.  184,  in  note.  No 
other  plea  can  be  pleaded  to 
the  sum  alleg:ed  to  have  been 
tendered,  3Wils.  145.  2  Bla. 
Rep.  723.  A  tender  always 
admits  the  cause  of  action,  as 
stated  in  the  declaration ;  it 
only  goes  in  bar  of  damages, 
per  Burrough,  J.  in  7  Taunt. 
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all  the  said  several  supposed  promises  and  undertakings  in  the 
said  declaration  mentioned,  except  as  to  the  sum  of  £ — % 
parcel  of  the  said  several  sums  of  money,  in  the  said  decla- 
ration mentioned,  [or,  if  some  of  the  counts  are  denied  alto- 
gether^ or  a  tender  cannot  be  pleaded  tfiereto,  say,  "  in  the 
said  third,  fourth,  and  last  counts  mentioned,"]  says  that  he 
did  not  undertake  or  promise  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained  against  him,  and  of 
this  he  puts  himself  upon  the  country,  &c.  And  as  to  the 
said  sum  of  £ —  parcel  of  the  said  several  sums  of  money  in 
the  said  declaration,  [or,  in  the  said  third,  fourth,  and  last 
counts,  according  to  the  counts  pleaded  to"]  mentioned,  the 
said  defendant  says,  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him, 
to  recover  any  more  or  greater  damages  than  the  said  sum 
of  £ —  parcel,  &c.  ^  in  this  behalf,  because  he  says,  that 
after  the  making  of  the  said  several  supposed  promises 
and  undertakings   in  the  said  declaration  mentioned,   [or^ 

"in  the  said counts  mentioned,"]  as  to  the  said  sura 

of  £ —  parcel,  &c.  and  before  the  exhibiting  of  the  bill  *  of 
the  said  plaintiff  against  the  said  defendant  in  this  behalf, 
[or,  if  in  C.  P.  or  by  original,  "  and  before  the  commence- 
ment of  this  suit,"]  to  wit,  on,  &c.  ^  at,  &c.  aforesaid,  he 
the  said  defendant  was  ready  and  willing,  and  then  and  there 
tendered  and  offered ""  to  pay  to  the  said  plaintiff  the  said  sum 
of  £ —  parcel,  &c.  to  receive  which  of  the  said  defendant  he 
the  said  plaintiff  then  and  there  wholly  refused ;  and  the 
said  defendant  in  fact  further  saith,  that  he  the  said  defendant 


487,  and  see  3  Tannt.  95— 
Tidd's  Prac.  676.  .  As  to  what 
is  a  sufficient  tender,  see  3  Chit. 
Com.  Law,  136.  Chit.  jan. 
Contr.  302  to  310.  3  C.  &  P. 
453.  3BiDgh.  304,  2C.&P. 
77,  50.  As  to  costs  on  this 
plea,  see  Tidd's  Prac.  9th  edit. 

971. 

*  The  sum  tendered,  see 
ante,  921,  n.  **.  Proof  of  the 
tender  ofalargersam,  supports 
the  allegation  of  the  tender  of 
a  less  sum.  R.  Walker  Ford's 
MSS.  404.— 3  Star.  Evi.  1559. 

*»The  '•cfec."  is  sufficient 
after  the  exception  is  once 
fully  stated. 

"^  In  K,  B.  it  is  advisable 
to  say,  "  before  the  exhibiting 


of  the  bill,'*  rather  than  "  the 
commencement  of  the  suit/*  in 
order  to  compel  the  plain* 
tifi*  in  some  cases  to  reply  a 
latitat,  iVViis.  141.  See  Sell. 
Prac.  1st.  edit.  vol.  ii.  Appen- 
dix, G.  as  to  the  term  *'  ante 
exhibitii/nem  bilia.*' 

^  The  precise  day  of  the 
tender  is  not  in  general  ma- 
terial, but  if  the  tender  were 
after  the  first  day  of  the  Term, 
and  the  declaration  intituled 
generally,  the  defendant  should 
compel  the  plaiutifl*  to  entitle 
it  specially,  see  Tidd*s  Prac. 
9th  edit.  463,  or  plead  more 
specially. 

'  This  is  necessary,  2  Wils* 
74.-.10  East,  101. 
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always'  from  the  time  of  the  making  of  the  said  several  pro^     tbiidbb,  arc 
mises  and  undertakings  in  the  said  declaration  mentioned^ 

[or,  ''in  the  said counts  mentioned/*]  as  to  the  said  sum 

of  £ —  parcel,  &c.  hitherto,  at,  &c.  aforesaid,  been  ready  to 
pay,  and  still  is  there  ready  to  pay  to  the  said  plaintiff  the 
said  sum  of  £ —  parcel,  &c.  (and  he  now  brings  the  same 
into  court  here  ready  to  be  paid  to  the  said  plaintiff  if  he  will 
accept  the  same,)  [or,  if  the  money  has  been  already  paid 
i»to  court,  instead  of  the  words  between  brackets,  the  form 
should  be  thus,  "  and  the  said  defendant  avers  that  he  the 
said  defendant  hath  paid  the  said  sum  of  £ —  into  the  court 
of  our  said  lord  the  king  before  the  king  himself,  in  this 
action  so  depending  as  aforesaid,  ready  to  be  paid  to  the 
said  plaintiff,  if  he  will  accept  the  same]  and  this  he  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  against  him  to  recover  any  more  or  greater  damages 
than  the  said  sum  of  £ —  parcel,  &c.  in  this  behalf,  &c.  ^ 
And  for  a  further  plea  in  this  behalf,  as  to  all  the  said  Pic*  of  tet-^  to 
several  supposed  promises  and  undertakings  in  the  said  de-  dere?"  "*^  *"*" 
claration  mentioned,  [or,  *'  in  the  said counts  men- 
tioned,"] except  as  to  the  said  sum  of  £ —  parcel,  &c.  the 
said  defendant  by  leave  of  the  court  here  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  such  made  and  provided,  says,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  the  said  plaintiff,  before 
and  at  the  time  of  exhibiting  the  bill  of  the  said  plaintiff 
against  the  said  defendant  in  this  behalf  [or,  if  in  C.  P.  or 
by  original,  *^  before  and  at  the  time  of  the  commencement 
of  this  suit,*^  to  wit,  at,  &c.  {venue)  aforesaid,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  indebted  to  the  said 
defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of  £ — 
of  lawful  money  of  Great  Britain,  for,  &c,  [/tere  state  t/ie 


*  This  is  necessary,  I  Saand. 
33.  note  2. — 1  Ld.  Raym.  254. 
8  East,  108. 

**  As  to  the  conclasion,  see 
2  Salk.  622.— 1  Lord  Raym. 
254.  S.  C— Willes,  13. 

'  See  form,  2  Rich.  C.  P. 
25,  26,  20.  A  plea  of  set-off 
is  here  given,  because  it  is  fre- 
qoeotly  pleaded  with  the  plea 
of  tender,  in  which    case  it 


▼aries,  in  point  of  form  in  some 
trifling  respects,  from  the 
nsnal  plea  of  set-off.  A  notice 
of  set>off  cannot  be  g^iiren  with 
a  plea  of  tender.  The  set-off 
must  be  pleaded  in  that  or  any 
other  case  where  another  plea 
IS  pleaded  besides  the  general 
issue,  see  Ry.  St  Mo.  C.  N.  P. 
413.     tied  vide  6  Esp.  50. 
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faction by  deli- 
▼ery  of  a.  pipe 
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subfeet-maiter  of  the  set-off  as  post,  934,  938,  9,  and  then 
proceed  as  foUows:']  which  said  sum  of  money  so  due  and 
owing  from  the  said  plaintiff  to  the  said  defendant  exceeds 
the  damages  sustained  by  the  said  phiintiff  by  reason  of  the 
non-performance  by  the  said  defendant  of  the  said  several 
supposed  promises  and  undertakings  in  the  said  declaratioa 
mentioned,  [or,  **  in  the  said counts  mentioned/']  ex- 
cept as  to  the  said  sum  of  £ —  parcel,  &c.  and  out  of  which 
said  sum  of  money  so  due  and  owing  from  the  said  plaintiff* 
to  the  said  defendant,  he  the  said  defendant  is  ready  and 
willing,  and  hereby  offers  to  set-off  and  allow  to  the  said 
plaintiff  the  full  amount  of  the  said  damages,  except  as 
aforesaid,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  [if  money  has  been  paid  into  court,  state 
averment  to  that  effect,  as  ante,  923].  And  this  he  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  agidnst  him,  except  as  to  the  said  sum  of  £ — 
parcel,  &c. 

[Actio  non,  as  ante,  906,  first  form,  to  the  asterisk^ — 
Because  he  says,  that  after  the  making  of  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned, 
and  before  the  exhibiting  of  the  bill  of  tlie  said  plaintiff 
against  him  the  said  defendant  in  this  behalf  [or,  if  by  origi- 
nal, or  in  C  P.  '^  before  the  commencement  of  this  suit,"]  to 
wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  he  the  said  defendant 
delivered  to  the  said  plaintiff  [one  pipe  of  wine,]  of  great  value, 
to  wit,  of  the  value  of  [«€100^]  in  full  satisfaction  and  dis- 
charge of  the  said  several  promises  and  undertakings,  and 
of  all  the  said  sums  of  money  in  the  said  declaration  men- 
tioned, and  which  said  [pipe  of  wine]  he  the  said  plaintiff 
then  and  there  accepted  and  received '  of  and  from  the  said 


«  See  forms,  Morg.  232. 
PI.  A.  245.— Lil.  £Dt.  105, 
120,  498.  As  to  accord  and 
satisfaction  in  genera^  see 
Bac.  Ab.  tit  Accord  and  Satis- 
faction. Com .  Dig.  ti  t.  Accord* 
Accord  and  satisfaction  may  be 
given  in  evidence  antler  the  ge- 
neral issue.  1  Ld.  Raym.  566. 
12  Mod.  376,  S.C— 4  £sp.  181. 
According  to  1  B.  &  C.286.— 
2  D.  &  R.  661,  S.  C.—Accord 
and    satisfaction    cannot    be 


pleaded  as  a  sham  plea,  bnl 
according  to  other  cases  in 
3  D.  &  R.  231,  1  B.  &  Ores. 
81,  S.C.  1  M.  &P.  338,  it 
may. 

^  Quaere  if  not  better  that 
the  statement  as  to  the  valoe 
be  omitted;  see  form  in  Ste- 
phen on  Pleading,  235,  where 
it  is  omitted. 

^This  is  a  material  allega- 
tion, 3  East,  256.^1  Stra.  573. 
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defendant  in  fiiH  aatkfiBurtkm  and  discharge  of  the  said  seve*     accoro  ahd 
nl  promiaes  and  undertakings,  and  of  all  the  sums  of  money    '^''>*'^^'^'- 
in  the    said  declaration    mentioned  ^      And  this,   &c. — 
[Conelmde  mik  a  verification^  as  (ode,  907,  sixth  formJ] 

[Actio  non^  as  anie,  906,  first  farm,  to  the  asterist.] —  The  like  of  a 

Because  he  says,  that  after  the  making  of  the  said  several  gatisfMtlon. 

promises  and  undertakings  in  the  said  declaration  mentioned, 

and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff, 

against  him  the  said  defendant  in  this  behalf,  [or,  f/*  by  ori-' 

ginal,  or  in  €•  P.  **  before  the  commencement  of  this  suit,"]  . 

to  wit,  on,  &C.  {date  of  bond)  at,  &c.  {penue)  aforesaid,  he 

the  said  defendant  made  and  sealed,  and  as  his  act  and  deed 

delivered   to  the  said  plaintiff,    his   the   said   defendant's^ 

cert^n  writing  obligatory,  in  the  penal  sum  of  [«flO0O,]  of 

lawful  money  of  Great  Britain,  conditioned  for  the  payment 

of  [.^dOO,]  of  like  lawful  money,  and  interest  for  the  same, 

by  the  said  defendant,  to  the  said  plaintiff,  at  a  certain  time 

therein  mentioned,  and  now  elapsed,  and  which  said  writing 

obligatory  the  said  defendant  then  and  there  delivered  to  the 

said  plaintiff;  and  the  said  plaintiff  then  and  there  accepted 

and  received  the  same  of  and  from  the  said  defendant,  in  full 

satisfiustion  and  discharge  of  the  said  several  promises  and 

undertakings  in  the  said  declaration  mentioned,  and  of  all 

damages  and  sums  of  money  thereupon  due  and  owing,  or 

accrued  ^    And  this,  &c. — [Conclude  with  a  verification,  as 

ante,  907,  sixth  form.] 

[936] 

[First  plea,  non-assumpsit,  as  ante,  908 ;  second  plea,  as  ^^V^?\}  ttited, 
follows^ — And  for  a  further  plea  in  this  behalf,  as  to  the  accepuinceofde- 

"  »ory  note  «. 

*  If  there  be  several  counts  S,  C.  and  see  form  in  trespass, 

in  the  declaration ,  and  the  plea ,  post,  1 062. 

professing  to  answer  the  whole,  ^  See  supra,  note  *• 

states  that  the  goods,  &c.  were  ^  See  form,  Lil.  £nt.  121* 

delirered  and  accepted  in  sa-  This  plea  is  sustainable,  5  T.R. 

tisfactioo    ''of  the  cause    of  613. — 10 Mod. 37.  iicc.lKen. 

action"  it  would  be  bad,  2  Chit.  Rep.  250,  391.  — 1  Burr.  9, 

Rep.  303.     If  a  writ  was  sued  S.  C.  coalni,  but  in  that  case 

oat,  and  the  accord  and  satis*  the  note  was  not  negotiable, 

faction   took  place  after  that  not  being  payable  to  order.  It 

time,  the  plea  should  aver  that  has  been  generally  adopted  as 

the  plaintiff  accepted  the  thing  a    dilatory  plea,    particalarly 

io  satisfaction  of  the  costs  and  where  the    plaintiff   has   d^ 

(iaoiages  sustained  by  the  non-  dared  only  on  the    common 

perforaiaoce  of  the  promises,  counts,  and  a  note  or  bill  has 

o  B.  &  A.  866.    1  D.  &  R.  646,  been  given  bat  not  paid  when 
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sum  of  £ — {ihe  sum  for  which  the  note  was  gtven^)  parcel  of 
the  said  several  sums  in  the  said  declaration  mentioned,  the 
said  defendant,  by  leave  of  the  court,  here  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  says,  that  the  said  plaintifi* 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says,  that  after  the  making  of  the  said 
promises  and  undertakings  in  the  said  declaration  mentioned, 
and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff, 
against  the  said  defendant  in  this  behalf  [or,  if  in  C  P.  or 
by  original^  "  before  the  commencement  of  this  suit,"]  to 
wit,  on,  &c.  {date  of  note,)  at,  &c.  {venue)  aforesaid,  an  ac- 
count was  had  and  stated,  by  and  between  the  said  plaintiff* 
and  the  said  defendant,  of  and  concerning  tiie  said  several 
sums  of  money  in  the  said  declaration  mentioned,  and  upon 
that  accounting  he  the  said  defendant  was  then  and  tliere 
found  in  arrear  and  indebted  to  the  said  plaintiff,  in  the  said 
sum  of  £ — ♦  {the  amount  of  the  note,)  *  for  which  said  sum 
of  £ —  he  the  said  defendant  then  and  there  made  and  de- 
livered to  the  said  plaintiff,  his  certain  promissory  note  in' 
writing,  bearing  date  a  certain  day  and  year  therein  men- 
tioned, to  wit,  the  day  and  year  last  aforesaid,  whereby  he 
the  said  defendant  promised  to  pay  to  the  said  plaintiff,  or 
his  order,  [two]  months  after  the  date  thereof,  the  said  sum 
of  £ —  wherein  he  the  said  defendant  was  so  found  in  arrear 
and  indebted  to  the  said  plaintiff  as  aforesaid,  and  the  said 
plaintiff  then  and  there  accepted  and  received  the  said  note 
for  and  on  account  of  the  said  sum  o{£ —  parcel  of  the  said 
sums  of  money  in  the  said  declaration  mentioned,  and  by 
reason  thereof  he  the  said  defendant  then  and  there  became 
and  still  is  liable  to  pay  the  said  sum  of  £ —  in  the  said  pro- 
mbsory  note  mentioned,  according  to  the  tenor  and  effect  of 
the  said  note.  And  this,  &c. — [Conclude  with  a  verification^ 
as  antCy  907,  sixth  form.'] 


dne,  so  as  to  put  the  plaintiff 
to  shew  in  bis  replication  that 
the  note  was  not  paid,  ^'C. ;  and 
see  such  replication,  post,  1150. 
In  1  M.  &  P.  643,  the  court, 
on  an  allidavit  of  the  falsity  of 
such  a  plea,  ordered  it  to  be 
struck  ont,  unless  defendant 
would  consent  to  withdraw  it, 
and  undertake  to  plead  issn- 
ably,  Ac. 


*  In  general  the  payment  or 
a  smaller  sum  cannot  be  plead- 
ed as  a  satisfaction  for  a  larger. 
Therefore  the  plea  should  be 
pleaded  only  to  the  amount  of 
the  sum  in  the  note  or  bill,  as 
in  the  above  form,  or  else  it 
should  be  averred  that  the  de- 
fendant was  not  indebted  to 
plaintiff  in  more  than  that  sum ; 
see  2  B.  &  Ores.  477. 
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[Same  as  in  the  last  preceding^  formy  to  the  (isterish.'] —     accoud  and 
For  which  said  sum  of  £ —  the  said  plaintiff  afterwards,  to  r^^^  j.^^  ^^^  ^^ 
wit,  on,  &c.  {date  of  bill,)  at,  &c.  {venue)  aforesaid,  according  fendant  accepted 
to  the  usage  and  custom  of  merchants,  made  his  certain  bill  payaUe  tomtlSiS 
of  exchange  in  writing,  bearing  date  a  certain  day  and  year  person  •• 
therein  mentioned,  to  wit,  the  day  and  year  last  aforesaidf        L  ^'  J 
and  thereby  then  and  there  required  the  said  defendant 
[two]  months  after  the  date  thereof,  to  pay  to  [E.  F.  or]  . 
his  order,  the  sum  of  £ —  for  value  received,  which  said 
bin  of  exchange  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  upon 
sight  thereof  accepted,  according  to  the  said  usage  and  cus« 
torn  of  merchants,  and  the  Statute  in  such  case  made  and 
provided,  for  and  on  account  of  the  said  sum  of  «£ —  parcel 
of  the  said  several  sums  in  the  said  declaration  mentioned ; 
and  by  reason  thereof,  and  according  to  the  said  usage  and 
custom  of  merchants,  he  the  said  defendant  then  and  there 
became,  and  was  still  and  is  liable  to  pay  to  the  said  [E.  F.] 
or  his  order,  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  of  his  the  said  defendant's  said 
acceptance  thereof.    And  this,  &c. — [Conclude  with  a  teri" 
Jicaiiom,  a$  ante,  907,  sixth  JbrmJ] 

ARBITaAMBMT. 

[First  plea,  non  assumpsit,  as  ante,  908 ;  second  plea.  Arbitrament  and 
actio  non,  as  ante,  906,  third  formJ] — Because   he   says 
that  after  the  making  of  the  said  several  promises  and  un« 


*  See  form  and  law,  Wi^htw. 
33.-C0.  Lit.  212  b.— 5  T.  R, 
513.  See  note  to  the  former 
precedent 

^  As  to  this  plea  in  general, 
see  Com.  Dig.  Accord,  D.  Hac. 
Ab.  Arbitrament,  G.  Arbitra- 
ment and  award  may  be  given 
10  evidence  under  the  «;eneral 
tssae*  non  assumpsit ;  but  it  is 
freqaently  advisable  t(i  plead 
it,  in  order  to  compel  the 
plaintiff  in  his  replication  to 
take  issne  on  some  particalar 
part  of  the  plea,  and  thereby 
admit  the  residue,  see  the 
forms,  3  Wentw.  Index,  8. — 
Morg.  Prec.  235,  237,  508.— 
Lotw.  52.--Clift  Ent.  495.— 
Kyd  on  Awards,  2d  edit.  465. 
Watson    on  Awards,    148. — 


Where,  daring  the  progress  of 
a  cause,  an  award  had  been 
made,  in  pursuance  of  a  refer- 
ence of  the  cause,  but  not- 
withstanding the  plaintiff  car- 
ried the  cause  down  to  trial. 
Lord  Kenyan  is  reported  to 
have  doubted  whether  he  should 
receive  the  award  in  evidence, 
or  whether  the  defendant  should 
not  have  pleaded  it  in  a  plea, 
puis  darrein  continuance.  2  £sp. 
N.  P.  C.  504  ;  and  see  2.1.  B. 
Moore,  30.— 8Taunt.  146,  S.C. 
In  coveuant,  debt  on  bond,  or 
trespass,  it  should  be  pleaded 
specially.  Most  of  the  prece- 
dents state  the  defendant's  per- 
formance of  the  award;  but 
this  is  unnecessary,  if,  as  is 
usual,  the  parties  have  mutual 
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day  of  the  exhibiting  of  the  bill  of  the  said  plaintiff,  against 
the  said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  ori- 
ginalt  "  before  the  commencement  of  this  suit,"]  to  wit,  on,' 
&c.  (date  of  submission)  at,  &c.  aforesaid,  the  said  plaintiff 
and  the  said  defendant  submitted  themselves  [here  state  the 
mode  of  submission,  which  may  have  been  ^Att«.-]— (that  is  to 
£ay)  by  two  mutual  bonds  of  arbitration,  bearing  date  re- 
spectively, to  wit,  the  day  and  year  last  aforesaid,  to  the 
arbitration  of,  and  engaged  in  all  things  well  and  truly  to 
stand  to,  obey,  abide,  perform,  fulfil,  and  keep  the  award, 
order,  arbitrament,  final  end  and  determination  of  E.  F.  and 
G.  H.  arbitrators,  indifferently  elected  and  named,  as  well 
on  the  part  and  behalf  of  the  said  plaintiff  as  of  the  said 
defendant,  to  arbitrate,  award,  order,  judge  and  determine 
of  and  concerning  all  and  all  manner  of  action  and  actions, 
^  cause  and  causes  of  action,  suits,  bills,  bonds,  specialties, 
judgments,  executions,  extents,  quarrels,  controversies,  tres- 
passes, damages,  and  demands  whatsoever,  at  any  time 
theretofore  had,  made,  moved,  brought,  commenced,  sued, 
prosecuted,  done,  suffered,  committed,  or  depending  by  and 
between  the  said  parties,  or  either  of  them,  so  as  the  said 
award  should  be  made  by  the  said  arbitrators,  under  their 
hands,  and  ready  to  be  delivered  to  the  parties  in  difference, 
or  such  of  them  as  should  desire  the  same  on  or  before,  &c. 
then  next ;  which  time  for  making  the  said  award  was  after- 
wards, and  before  the  time  for  making  the  same  expired,  to 
wit,  on,  &c.  {day  of  first  enlargement)  at,  &c.  (venue)  afore- 
said, by  consent  of  the  said  plaintiff  and  the  said  defendant, 
enlarged  until,  &c.  then  next,  and  it  was  then  and  there 
agreed  by  and  between  the  said  plaintiff  and  the  said  de- 
fendant^ that  the  award  made  before  that  time  between  them 
should  be  binding  and  conclusive  between  them ;  which  last- 
mentioned  time  for  making  the  said  award  was  afterwards, 
and  before  the  said  enlarged  time  for  making  the  said  award 
had  elapsed,  to  wit,   on»   &c.    {day  of  last  enlargement^) 


Time  enlarged 


Time  further 
enlarged  \ 


remedies  sfrainst  each  other, 
to  compel  the  performatioe  of 
the  matters  awarded,  but  it  is 
necessary,  if  there  be  no  mu- 
taal  remedies  to  compel  such 
performance.  lYonng&Jervis, 
19.— Kyd,  3d0,  302.--1  Lord 
Rayro.  122, 1039.-^artli.lB7. 
Com.  Dig.  Accord,  D.  2.«*« 


Caldwell,  211.— Watson,  149. 

*  This  is  necessary,  see  CrQ. 
£liz.  CKi. 

^  These  averments  of  cn« 
largement  must  agree  with  the 
fact,  aud  if  there  was  no  en- 
largement, should,  of  course, 
be  omtited. 
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St,  &e.  {vemme)  aforesaid,  by  consent  of  the  said  plaintiff  and 
the  said  defendant,  further  enlarged  untU,  &c.  then  next, 
and  it  was  then  and  there  agreed,  between  the  said  plaintiff 
and  the  said  .defendant,  that  the  said  award  before  that  time 
made  between  them,  should  be  binding  and  conclusive  be- 
tween them.  And  the  said  defendant  further  saith,  that  the 
sakl  arbitraton,  before  the  expiration  of  the  aaid  last-men- 
tioned time  Hmited  for  making  their  award,  to  wit,  on,  &c. 
{ddiie  of  award,)  at,  &c.  (venue)  aforesaid,  took  upon  them- 
selves the  burthen  of  the  said  arbitration,  and  having  duly 
examined  and  considered  the  subject-matters  in  dispute  be- 
tween the  said  plaintiff  and  the  said  defendant,  they  the 
said  arbitrators  did  make  their  award  in  writing  under  their 
hands,  of  and  concerning  the  premises^  and  of  and  concern- 
ing the  said  promises  and  undertakings  in  the  said  declara- 
tion mentioned,  and  ready  to  be  delivered  to  the  said  parties 
in  difference,  and  did  thereby  then  and  there  award  that, 
&c.  [Mere  Mei  forth  the  awartt]  as  by  the  said  award  bearing  The  award, 
date,  &C.  reference  being  thereunto  had,  will  more  fully 
appear  \  And  this,  &c. — [Conclude  with  a  verification,  as 
QMie^  907,  sixth  form.^  [  ^^  3 


JUDOMBMT 
BBCOVERED. 


[Actio  non,  as  ante,  906,  Jirst  form,  to  the  asterisk^ —  Judgment  re- 
Because  he  saith  that  the  said  plaintiff  heretofore,  to  wit,  c.V.  orEzche-* 


qaer 


*  As  to  the  averment  of  per- 
femanee,  see  ante,  927,  n. 

^  Sea  forms,  I  Rich.  C.  P. 
20&.— 3  Rich.  C.  P.  19,  20.— 
Morg.  *I^%  3.— Lil.  Ent.  158; 
see  a  form  of  jadgment  reco- 
vered by  defendant,  by  verdict 
ia  treefiass,  post,  1M3 ;  a  form 
of  ja^ment  recovered  ia  an 
inferior  coart  in  Wales.  3  B.  & 
Ores.  235 ;  a  form  of  jadgment 
recovered  at  St.  Christopher's 
abroad.  4  B.  &  Ores.  625 ;  and 
u  to  ibis  plea  in  general,  and 
replication  thereto,  see  I  Saand. 
92,  D. 

A  jadgment  recovered  may 
be  given  in  evidence  in  as- 
sampsil,  nnder  the  general 
issae.  2  Stra.  733.— 1  Sannd. 
e?.— 2  Bingh.  377.  LordTen- 
terd^i,  however,  in  a  recent 
case,  refiised  to  admit  evidence 


of  a  jadgment  recovered  ander 
the  general  issae,  and  gave  it 
as  his  opinion  that  it  ought  to 
have  been  pleaded  specially ; 
and  see  his  opinion  also  in 
2  B.  &  Aid.  aae.  At  all  events 
h  is  best  to  plead  it  specially, 
for  if  not,  the  judgment  will 
not  operate  as  an  estoppel 
against  the  plaintiflT,  and  he 
may  notwithstanding  bring  for- 
ward evidence  as  to,  and  pre- 
sent to  the  jary  the  sabject- 
matter  of  the  claim,  in  the 
same  manner  as  if  no  previous 
jadgment  had  been  given,  al- 
thoogh  indeed,  in  most  cases, 
the  judgment  would  raise  a 
fair  inference  that  the  jury  in 
the  former  action  duly  con- 
sidered the  claim.  See  2  B.  & 
Aid.  662.— 2Bingh.  377.— 
3  East,  365.-2  Car.  &  P.  148. 
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in Term,  in  the year  of  the  reign  of  our  said  lord 

the  king,  in  the  court  ^  of  our  said  lord  the  king,  [before 


Besides  this,  by  pleading  the 
jnclgnient  specially,  defendant 
is  driven  to  take  issae  on  a  single 
point,  and  admit  or  deny  the 
judgment,  or  deny  that  it  was 
for  the  same  causes  of  action ; 
and  see,  as  to  a  replication, 
denying  that  the  causes  were 
the  same.  3  B.  &  Ores.  235. 
«  T.  R.  607.— 2  Bla.  Rep.  827. 
4T.  R.  146.— 2Bingh.  377, 
and  a  form  of  replication,  post, 
1159;  and  form  of  new  assign- 
ment, post,  1213. 

In  pleading  a  foreign  judg- 
ment, defendant  must  shew  it 
was  conclusive.  4  B.  &  Cres. 
625. 

A  judgment  between  the 
same  parties,  and  upon  the 
same  cause  of  action  is  con- 
clusive, and  if  the  cavse  of  ac- 
tion is  the  same,  it  is  immate- 
rial that  the  farm  of  action  is 
different.  Thus,  a  judgment  in 
debt  is  a  bar  to  an  action  of 
assumpsit  on  the  same  con- 
tract. 4  Rep.  94  b.  So  a  judg- 
ment in  trover  is  a  bar  to  an 
action  of  assumpsit  for  the 
value  of  the  same  goods. — 
2  W.  Black.  827 ;  and  see  Com. 
Dig.  Action,  K.  (3).  If  the 
party  mistake  his  form  of  ac- 
tion, and  fail  on  that  account, 
the  judgment  therein  would 
not  be  conclusive.  Cro.  £liz. 
668.-2  Saund.  47.-2  J.  B. 
Moore,  157.  —  Roscoe,  Evi- 
dence, 80,  1. 

If  a  judgment  be  recovered 
in  a  foriuer  action  for.  wunt  of 
a  plea,  Ac,  it  will  be  consider- 
ed that  plaintiff  brought  such 
action,  and  recovered  for  all 
the  causes  of  action  that  might 
have  been  recovered  in  that 
form  of  action,  and  which  he 
knew  of  at  the  time  of  bringing 
it.  3  B.  &  Cres.  235.  So  if  a 
plaiotifl*,  having  several  causes 


of  action  against  a  defendant, 
on  the  trial  offers  evidence  oa 
those  cases  and  fails,  he  can- 
not bring  another  action  for 
the  causes  on  which  be  failed. 
2  Bingh.  B82.  But  if  the  plain- 
tiff omitted  altogether  to  give 
any  evidence  as  to  them,  he 
may  bring  another  action  for 
them.  6  T.  R.  607.— 4  T.  R. 
146.  A  judgment  is  only  evi- 
dence where  it  is  directly  upon 
the  point  in  question,  and  is 
not  evidence  of  any  matter 
which  came  collaterally  in 
question,  nor  of  any  matter 
incidentally  cognizable,  nor  of 
any  matter  to  be  inferred  by 
argument  from  the  judgment. 
20  How.  St.  Tr.  533.— 1  Salk. 
290. 

As  to  the  effect  of  a  judg- 
ment as  regards  the  parties  to 
it,  and  privies  and  strangers, 
see  1  Stark.  Hvid.  tit.  **  Judg- 
iwen^  — iPhil.  Evid.  303.— 
Rose.  Evid.  79, 80. 

When  this  plea  is  adopted 
as  a  sham  plea  for  delay,  the 
judgment  is  usually  stated  to 
have  been  recovered  in  a  dif- 
ferent court  to  that  in  which 
the  plea  is  pleaded,  for  if  the 
recovery  were  pleaded  in  the 
same  court,  the  plaintiff  might, 
instead  of  replying,  crave  oyer 
of  the  record,  or  at  least  a 
note  in  writing  of  the  term  and 
nnmber  roll,  and  sign  judg- 
ment if  it  were  not  given  in 
convenient  time.  Tidd's  Prac. 
9lh  edit.  644,  6. 

When  the  plea  is  pleaded  in 
fraud  of  a  judge*s  order,  plain- 
tiff' may  sign  judgment,  2  Chit. 
Rep.  2y2.-^Tidd,  9th  edit.  563. 

*  The  plea  nmst  state  tba 
term,  year,  and  court  in  which 
the  judgment  was  recovered, 
1  Saund.  329,  note  1 . 
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the  king  himself,  the  same  court  then  and  still  being  holden 
at  Westminster,  in  the  county  of  Middlesex,]  [or,  if  the  plea 
be  of  a  judgment  recovered  in  the  Common  Pleas^  say  *'  be- 
fore Sir  N C T Knight,  and  his  companions, 

bis  Majesty's  Justices  of  the  Bench  at  Westminster,  in  the 
county  of  Middlesex ;"  or,  if  in  tlie  Exchequer ^  say  •*  be- 
fore the  Barons  of  his  Majesty *s  court  of  Exchequer  at 
Westminster,  in  the  county  of  Middlesex,'*  *  ]  impleaded  the 
said  defendant  in  a  certain  plea  of  trespass  on  the  case  on 
promises  to  the  damage  of  the  said  plaintifi'^  of  £ —  for  the 
not  performing  the  very  same  identical  promises  and  under- 
takings, and  each  and  every  of  them  in  the  said  declaration 
mentioned;  and  such  proceedings*^  were  thereupon  had  in 
the  said  court  in  that  plea,  that  afterwards,  to  wit,  in  that 

same Term,  the  said  plaintiff,  by  the  consideration  and 

judgment  of  the  said  court  recovered  in  the  said  plea  against 
the  said  defendant,  £ —  for  his  damages  which  he  had  sus^ 
tained,  as  well  on  occasion  of  the  not  performing  the  same 
identical  promises  and  undertakings,  in  the  said  declaration 
mentioned,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  defendant 
was  convicted ;  as  by  the  record  and  proceedings  thereof, 
still  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself'',  [or,  if  in  C,  P.  "  of  the  Bench 
aforesaid,**  or,  in  the  Exchequer,  "  of  the  Exchequer  afore- 
said,*^ at  Westminster  aforesaid,    more  fully  and  at  large 
appears*:  which  said  judgment   still  remains  in  full  force 
and  effect^  not  in  the  least  reversed,  satisfied,  or  made  void  ^ 
And  this,  &LC.-^[Conclude  with  a  verification  by  the  records 
as  ante^  907,  sevetithformJ] 


JUDOMBRT 
RCCOVKUEU. 


[  930] 


[Actio  noM^  as  ante,  906,  third  formal — Because  he  says,  pira  of  jnct^meiit 

that  heretofore,  to  wit,  in  Term,  in  the  year  of  our  Sle^rcn^oVforO^^^ 

lord  the  said  plaintiff  impleaded  the  said  defendant  wmiecauief. 


*  See  precedent  and  notes, 
aiite,  482. 

^  Be  accarate  io  stating  the 
partieB  to  the  judgment.  — 
4  Taunt.  13.  If  defendant  s, 
instead  of  plaintifl*^s,  name,  be 
iaserted,  it  would  be  bad  on 
general  demarrer,  7  Taunt.  271. 
tSed  qnery  this  decision. 

""  1  8auod.  92,  n.  2. 

^  A  material  averroent,  1  J. 
B.  Moore,  19. 

VOL,  III. 


*  Willes,  126.— Com.  Dig. 
tit.  ••  Pleader;'  E.  29. 

'  1  Saand.  330,  note  4. — 
1  Rich.  C.  P.  205. 

s  This  form  will  be  found  in 
the  old  Entries.  It  is  ques- 
tionable, however,  whether  a 
judgment  of  this  kind  is  a  bar 
to  another  action.  It  operates 
merely  like  a  judgment  of  non- 
suit; seeTidd,  index,  " /^e- 
traxit:' 
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RBLBA6B. 

RefeaM«. 


in  the  court  of  our  said  lord  the  king  of  the  bench,  [see  anUy 
929,  if^in  K.  B.  or  Exchequer]  for  the  non-performance  of 
the  same  identical  promises  and  undertakings  in  the  said  decla- 
ration mentioned,  and  such  proceedings  were  thereupon  had 
in  that  court,  that  afterwards,  to  wit,  in  the  said  last-men- 
tioned Term,  the  said  plaintiff  came  into  the  said  court,  in 
his  own  proper  person,  and  confessed  that  he  would  not 
further  prosecute  his  said  suit  against  the  said  defendant, 
but  from  the  same  altogether  withdrew  himself;  therefore  it 
was  then  and  there  considered  by  the  said  court,  that  the 
said  plaintiff  should  take  nothing  by  his  said  bill,  but  that 
he  and  his  pledges  to  prosecute  should  be  in  mercy,  &c.  and 
that  the  said  defendant  should  go  thereof  without  day,  as  by 
the  record  and  proceedings  thereof  still  remaining  in  the  said 
court  more  fully  and  at  large  appears,  which  said  judgment 
still  remains  in  full  force  and  effect,  not  in  the  least  reversed, 
satisfied,  or  made  void,  and  this,  &c. — [Conclude  with  a 
verification  by  the  record^  as  ante,  907,  seventh  form.^ 

[Actio  non,  as  ante,  906,  first  form.'] — Because  he  says, 
that  after  the  making  of  the  said  several  promises  and  under- 
takings in  the  said  declaration  mentioned,  and  before  the 
exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said 
defendant  in  thb  behalf,  [or,  if  in  C.  P.  or  by  original^ 
"  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  ^ 
at,  &c.  (venue)  aforesaid,  the  said  plaintiff,  by  his  certain 
writing  of  release,  sealed  with  his  seal,  and  now  shewn  to 
the  said  court  here,  the  date  whereof  is  a  certain  day  and 
year  therein  mentioned,  to  wit,  the  day  and  year  last  afore- 
said, [or,  if  the  release  be  pleaded  as  a  sham  plea,  or  tftlte 
deed  have  been  lost,  instead  of  the  profert,  say  *^  which 
said  writing  of  release  having  been  lost  and  destroyed  by 
accident,  the  said  defendant  cannot  produce  the  same  to  the 


*  See  forms,  2  Rich.  C.  P. 
70, 71.— Morg.  237.  A  release 
may  be  given  in  evidence  under 
the  general  issue,  or  pleaded 
with  it.  Gilb,  C.  P.  64.— Doug. 
106,  107.— 3  Esp.  Rep.  234.— 
Ld.  Raj^m.  666, 787.— 12  Mod. 
377.-3  Burr.  1353 ;  Cases  Pr. 
C.  P.  154.— Barnes,  328,  S.  C. 
and  ID  the  case  of  a  release  con- 
taioed  in  a  compositioo.deed  by 
creditors  to  an  insolvent,  it  is  not 
usual  to  plead  it,  but  it  may  be 


pleaded,  and  see  the  next  form. 
A  plea  of  release  is  sometimes 
adopted  as  a  dilatory  plea,  and 
where  a  release  has  actnally 
been  executed  in  the  usual 
form,  it  is  frequently  advisable 
to  plead  it,  in  order  to  narrow 
the  evidence  on  the  trial.  See 
forms  of  pleas  of  a  release  ptcis 
darrein  eonlinwmce^  post,  1238, 
1241,  1242. 
^  The  date  of  the  release. 
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ttid  court  here,*^]  did  remise,  release,  and  for  ever  quit  claim        rvlsase. 

imto  the  aaid  defendant,  his  heirs,  executors,  and  adminis- 

tmlors,  the  said  several  promises  and  undertakings  in  the 

said  declaratioB  mentioned,  and  each  and  every  of  them, 

and  all  sum  and  sums  of  money  then  due  and  owing,  or 

diereaftcr  ta  become  due,  together  with  all  and  all  manner 

of  action  and  actions,  cause  and  causes  of  action,  suits,  bills, 

bonds,  writingB  obfigatory,  debts,  dues,  duties,  reckonings, 

acccMiBts,  sum  and  sums  of  money,  judgments,  executions, 

extents,  quarrels,  controversies,  trespasses,  damages,  and 

demands  whatsoever,  both  at  law  and  in  equity,  or  otherwise 

howsoever,  which  he  the  said  plaintiff  then  had,  or  which 

he  alioQld  or  might  at  any  time  or  times  thereafter  have, 

chum,  aBege,  or  demand  against  the  said  defendant,  for  or 

by  reason  or  means  of  any  matter,  cause,  or  thing  whatso* 

ever,  from  the  beginning  of  the  world  to  the  day  of  the  date 

of  the  said  deed  or  writing  of  release  * ;  as  by  the  said  deed 

or  writing  of  release,  reference  being  thereunto  had,  will 

fiiBy  appear.   And  this,  &c. — [Conclude  with  a  verification, 

MS  imie,  907,  rixtk  form.] 

[Firsiplea^  general  issue,  as  ante,  908;  second  plea,  actio  Tli^t  ptoioHff 

nan,  as  ante,  906.] — Because  he  says,  that  after  the  making  IJ^Iod"  deed 

of  the  several  promises  and  undertakings  in  the  said  decla-  for  the  debt «». 

radon  mentioned,  and  before  the  exhibiting  of  the  bill  of 

the  said  plaintiffs  against  the  said  defendant  in  this  behalf, 

to  wit,  on,  ftc.  (date  of  deed,  or  about  it)  at,  &c.  {venue) 

aforesttd,  an  acoount  was  had  and  stated  by  and  between 

die  said  pkintifiii  and  defendant,  of  and  concerning  the  said 

several  sums  of  money  in  the  said  declaration  mentioned, 

and  upon  that  accounting  the  said  defendant  was  then  and 

there  found  to  be  in  arrear  and  indebted  to  the  said  plaintiffs 

in  ti|o  sum  of  £«*-)  and  the  said  defendant  further  saith,  that 

afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 

(ffMHM)by  a  certain  deed  then  apd  there  n\ade  by  the  said 

pUntiffi,  and  sealed  with  the  r^pective  scab  of  the  said 

plaintifty  they  the  said  plaintifib  did  covenant,  promise,  and 

■"■■■■■  "      ■'   I  ^  ..  T   ■  ■     I        I     I  .1  I.I  ■  .  ■        ■       » 

*  lo  some  cases  it  may  be  simple  coDtract,  this  defence 

aoossaary  to  plead  the  rejeas^'  may  be  gi^en  id  evidence  under 

of  the  csBse  of  action   with  tba  geueral  issue,  ante,  430»  n, 

siofe  pr^iaioft,  and  to  omit  the  but  it  may  frequently  be  ad- 

g^trai   release    when    those  visable  to  plead  it,  in  order  to 

words  dp  not  accord  with  the  narrow  the    evidence  at  the 

faoti.  trial,  apd  bring  the  qiiestioa 

^  In  assumpsit  or  debt  pa  lo  a  single  issue* 

d2 
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RELEASE.  agree,  to  and  with  the  said  defendant,  his  executors,  admi- 
nistrators,  and  assigns,  that  [/tere  set  forth  the  rekase, 
which  may  be  thM:^  they  tlie  said   plaintiffs  should  and 

would,  and  they  did  thereby  accept  the  sum  of shillings 

in  the  pound,  then  and  there  paid  by  the  said  defendant  to 
the  said  plaintiffs,  in  full  satisfaction  and  discharge  of  the 
said  sum  of  £ —  and  that  they  the  said  plaintiffi  should  not 
nor  would  sue,  arrest,  implead,  trouble,  attach,  or  seize  the 
said  defendant,  his  heirs,  executors,  and  administrators,  es- 
tate or  effects,  for  or  on  account  of  the  said  sum  of  £ — 
or  any  part  thereof;  and  the  said  defendant  further  saith, 
tliat  divers  other  creditors  of  the  said  defendant  did 
then  aiid  there  also,  in  and  by  the  said  deed,  agree  to  ac- 
cept, and  did  then  an4  there  accept,  the  sum  of  £ —  cur- 
rently with  the  said  plaintiffs,  for  and  in  satisfaction  of  the 
several  debts  to  such  creditors  respectively  due  and  owing 
from  the  said  defendant,  and  did  also,  in  and  by  the  said 
deed,  covenant  with  the  said  defendaiit,  not  to  sue  the  said 
defendant  for  such  respective  debts.  And  this  he  the  said 
defendant  is  ready  to  verify,  wherefore,  &c.— [Concittcfe  with 
a  cerijicafion,  as  ante,  907,  sixth  formS\ 

■BT-OFF  •. 

PUu  of  seto/r.     ,    [First  plea,  general  issue,  as  ante,  908. — And  for  further 

plea,  actio  uon,  as  ante,  906,  7,  third  form^ — Befause  he 
says,  that  the  said  plaintiff,  before  and  at  the  time  of  the 
ccnnmencement  of  this  suit  ^  to  wit,  at,  &c.  {venue)  afore- 
said, was  and  still  is  indebted  to  the  said  defendant  in 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  {enough  to 
cover  the  defendant's  set-off. — //  f^  usually  the  sum  staged 
as  damages  at  tlie  conclusion  of  the  declaration^  of  lawful 
money  of  Great  Britain,  for  [here  state  the  sulyect-matter 
of  tlte  set-off  according  to  the  fact,  the  usual'  allegations 
are  as  in  tlte  precedents,  post,  934,  ^c.  and  when  they  do 
not  apply,  the  set-off  may  he  stated  as  in  the  counts  in  m- 
debitatits  assumpsit,  ante,  pages  39  to  91.  The  following 
is  the  common  statement  of  a  set-off  for  work  and  labour, 
goods  sold,  and  money  lent,  paid,  had,  and  received,  in^ 

Work  ind  labour   terest,  and  account  stated^ — [For  the  work  and   labour, 

and  materuUv.         -  —        — 

*  See  forms,  2  Rich.  C.  P.  As  to  when  a  set-oflT  may  be 

25,  6. — Morg.  250,  to  an  ac-  pleaded,  see  ante,  vol.  i.  484. 

tion   by  an  executor,  2  Rich.  As  to  when  a  notice,  instead 

C.  P.  32.     See  a  plea  of  set-  of  a  plea  of  set-off,  should  be 

oif  founded  oo  an  agreement  used,  see  post,  932,  n. 

where  the  debts  were  not.  due  '^  These  words  are  hecessary, 

in  the  same  right,  or  to  the  3T.  R.  180. 
same  parties,  2  Taunt.  170. — 
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care,    dOigence,  and  attendance   of  the    said  defendant,        set-off. 
by  the  said  defendant  and  his  servants  before  that  time 
done,  performed,  and  bestowed,  in  and  about  the  business 
of  the  said   plaintiff,   and  for  the  said    plaintiff,  and  at 
his  request,  and  for  divers  materials  and  other  necessary 
things  by  the  said  defendant  before  that  time  found  and 
provided,   and  used  and  appUed  in   and  about  the    said 
work  and  labour  for  the  said  plaintiff,  and  at  his  like  re- 
quest, and  for  divers  goods,  wares,^  and  merchandizes  sold  Goods  soM. 
and  delivered  by  the  said  defendant  to  the  said  plaintiff,  and 
at  his  like  request,  and  for  money  by  the  said  defendant  Monies  lent^paiit, 
before  that  time  lent  and  advanced  to,  and  paid,  laid  out,  ^\ved?    ^    ^' 
and  expended  for  the  said  plaintiff,  and  at  his  like  request, 
and  for  money  by  the  said  plaintiff  before  that  time  had  and 
received,  to  and  for  the  use  of  the  said  defendant,  and  for 
money  due  and  owing  from  the  said  plaintiff  to  the  said  de-  Interest 
fendant,  for  interest  upon,  and  for  the  forbearance  of  divers 
large  sums  of  money  due  and  owing  from  the  said  plaintiff 
to  the  said  defendant,  and  by  the  said  defendant  forborne 
to  the  said  plaintiff,  for  divers  long  spaces  of  time  before 
then  elapsed,  and  for  money  due  and  owing  from  the  said  Acconnt  stated, 
plaintiff  to  the   said   defendant  upon   an    account    stated        [  932  ] 
between  them.]     Which  said  sum  (or  "«trm«")  of  money  so  Usual  conclusion. 
due  and  owing  to  the  said  defendant  as  aforesaid,  exceeds 
(or  "  exceed*')  the  damages  sustained  by  the  said  plaintiff 
by  reason  of  the  non-performance  by  the   said  defendant, 
of  the  said  several  supposed  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  out  of  which  said  sum 
(or  "  «ttow**)  of  money  so  due  and  owing  from  the  said 
plaintiff  to  the  said  defendant,  the  said  defendant  is  ready 
and  willing,   and  hereby  offers  to  set  off  and  allow  to  the 
said  plaintiff  the  full  amount  of  the  said  damages,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided. 
And   this,    &c. — {^Conclude  tcith  a    verification^    as  antc% 
907,  suci/iform.] 

In  the  Sings  Bench,  (or  "  C.  P."  or  *'  Exel^equet:*) 

C.  D.  \  "     Term,   1  Will,  4.        General  issne, 

ats.    J      And  the   said  defendant  by  E.  F.  his  attorney,  X^.^T-T  ""^ 
A.B.  1  comes  and  defends  the  wrong  and  injury,  when,  &c. 


*  lo  order  to  save  the  ex-     ble,  and  the  additional  expense 
peine  oT  a  rule  to  plead  dou-     in   the   length  of    the    paper 
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and  says,  that  he  did  not  undertake  or  promifle  in  manner 
and  form  as  the  wid  plaintiff  hatib  above  thereof  tomplained 
against  the  said  defendant,  and  of  tliis  the  said  defendant 
puts  himself  upon  the  country,  ftc. 


The  notice  of      /„  <Atf  King's  Bench,  (or  **  C.  P.**  or  "  Ea^defmer."^ 


»et-off». 


^  A.  B.  Pkiittifi; 
Betw(een^  and 

(CO.  Defendant. 


Mr. 


(the  plaint^s  attorney.) 


Take  notice,  that  the  above-named  defendant  on  the  trial 
of  this  cause  will  give  in  evidence^  and  insist  that  the  above- 
named  plaintiff,  before  and  at  the  time  of  the  comntacement 
of  this  suit,  was  and  still  is  indebted  to  the  said  defeifcdant  in 
the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  {here 
stide  the  subfect^^natter  of  the  set'^ff,  as  in  the  foUowing 
precedents,  and  precisely  ns  in  a  plea  of  sei^cff,  €U  directed 
ante,  932,  and  proceed  os  follows :]  and  that  the  said  de- 
fendant will  set-off  and  fdlow  to  the  said  plaintiff  on  the  said 
trial,  so  much  of  the  said  sum  of  £-^  so  due  and  owing  from 
tlie  said  plaintiff  to  the  said  defendant,  against  any  demand 
of  the  said  plaintiff,  to  be  proved  on  the  said  trial,  as  will  be 
sufficient  to  satisfy  and  discharge  such  demand,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided. 

Dated  this day  of ,  A.  D,  •*— . 

Your's,  &c. 

E.  F.  Defendant's  Attorney. 

Plea  of  set-off  to  [Actio  non,  as  ante,  906,  third  formJ] — Because  he  says, 
to«°Sr*'a^dm"u/  ^^""^  ^^  ^^  ^^  E.  F.  {the  deceased)  before  and  at  the  time  of 
^tors.  his  death,  to  wit,  at,  &c.  {venue)  aforesaid,  was  indebted  to  the 


book,  it  is  ID  general  more  ad- 
visable to  give  notice  of  set-off 
than  to  plead  it,  except  where 
the  debt  on  either  side  aocTues 
by  reason  of  a  penalty  con- 
tained in  any  bond  or  specialty, 
in  which  case  the  set-off  must 
be  pleaded.  8  Geo.  2.  c.  24. 
s.  4.  —  2  Geo.  2.  c.  22.  s.  13. 
If  any  other  plea  be  pleaded 
besides  the  general  issue,  tben 
the  defendant  tnnsl  plead  the 
set-oH',  and  a  notice  will  not 


avail  him.  By.  &  Mo.  C.  N.  P. 
413. 

•  See  form,  2  Rich.  C.  P. 
69.  The  Pleader,  in  pre|Miring 
the  notice  of  set-off,  subscribes 
it  at  the  foot  of  the  general 
issue ;  but  the  notice  is  a  prac- 
tical proceeding,  and  does  not 
appear  upon  the  record.  The 
notice  should,  in  point  of  form, 
be  as  certain  as  a  declaration, 
Bd.  Ni.  Pri.  179. 
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aaid  defiendant  in  the  sum  of  £ —  of  lawful  money  of  Great  tBT-orv. 
Britab,  for  [here  state  the  tubfeet-matter  of  the  setoff  tn 
Meh  the  deceased  was  indebted  to  defendant » — IfplakUiffs 
were  indebted  to  defendant  in  their  representative  character^ 
the  plea  should  be  framed  accordingly ^  and  proceed  thus  .*] 
Which  said  sum  of  money,  before  and  at  the  time  of  the 
oommmcement  of  this  suit,  was  and  stQl  is  due  and  owing 
from  the  said  pliuntiffs  as  executors  {or  admuustrators)  as 
aforesaid,  to  the  said  defendant,  and  exceeds  the  damages 
sustained  by  the  said  plaintiffs  as  executors  {or  administrators) 
as  aforesaid,  by  reason  of  the  non-performance  by  the  said 
defendant  of  the  said  seyeral  supposed  promises  and  under- 
takings in  the  said  declaration  mentioned,  and  out  of  which 
said  sum  of  money,  so  due  and  owing  to  the  said  defendant, 
the  said  defendant  is  ready  and  willing,  and  hereby  offers 
to  set  off  and  allow  to  the  said  plaintiffs  as  executors  {or  ad- 
inmistrators)a8  aforesaid,  the  full  amount  of  the  said  damages, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided.  And  this,  &c. — [Conclude  with  usual  verification^ 
Si  ante i  907,  sixth  form.'] 

[After  the  usual  plea  of  the  general  issue  nan  assumpsit^  Notice  of  setoff* 
«  a«te,  908.  add  the  foUawing  notice .]  !,■'„  •«^"'»,  "y/^'^r 

nittiiitort. 

In  the  King's  Bench,  (or  "  C  P."  or  "  Exchequer.'^ 

A.  B.  &  C.  D.  executors  of  the  last  will 
and  testament,  {or  administrators  of  the 
.      goods,  chattels  and  effects)  of  E.  F.  de- 
ceased,      ......    Plaintiffs, 

and 

G.  H.     -     - Defendant. 

Mr.  I.  J.  {the  plaintiffs  attorney.) 

Take  notice,  that  the  above-named  defendant  on  the  trial 
of  this  cause  wiU  giye  in  eyidence,  and  insist  that  the  above- 
named  £.  F.  before  and  at  the  time  of  his  death,  was  in- 
debted to  the  said  defendant  in  the  sum  of  £ —  of  lawful 
money  of  Great  Britain,  for  [here  state  the  subject-matter 
of  the  set'of  on  which  the  deceased  was  indebted  to  defend^ 
aiu. — If  any  thing  became  due  from  the  plaintiffs  in  their 
representative  character  after  tlte  death,  the  pleas  should  be 
framed  accordingly,  and  proceed  thus :]  Which  said  sum  of 
money  is  stiO  whoDy  due  and  unpaid  to  the  said  defendant, 
and  the  said  plaintifis,  as  executors  {or  administrators)  as  afore* 
said,  before  aiid  at  the  time  of  the  commencement  of  this  suit, 
were  and  still  are  indebted  to  the  said  defendant  in  the 


i)33  b  PLEAS   IN    BAR. 

SET-OFF.  amount  thereof.  And  the  said  defendant  will  set  off  and 
allow  to  the  said  plaintiffs  on  the  said  trial,  so  much  of  the 
said  sum  of  money  so  due  and  owing  to  the  said  defendant 
as  aforesaid,  against  any  demand  of  the  said  plaintiffs,  to  be 
proved  on  the  said  trial,  as  will  be  sufficient  to  satisfy  and 
discharge  such  demand,  according  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided.     Dated  this day 

of in  the  year  of  our  lord . 

Yours,  &c. 

K.  L.  Defendant's  Attorney. 

Plea  of  set-off  in  [Actio  non,  as  usualy  as  ante,  906,  third  form^ — Because 
ecutors^oi'^aclmi-  ^^  says,  that  he  the  said  plaintiff,  before  and  at  the  time 
nistrators.  of  the  death  of  the  said  E.  F.  to  wit,  at,  &c.  (venue)  afore- 

said, was  indebted  to  the  said  E.  F.  in  the  sum  of  £ —  of 
lawful  money  of  Great  Britain,  for  [Jtere  state  the  subject^ 
matter  of  the  set-off  due  to  the  deceased. — If  any  thing  was 
due  after  the  deaths  the  plea  should  be  framed  accordingly^ 
and  proceed  thusi]  Which  said  sum  of  money  is  still  due 
and  owing  from  the  said  plaintiff  to  the  said  defendants  as 
executors  (or  administrators)  as  aforesaid,  and  exceeds  the 
damages  sustained  by  the  said  plaintiff,  by  reason  of  the  non- 
performance of  the  said  several  supposed  promises  and  un- 
dertakings in  the  said  declaration  mentioned,  and  out  of 
which  said  sum  of  money  so  due  and  owing  from  the  said 
plaintiff  as  aforesaid,  the  said  defendants  are  ready  and 
willing,  and  hereby  offer  to  set  off  and  allow  to  the  said 
plaintiff,  the  full  amount  of  the  said  damages,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided. 
And  this,  &c. — [Conclude  -with  the  usual  verification^  as 
antCf  907,  sixth  fomiJ] 

Notice  of  set-off       [After  the  usual  plea  of  the  general  issue,  as  ante,  908, 

'z::ul:"J!:'Ti  ^^^  ^^  ^«^^  ^/  *^^-«#  asfouows:-\ 

ministrators.  j^  ^^^  ^.^^,^  ^^^^f^  ^^^  ,,  ^  p  „  ^^  .,  Exchequer^) 

A,B.        -        -        -        -        Plaintiff, 

and 
Between "(  C.  D.  and  E.  F.  executors  of  the  last  will  and 

testament  (or  administrators  of  the  estate 
and  effects)  of  E.  F.  deceased.  Defendants. 
Mr.  G.  H.  {plaintiff's  attorney,) 

Take  notice,  that  the  above-named  defendants  on  the 
trial  of  this  cause  will  give  in  evidence,  and  insist  that  the 
above-named  plaintiff,  before  and  at  the  time  of  the  death 
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of  the  said  £.  F.  was  indebted  to  the  said  E.  F.  in  the  som  txr^rv* 
of  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the 
9ulgeci4naHer  of  the  debt  due  to  the  testator  or  intestaie  in 
Us  life^timei  ^^  \f  due  to  defendants  as  executors  after  the 
death  f  the  plea  musi  be  framed  accordingly:^  Which  said 
sum  of  money  is  still  wholly  due  and  unpaid,  and  the  said 
plaintiff,  before  and  at  the  time  of  the  commencement  of 
this  suity  was  and  still  is  indebted  to  the  said  defendants  as 
executors  {or  administrators)  as  aforesaid,  in  the  amount 
thereof;  and  the  said  defendants  will  set  off  and  allow  to 
the  said  plaintiff  on  the  said  trial  so  much  of  the  said 
sum  of  money  so  due  and  owing  from  the  said  plaintiff  as 
aforesaid,  against  any  demand  of  the  said  plaintiff,  to  be 
proved  on  the  said  trial,  as  will  be  sufficient  to  satisfy  and 
discharge  such  demand,  according  to  the  form  of  the  Sta^ 

tute  in  such  case  made  and  provided.     Dated  this day 

of in  the  year  of  our  lord . 

Your*s,  &c. 
I.  K.  Defendant's  Attorney. 

[Actio  Hon,  as  usual,  as  ante,  906,  third  formJ] — Because  Pleaof  tet-off 
he  says,  that  he  the  said  E.  F.  {the  bankrupt)  before  and  ^SgweTo/m 
at  the  time  of  his  bankruptcy,  to  wit,  at,  &c.  {venue)  afore-  bankrupt*, 
said,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
indebted  to  the  said  defendant  in  the  sum  of  £ — -  of  lawful 
money  of  Great  Britain,  for  [here  state  the  subject-matter  of 
the  debt  due  from  the  bankrupt,  as  usual,  and  proceed  thus:^ 
Which  said  sum  of  money,  before  and  at  the  time  of  the 
commencement  of  this  suit,  was  and  still  is  due  and  owing 
to  the  said  defendant  as  aforesaid,  and  exceeds  the  damages 
sustained  by  the  said  plaintiffs  as  assignees  as  aforesaid,  by 
reason  of  the  non-performance  by  the  said   defendant  of 
the  said  several  supposed  promises  and  undertakings  in  the 
said  declaration  mentioned,  and  out  of  which  said  sum  of 
money  so  due  and  owing  to  the  said  defendant  as  aforesaid, 
he  the  said  defendant  is  ready  and  willing,  and  hereby 
offers   to  set  off  and  allow  to   the  said  plaintiffs  the  full 
amount  of  the  said  damages,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided.    And  this,  &c. — 
[Conclude  with  usual  verification  as  ante,  907,  sixth  form,] 


'  A  plea  or  notice  of  set-off*     signees  of  a  bankropt,  see  the 
»  Dot,  ID  strictness,  necessary      6  Geo.  4.  c.  Id. 
in  ao  action  at  the  snit  of  as- 
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[After  the  usual  plea  of  ike  general  isiue,  as  OMie^  908, 
ilSSjf  S?«T  addihefoUawingnaiicei] 

«p»eesaf  mbvik.  j^  ^J^  ^  ^  ^^^  ,,  ^  p.,^  „  Exchequerr) 

^  A.  B.  and  C.  D.  assignees  of  the  estate  and 

^^ \     effects  of  E.  F.  a  bankrupt,  Plaintiffs, 

Betwe«i<  ^^ 

^G-H.        -        -        -        -     Defendant. 
Mr.  I.  K.  (plainiijgTs  aUamey.) 

Take  notice,  that  the  above-named  defendant  on  the  trial 
of  this  cause  will  give  in  evidence,  and  insist  that  the  above- 
named  EL  F.  before  and  at  the  time  of  his  bankruptcy,  was 
and  still  is  indebted  to  the  said  defendant  in  the  sum  of 
£ —  of  lawful  money  of  Great  Britain,  for  [here  state  ilie 
subfeei-maiter  of  the  set-off  due  from  the  bankrupt,  as  usual^ 
and  proceed  thusz^  And  which  said  sum  of  money,  before  and 
at  the  time  of  the  commencement  of  this  suit,  was  and  is  still 
wholly  due  and  unpaid  to  the  siud  defendant ;  and  the  said 
defendant  will  set  off  and  allow  to  the  said  plaintiffs  on  the 
said  trial  so  much  of  the  said  sum  of  money  so  due  and 
owing  to  the  said  defendant  against  any  demand  of  the  said 
plaintiffs,  to  be  proved  on  the  said  trial,  as  will  be  sufficient 
to  satisfy  and  discharge  such  demand,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided.     Dated  this 

• day  of in  the  year  of  our  lord . 

Your's,  &c. 

K.  L.  Defendant's  Attorney. 
[934] 
Set-off  on  a  jadf-       [Commencement  and  conclusion  of  the  plea  or  notice  of 

set-off,  as  ante,  931,  933.] — Upon  and  by  virtue  of  a  certain 


*  See  the  forms,  3  Wentw. 
100, 1.  The  record  of  the 
judgment  must  be  referred  to, 
bat  the  plea  is  to  eoncliide  with 
a  general  verification,  as  in  this 

Jrecedent  In  Stmdwick  o. 
ames,  M.  4  Geo.  4.  a  similar 
plea  was  demnrred  to  specially, 
for  concluding  with  a  general 
verification.  Tindal  for  plain- 
tiff, Chitty  for  defendant ;  and 
after  argument  the  court  held 
the  plea  saflScient,  it  containing 
a  verification  by  the  record, 
and  as  the  question  of  faet  whe- 
ther more  was  due  to  the  plain- 
tiff than  the  debt  on  the  judg- 


ment, might  properly  be  tried 
by  the  conn  try,  the  general 
conclading  verification  was  suf- 
ficient on  the  part  pi  the  de« 
fendanl;  the  foUowiog  cases 
were  cited,  vis.  a  similar  form 
in  Jaques  v.  Withy,  1  T.  R. 
667,  and  92  MS8.  260,  S24— 
Hob.  244— Say.  208,  301— 
3  Wentw.  161,  and  see  1  B.  & 
A.  153.  Defendant  cannot  set- 
off a  judgment  in  which  he  has 
taken  the  plaintiff  in  execution » 
5  M.  &  S.  103,  and  plaintiff 
may  reply  suoh  taking.  2ChiL 
Rep.  303. 
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judgment  whidi  he  the  said  defendaiit  horetofore,  to  wit,       tM^iBr. 

i&  *—^  Te»9  in  the  -^^^^^  year  of  the  x^ign  of  our  aaid 

htd  the  kii^,  m  die  court  of  our  said  lord  the  king,  before 

the  king  Idmael^  [or,  jfinC.P.  say  *'  before  his  Majesty's 

Justices  of  the  B^ich  at  Westminster,  in  the  county  of 

Middlesex,*^  recovered  against  the  said  pkintiff  in  a  cer- 

tun  plea  of  trespass  on  the  case  upon  promisesi  whereby  it 

was  considered  and  adjudged  that  the  said  defendant  should 

recover  against  the  said  phuntiff  the  said  sum  of  £ — »  for 

his  damages  which  he  had  sustuned,  as  well  by  reason  of 

the  not  performing  of  certain  promises  and  undertakings, 

before  then  made  by  the  sdd  plaintiff  to  the  said  defendant, 

as  for  his  costs  and  charges  by  him  about  his  suit  in  that 

bdialf  ezpoidedS  whereof  the  said  plaintiff  was  convicted, 

as  by  the  record  and  proceedings  thereof  remaining  in  the 

said  court  of  our  said  lord  the  king,  before  the  king  himself,        [  935  1 

[or,  tn  C  P*  **  in  the  said  court  of  our  said  lord  the  king  of 

the  Bench  aforesaid,"]  more  fuUy  appears,  which  said  judg^ 

ment  still  remains  in  full  force  and  eflfect,  not  reversed,  an- 

nailed,  discharged,  satisfied,  or  made  void,  and  which  he 

the  said  defendant  is  ready  to  verify  by  the  said  record, 

\if  amy  ftarther  sum  be  due  to  defemUmi  besides  that  on  the 

judgmad^  here  insert  ii» — It  may  be  as  well  also  here  to 

state  a  sei-^on  the  eonsideratUmfor  the  judgment ;]  Which 

said  sum  of  money  so  due  and  owing  from  the  said  plaintiff 

to  the  said  defendant  as  aforesaid,  exceeds  the  damages  sua* 

tained  by  the  said  plaintiff  by  reason  of  the  non-perform- 

anoe  by  the  said  defendant  of  the  said  several  supposed 

{iromiaes  and  undertakings  in  &e  said  declaration  mentioned, 

and  out  of  which  said  sum  of  money  so  due  and  owing  from 

the  sud  plaintiff  to  the  said  defendant,  he  the  said  defendant 

is  ready  and  willing,  and  hereby  offers  to  set-off  and  allow 

to  the  said  plaintiff  the.  fiill  amount  of  the  said  damages, 

according  to  the  foim  of  the  Statute  in  Mich  case  made  and 

provided,  and  this  he  the  said  defendant  is  ready  to  verify, 

whcrcf<»e  he  prays  judgment  if  die  said  plaintiff  oii^iit 

to  have  or  maintain  his  aforesaid  action  thereof  against 

him,  &c» 

\Ccmmeneememt  and  tcncbtsion  of  plea  or  notice  of  set-off^  On  a  recogni- 

as  ante,  9S1,  988.3*--Upon  and  by  virtue  of  a  certain  recog-  ""r?,  ^"''0^' 

- — ■ ' — '-'-» — ■ -* — ■ — — * — ^-^' — -.i^^i ■ — ■ . — ^ — . — 

*  The  jadgiae&t  Is  to  be  de-  ^  Quwre,  whether  if  this  be 
scribed  aeeorditig  ie  the  fact,  pleaded  as  a  dilatory  plea,  Hbt 
see  the  forms,  ante,  482  to  403.     court  may  not  be,  with  success, 


iimple  contract^* 
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flToVFV. 


Oo  simple  coo- 
tnct. 


nizance,  he  the  said  phuntiff  haYing,  before  the  commence- 
ment of  thb  suit,  to  wit,  in Term,  in  the year  of  the 

reign  of  our  said  lord  the  king,  come  in  his  own  proper 
person,  into  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  the  said  court  then  and  still  beipg  holden  at 
Westminster,  in  the  county  of  Middlesex,  [or,  if  in  the  Com- 
mon PkaSy  see  the  form^  ante^  4«75,]  and  then  and  there  in 
the  said  court  acknowledged  himself  to  owe  to  the  said  de* 
fendant  the  sum  of  £ —  of  lawful  money  of  Gh*eat  Britain, 
to  be  paid  to  the  said  defendant  when  he  the  said  plaintiff 
should  be  thereunto  afterwards  requested,  which  said  sum 
of  £ —  he  the  said  plaintiff,  for  himself  'and  his  heirs,  then 
and  there  consented  and  granted  should  be  made  of  his  and 
their  lands,  goods,  and  chattels,  and  should  be  levied  to  the 
use  and  behoof  of  the  said  defendant  [or,  if  in  C,  P.  see  the 
form,  ante,  475,]  and  which  said  recognizance  is  still  in  full 
force,  strength  and  effect,  not  paid  off,  annulled,  or  satisfied ; 
as  by  the  said  recognizance  remaining  of  record  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  will 
fully  appear,  and  which  he  the  said  defendant  is  ready  to 
verify  by  the  said  record  \  And  the  said  defendant  further 
saith,  that  the  said  plaintiff,  at  the  time  of  the  commence- 
ment of  this  suit,  at,  &c.  (venue)  aforesaid,  was  and  still  is 
indebted  to  the  said  defendant  in  the  further  sum  of  £ —  of 
like  lawful  money,  for,  &c. — [Set-off'  on  money  counts,  as 
ante,  933,  and  conclude  the  plea  or  notice  of  set-off,  as  ante, 
981,  2.] 


For  rent  due  od 
a  lease  K 


[Commencement  and  conclusion  of  plea  or  notice  of  set-off, 
as  ante,  931,  933.] — Upon  and  by  virtue  of  a  certain  inden- 
ture of  lease,  made  heretofore,  to  wit,  on,  &c.  (date  of  lease) 
at,  &c.  {venue)  aforesaid,  between  the  said  defendant  of  the 
one  part,  and  the  said  plaintiff  of  the  other  part,  (the  coun- 
terpart of  which  said  indenture,  sealed  with  the  seal  of  the 
said  plaintiff  the  said  defendant  now  brings  here  into  court. 


moved  for  leave  to  sign  judg-^ 
ment,  as  it  contaios  matter  of 
record  aod  simple  contract, 
2M.&S.606;  andin6B.&A. 
750. — Ante,  vol.  i.  449 ;  where 
defendant  pleaded  this  plea,  the 
coart  allowed  judgment  to  be 
signed.  See  replication  to  this 
plea,  1B.&  A.  154.  Post. 
*  If  the  recognizance  be  en- 


rolled, it  should  be  so  stated, 
as  a  recognizance  is  not  a  re- 
cord till  enrolled,  1  Inst.  2G0  a. 
lB.<Xs  A.  153. 

^  If  rent  be  due  on  a«  lease 
the  set-off  should  not  be  for 
use  and  occapation,  but  as 
above.  See  Bui.  Ni.  Pri.  179. 
Tidd  s  Prac.  9th  edit.  720.  sed 
query. 
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the  date  whereof  is  the  day  and  year  last  aforesaid,)  whereby        .fBv»orv« 
the  said  defendant  demised  certain  premises  and  tenements, 
with  the  appurtenances  therein  mentioned,  to  the  said  pUn- 
tiff  for  a  certain  tenn  of  years  therein  mentioned,  to  wit,  for  • 

the  term  of years,  from,  &c.  yielding  and  paying  during  ' 

the  said  term  the  yearly  rent  or  sum  of  £ —  on  certain  days 
therein  mentioned,  to  wit,  on,  &c.  and  in  and  by  which  said 
indenture  he  the  said  plaintiff  covenanted  witb  the  said  de- 
fendant to  pay  him  the  said  rent  of  £ —  on  the  days  afore- 
said, of  which  said  rent  afterwards,  to  wit,  on,  &c  a  large 

sum  cf  money,  to  wit,  the  said  sum  of  •£ —  for years  of 

the  said  term  then  elapsed,  became  and  was,  and  still  is  in 
arrear  and  unpaid  from  the  said  plaintiff  to  the  said  defend- 
ant, to  wit,  at,  &c.  (venue)  aforesaid. — [Insert  ako  a  set-off 
for  use  and  oceupaiion^  as  post,  938.] 

[Commencement  and  conclusion  of  plea  of  set-off ^  as  ante,  Set-offoaabond* 
931,  933.] — Upon  and  by  virtue  of  a  certain  writing  obli-  - 
gatory,  made  by  the  said  plaintiff  heretofore,  to  wit,  on,  &c« 
[date  of  bond)  at,  &c.  (venue)  aforesaid,  and  sealed  with  his 
seal,  and  now  shewn  to  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  [or,  in  C  P.  ''  to  his  Majesty's 
Justices  here,'*]  the  date  whereof  is,  to  wit,  the  same  day  and 
year  last  aforesaid,  whereby  he  the  said  plaintiff  became 
held  and  firmly  bound  unto  the  said  defendant  in  the  penal 
sum  of  £ —  of  like  lawful  money,  to  be  paid  to  the  said  de- 
fendant when  he  the  said  plaintiff  should  be  thereunto 
afterwards  requested,  which  said  writing  obligatory  was  and 
is  conditioned  for  the  payment  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  £ —  at  a  certain  time  therein  mentioned,  and 
which  had  ekpsed  before  the  commencement  of  this  suit,  and 
which  said  writing  obligatory  at  the  time  of  the  commence- 
ment of  this  suit  was  and  still  is  in  full  force  and  effect,  not 
released,  paid  off,  satisfied,  cancelled,  or  otherwise  made 
void,  and  at  the  time  of  the  commencement  of  this  suit  there 
was  and  still  is  due  and  owing  from  the  said  plaintiff  to  the 
said  defendant  upon  the  said  writing  obligatory,  by  the  con- 
dition thereof,  a  certain  sum  of  money,  to  wit,  the  said  sum 

*See  the  form,  iWils.  155.  the  sum  really  due  must  be 

— ^T.R.133.    When  the  debt  sUted  in  the  plea,  8  Geo.  2. 

on  either  side  accrues  by  rea-  c.  24.  s.  4. — 2  Geo.  2.  c.  22, 

son  of  a  penalty  contained  in  s.  13.  —  3  T.  R.  65.  —  6  T.  R. 

aoy   bond   or    specialty,    the  400. 
set-off  most  be  plead^,  and 
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MnP'Oiv.        of  £ — {the  nrnfirtt  alleged  to  be  due)  to  wit,  at,  &c.  {renue) 
aforesaid. 

On  a  biU  accept-       ICommeneemeni and  eomcbmom  ofplea^  ornoHeeofsei-cffj 
cdbjphintiff.      ar#  oiile,  931 /o  »38.]— Upon  and  by  Tirtne  of  a  certain  bffl 

of  exchange,  bearing  date,    to  wit,  the day  of 

A.  D. heretofore,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  {veime)  aforesaid,  made  and  drawn  by  the  said 
defendant  upon,  and  then  and  there  accepted  by  the  said 
plaintiff,  whereby  he  the  sdd  defendant  requested  the  said 
plaintiff  [two]  months  after  the  date  thereof,  to  pay  to  him 
the  said  defendant,  or  his  order,  the  sum  of  £ — . 

On  a  bill  indoned      [Commeneemeni  and  conclusion  ofplea^  or  notice  of  eet-^^^ 
fiSiS!^^  ^  as  ante,  931  to  933.]— And  also  in  the  farther  sum  of  £— 

of  like  lawfal  money,  upon  and  by  virtue  of  a  certain  other 

bill  of  exchange,  bearing  date,  to  wit,  the day  of  ■ 

A.  D.  —  heretofore,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  {venue)  aforesaid,  made  and  drawn  by  the  said 
plaintiff  upon  one  E.  F.  whereby  he  the  said  plaintiff  re- 
quested the  said  E.  F.  two  months  after  the  date  thereof,  to 
pay  to  the  said  plaintiff  or  his  order,  the  sum  of  •£ —  for  value 
received,  which  said  bill  of  exchange  the  said  plaintiff  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  indorsed  and  delivered  to  the  said  defend- 
ant, and  which  said  bill  of  exchange,  when  the  same  became 
[  938  ]  due  and  payable,  according  to  the  tenor  and  effect  thereof, 
to  wit,  on,  &c.  {day  kfeU  due)  at,  &c.  {venue)  aforesaid,  was 
presented  and  shewn  to  the  said  E.  F.  for  payment  thereof, 
but  the  sud  E.  F.  then  and  there  neglected  and  refused  to 
pay  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, whereof  the  said  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  had 
notice. 

On  a  proraittory        [Commeneemeni  and  conclusion  of  plea,  or  notice  of  set- 
pUin^.  ^   ^       ^9  ^  **^^9  931  to  983.] — And  also  in  the  farther  sum  of 

£ —  of  like  lawful  money,  upon  and  by  virtue  of  a  certain 
promissory  note  in  writing,  bearing  date,  to  wit,  &c.  {the 
date)  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  ftc.  {venue)  aforesaid,  made  by  the  said  plaintiff,  and 
whereby  he  the  said  plaintiff  then  and  there  promised  to  pay 
[two]  months  after  the  dale  thereof,  to  the  said  de&ndanty 
or  his  order,  the  sum  of  £—  for  talue  received. 


IN  ASSUMPSIT.  99B 

IC^mmeneemeni  and  eandnsian  of  plea,  or  noiiee  of  iei-       tvr-^vr. 
off,  as  ante,  931  io  9S3.]— And  also  in  the  further  sum  of  On  m  promtwory 
X —  of  like  lawful  money,  upon  and  by  virtue  of  a  certam  pi^in^  to  de- 
promissory  note  in  writing,  bearing  date,  to  wit,  &c  (the  ""^"^  *• 
date)  fa^etofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &C.  (venme)  aforesaid,  made  by  one  E.  F.  and  whereby 
lie  the  said  £•  F.  then  and  there  promised  to  pay  [two] 
months  after  the  date  thereof,  to  the  said  pUintiff  or  his 
order,  the  sum  of  £ —  for  ralue  received,  and  which  said 
promissory  note  he  the  said  pluntiff,  afterwards,  to  wit,  on 
the  day  and  year  hst  aforesiud,  at,  &c.  {vemte)  aforesaid,  in- 
dorsed and  deliyered  to  the  said  defendant,  and  which  said 
promissoty  note,  when  the  same  became  due  and  payable, 
according  to  the  tenor  and  efiect  thereof,  to  wit,  on,&c.  {day 
ii/ifB  due)  at,  &c«  (venue)  aforesaid,  waa  presented  and 
shewn  to  the  said  E.  F.  for  payment  thereof,  but  the  said 
E.  F.  then  and  there  neglected  and  refused  to  pay  the  said 
sum  of  money  in  the  said  promissory  note  specified,  whereof 
the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  &c.  (venm^  aforesaid,  had  notice. 

[Commeneemeni  and  conebuion  qf  plea,  or  notice  of  set^  For  bm  and  oc- 
of,  as  ante,  931  to  983.]— For  the  use  and  occupation  of  a  ^"P**^"^- 
certain  messuage  and  premises,  with  the  appurtenances  of       [  939  ] 
the  said  defendant  by  the  said  plaintiff,  and  at  his  special  in- 
stance and  request,  and  by  the  sufferance  and  permission  of 
the  said  defendant  for  a  hmg  time  then  elapsed,  had  held, 
used,  occupied,  possessed,  and  enjoyed ;  and  also  for  the  Work  and  bbonr, 
work  and  labour,  care,  diligence,  and  attendance  of  the  said  *"  ■>»<«riaii. 
defendant  by  the  said  defendant  and  his  servants,  before  that 
time  done,  performed,  and  bestowed,  in  and  about  the  busoh 
ness  of  the  said  plaintiff  and  for  the  said  pbuntiff,  and  at  his 
request,  and  for  divers  materials,  and  other  necessary  thii^ 
by  the  said  defendant,  before  that  time  found  and  provided 
and  used  and  applied  in  and  about  the  said  work  and  labour, 
for  Ae  said  plaintiff  at  his  like  request;  and  also  for  divers  Goods  told, 
gooda,  wares,  and  merchandises,  sold  and  delivered  by  the 
said  defendant  to  the  said  plaintiff  at   his  like  request ;  Money  connts, 
and  far  money  by  the  said  defendant  before  th^t  time,  lent  MwlTo^TtouS!* 
and  advanced  to,  and  paid,  laid  out,  and  expended  for  the 
said  plaintiff  at  his  like  request ;  and  for  other  money  by  the 


*  See  the  form,  ante,  937.         doe  on  a  lease,  the  form  must 
^  See  the  form  in  a  deelara-     be  as  ante,  980. 
tion,  ante,  41.    If  the  rent  be 
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•rr-orf.  said  plaintiff  before  that  time  had  and  received  to  and  for 
the  use  of  the  said  defendant ;  and  for  other  money  due  and 
owing  from  the  said  plaintiff  to  the  said  defendant  for  in- 
terest upon  and  for  the  forbearance  of  divers  large  sums  of 
money  due  and  owing  from  the  said  plaintiff  to  the  said  de- 
fendant, and  by  the  said  defendant  forborne  to  the  said 
plaintiff  for  divers  long  spaces  of  time  before  then  elapsed, 
at  the  like  special  instance  and  request  of  the  said  plain* 
tiff;  and  for  other  money  due  and  owing  from  the  said  plain* 
tiff  to  the  said  defendant  upon  an  account  stated  between 
them. — {^Conclude  the  plea,  or  notice  of  set-off^,  as  ante^ 
933,  933.] 

Plei  to  action  for       [First  plea,  general  issue,  as  ante,  908 :  second  plea,  actio 

IKOods  sold,  that  ^    S  ^  ,        „  \^^     ,/.    ,  V.         -i 

tfaav  were  sold  by  non,  to  the  counts  for  gooiU  sold,  as  ante,  9()o,  thtrdjorm.] 

Iilaintiff 'B  factor  Because  he  says,  that  the  said  goods,  wares,  and  merchandizes 
plaintiff  beioe  on-  in  the  said  (first  and  second  counts  mentioned)  were  with  the 
ant'^nd'  that°at  ^"o^'edge,  privity,  and  consent  of  the  said  plaintiff,  sold  and 
the  time  of  the  delivered  to  the  said  defendant  by  one  J.  S.  being  then  and 
fendanthadaset-  there  the  agent  and  factor  of  and  for  the  said  plaintiff,  in 

*![#***»"**  ^      ^^^  ^^®  **'•*  •'•  "^''^  ®^"  name,  as  the  true  and  sole  owner 

thereof,  and  as  and  for  his  the  said  J.  S.'s  own  proper  goods, 
wares,  and  merchandizes,  and  that  the  said  plaintiff  did  not 
appear  nor  was  he  known  by  the  said  defendant  at  or  before 
the  time  of  the  said  sale  and  delivery  of  the  said  goods, 
wares,  and  merchandizes,  to  the  said  defendant,  as  the  pro- 
prietor of  the  same,  or  that  he  the  said  plaintiff  was  in  any- 
wise interested  therein ;  and  the  defendant  further  says,  that 
he  then  and  there  bought  and  accepted  and  received  the 
said  goods,  wares,  and  merchandizes,  of  and  from  the  said 
J»  S.  as  the  proper  goods,  wares,  and  merchandizes  of  him 
the  said  J.  S. ;  and  that  credit  for  the  said  goods,  wares,  and 
merchandizes  was  given  to  the  said  defendant  by  the  said 
J.  S.  and  not  by  the  said  plaintiff*".  And  the  said  defendant 
further  says,  that  the  said  J.  S.  before  and  at  the  time  of  the 
sale  and  delivery  of  the  said  goods,  wares,  and  merchandizes, 
and  thence  continuaOy  hitherto,  to  wit,  at,  &c.  (venue)  was 
and  stiO  is  indebted  to  the  said  defendant  in  a  large  sum  of 


*That  this  is  a  good  plea,  &C.547,aDd7  D.^;rR.42,S.C. 

and   that  it    may  be    pleafied  ^  Qv4ere  whether  the  legal 

specially,  see  4  B.  &   Cres.  effect  is  uot,  that  the  plaintiff, 

647.-7  D.  &  R.  42.  S.  C—  by  his  agent,  did  give  credit. 

7T.  R.3d9;  and  see  the  form  In    another  MS.  form    those 

of  replication  suggested  in  4  B.  words  were  omitted* 
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money^  to  wit,  the  sum  of  £ —  of  lawful  money,  for  money  set-off. 
before  then  paid  by  the  said  defendant  for  the  said  J.  S.  at 
his  special  instance  and  request,  and  for  other  money  before 
then  had  and  received  by  the  said  J-S.  for  the  use  of  the 
said  defendant,  and  for  other  money,  wherein  the  said  J.  S. 
was  found  to  be  in  arrear  to  the  said  defendant  upon  an  ac- 
count stated  between  them  [so  stating  the  cause  of  set-off^ 
as  ustuW]  which  said  sum  of  money  so  due  and  owing  from 
the  said  J.  S.  to  the  said  defendant  as  aforesaid,  exceeds  the 
sums  of  money  so  due  and  owing  from  the  said  defendant  to 
the  said  plaintiff^  upon  and  by  virtue  of  the  causes  of  action 
m  the  said  first  and  second  counts  of  the  said  declaration 
mentioned,  and  out  of  which  said  sum  of  money  so  due  and 
owing  from  the  said  J.  S.  to  the  said  defendant  as  aforesaid, 
he  the  said  defendant  is  ready  and  willing,  and  hereby  offers 
to  setoff  and  allow  to  the  said  plaintiff,  the  full  amount  of 
the  said  sums  of  money  so  due  and  owing  from  the  said  de- 
fendant to  the  said  plaintiff,  upon  and  by  virtue  of  the 
causes  of  action  in  the  said  first  and  second  counts  in  the 
said  declaration  mentioned*,  and  this  he  the  said  defendant 
is  ready  to  verify,  &c. — \Coiu:lude  as  ante,  907,  seventhform.] 

COURT  OF 
CONSCIEKCIf  ACT. 

[Actio  nan,  as  ante,  906,  third  form,'] — Because  he  says,  pleaof  the  West- 
that  he  tlve  said  plaintiff  commenced  his  said  action  against  contlsleDce'Act**^ 
the  said    defendant  in  the  said  court  of  our  said  lord  the  ^3  Geo.  ft.  c.  t?. 
king,  before  the  king  himself,  [or,  if  in  C.  P.  "  of  the  Bench  *'  ®  * 
here,**]  to  wit,  at  Westminster  aforesaid,  in  the  county  afore- 
said, after  the  making  of  a  certain  act  of  parliament  made 
in  the  23d  year  of.  the  reign  of  our  late  sovereign  lord 
George  the  Second,  late  King  of  Great  Britain,  intituled, 
"An  Act  for  the  more  easy  and  speedy  Recovery  of  Small 


'  In  4  B.  Sc  Ores.  547. — 7  D.  1  owcr  Hamlets  may  be  plead- 

&  R.  42,  B.C. — ^The  plea  here  ed  or  given  in  evidence  under 

stated  the  defendant's  readiness  the  general  issue,  3  T.  K.  45*2. 

to  set-off  '<  according  to  the  1  East,  352,  354.     The  Sontii- 

fonn  of  the  Statute,  t&c."  but  wark,  Middlesex,  and  London 

the  averment  appears  to  have  Acts  are  not  pleaded,  but  the 

been  considered  incorrect,  see  general    issue    is    the   proper 

per  LitUedale,  J.  plea,  and  after  verdict  for  less 

^  See  forms,  3  Wentw.  In-  than  40s.  a  suggestion  should 

dex.xviii.  and  as  to  these  pleas  be  made,  2  W  ils.  G)). — Tidd's 

in  General,  see  ante,  vol.  i.  In-  Prac.  0th  edit.  9(n,  ^^c.  39  & 

dex,Ui.'*Court  of  Conscience.''  40  Geo.  3.  c.  104.     The  lan- 

Tbe  Westminster  Act  should  guage  of  the  plea  depends  on 

be  pleaded,  3  T.  R.  452.    The  the  diflbrent  acts. 

VOL.  III.  £ 


"  Debts,  «ritlim  ibe  City  aod  Liberty  of  Westmbster,  and 
'  "  that  Part  of  the  Duchy  of  Lancaster  which  adj<Mneth 
**  thereto,"  and  that  al  the  time  of  the  commencing  of  the 
l^aic]  action,  he  the  said  defendant  was  an  inhabitant  and  re- 
sident vilhin  that  part  of  the  Duchy  of  Lancaster  which  ad- 
joineth  to  the  said  city  and  liberty  of  ^^'estlnin8te^,  [or, 
"  within  the  said  city  and  Uberty  of  Westminster,"]  and  then 
was  and  still  b  liable  to  be  warned  or  summoned  before  the 
Court  of  Requests  in  the  said  act  mentioned.  And  the  said 
defendant  further  »aith,  that  he  was  not,  at  the  time  of  the 
commenccTnent  of  such  action,  indebted  to  the  s^d  plaintiff 
in  any  sum  or  sums  of  money,  amounting  to  the  sum  of  40«. 
And  this,  &c. — [Conclude  ritk  a  verification,  at  ante,  907, 
nxih  form.^ 

[Firtt  plea,  nom  assumpsit,  as  ante,  908 ;  second  plea, 
actio  non,  as  ante,  90G,  l/iird  form.] — Because  he  says,  that 
the  said  defendant,  [or,  if  by  an  executor,  say,  "  the  said 
£.  F.  deceased,"]  did  not,  at  any  time  within  six  years  next 
before  the  exhibiting  of  the  bill  of  the  said  plaintiff  io  this 
behalf,  [or,  im  C.  P.  or,  if  by  originat,  say,  "  before  the 
commencement  of  this  suit,"  or,  if  at  the  suit  <^a*  attorney. 


1 


*  Seefonns.Lil.32.— 2 Rich. 
C.  P.  16,  32.  —  Morg.  217. 
Fonnerij  the  pica  stated  the 
time  when  the  bill  was  exhi* 
bited,  bat  this  is  not  necessary. 
3  Saand.  123.  d.  6.  And  de- 
fendant may  nailer  Ifajs  plea 
■faew  in  evidence  the  time  the 
plaintiS^s  bill  was  actnally  Gled. 
5fi.&Cres.149.  T be  Statute 
of  UnitatioDB  mast  be  pleaded 
in  sssampsit,  tbongb  the  de- 
claration slate  tbc  promise  to 
have  been  made  above  six 
years  before  the  title  of  the  de- 
claration, 2  Sannd.  63,  a.  6. — 
1  Saand.  2B3,  n.  2.  Bat  where 
tbe  Statute  is  not  pleaded,  still 
the  jury  may  presame,  from 
lengtb  of  time  and  otber  cir- 
cumstance*, that  the  debt  has 
been  satisfied.  3  SUrk.  497. 
6  Esp.  62. — 1  Tannt.  572  ;  but 
see  1  D.  &  R.  19.  In  indtbi- 
tahiB  auHmpsit,  and  in  other 
instances    where    the    statute 


begins  to  mn  from  the  time  of 
the  promise,  tbe  above  plea  is 
proper ;  bnt  in  otber  cases 
where  the  caose  of  action  ac- 
cmed  ofler  tbe  making  of  the 
promise,  the  plea  shonld  be 
aetia  nen  occrm',  as  in  the 
next  form,    16   East,  421.  — 

1  SaoDd.  33,  n.  2.  283.  a.  3. 

2  Saand.  63  c  note  6.  Where 
there  are  counts  in  the  decla- 
ration on  promises  by  or  to 
execntors,  assignees.  See,  the 
plea  of  the  Slatote  of  Limita- 
tions must,  if  intended  to  ap- 
ply to  those  connts,  be  so 
framed  as  to  answer  them. 
2  Sannd.  63  d.— 2  Stra.  919. 
2  Hen.  Bla.  &61  ;  and  if  not 
intended  to  apply  to  those 
connts,  it  should  be  qualified  in 
the  introductorj  part.  When 
tbis  statute  is  a  bar,  see  Tidd's 
Prac.  9th  ed.  14  to  17.— 3  Chit. 
Com.  Law,  680. — Chit  jun. 
Uontr.  310. 
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"  heSare  Che  suing  forth  of  the  said  writ  of  privilege,"]  un-      statvtb  of 
dertske  or  promise  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  him.     And  this,  &o. 
[Qmelmde  with  a  vernation,  as  ante,  907,  sixth  formJ] 

[First pleOj  general  issue  ;  second  plea,  actio  non,  as  ante,  ^eOo  nn  acenvU 
906,  first  precedent. 1 — Because  he  says,  that  the  said  several 
supposed  causes  of  action  in  the  said  declaration  mentioned, 
(if  any  such  there  were  or  still  are,)  did  not,  nor  did  any  or 
either  of  them  accrue  (to  the  said  plaintiff**)  at  any  time  within 
sue  years  next  before  the  exhibiting  of  the  bill  ^  of  the  said 
plaindff,  against  the  said  defendant  in  this  behalf,  [or,  ifm 
C,  P.  or,  if  by  original,  say,  "  next  before  the  commencement 
of  this  suit,"]  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him  the  said  defiendant. 
And  diis,  &c. — [Conclude  with  a  verification,  as  ante,  907, 
sixth  precedent  J] 


CD.)  ^  EXECUTORS,  &C. 

ats.   }     And  the  said  defendant,  by  his  attorney,  ^e^?he?^th"*tS*^ 


BT  AND  AGAIN  ST 

'1  '    "       .   .  "'   neiiner  me  us- 

A.  B.  '  comes  and  defends  the  wrong  and  injury,  when,  &c.  tator  nor  the  de- 
and  says,  that  the  said  E.  F.  in  his  Ufe-time,  {and  if  there  ^^j']^*"*  P'^"^'- 
fe  counts  in  the  declaration  on  the  defendant's  promise,  say) 
[and  the  said  defendant  since  his  decease,]  did  not  [nor  did 
either  of  them,]  undertake  or  promise,  in  manner  and  form 
ai  tibe  said  plaintiff  hath  above  thereof  complained  against 
the  said  defendant,  and  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c.  - 

[First  plea,  non  assumpsit ;  second  plea,  actio  non,  as  ante,  Defendant  ne  mn- 
906,  third /orm.] — Because  he  says,  thathe  the  said  defendant  ««**  "^*«'<'»'  • 

*  See  forms.  Plead  A.  451.  eators.    If  at  the  suit  of  the 

1  Ridu  C.  P.  149.    See  note  assignee  of  a  bankrupt,    see 

te  the  pnMsediiig  form.    This  2  Saund.  60  d.  n. 

plea  IS  aeceiisaf y  wrbenever  the  ^  Defendant    may  shew  in 

deslarstiwi  eontaios  a    coont  evkJence  the  time  of  the  actual 

oa  a  oaase  of  aelion  which  did  filing  of  the  bill,  in  order  to 

not  aecroe  until  after  the  mak-  support    this    averment    and 

log  of  the  contf  act,  and  will  plea,  6  B.  &  Cres.  140. 

svfiee  io  all  cases,  and  seems  *  If  the  defendant  intends 

Ml  gefleral   preferable  to  the  to  deny  his  being  executor  or 

precetlkig  precedent.  2  Saand.  administrator,  he   mast  plead 

4fiSd. — 1  Saand.  33. — 16  East,  such  denial  specially  as  above, 

421,  for  onless  pleaded,  his  repre- 

*"  Oyiit  these  wordsi  if  the  sentative  character  is  admitted, 

action  be  at  the  salt  of  exe-  If  defendant  intends  denjing 

E  2 
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PLEAS   IN    BAR. 


pv  AKu  A  RAIN  ST  Hcver  WES  exGCutoF  of  the  last  will  and  testament  of  the  said 
BKEcuTORs,  &c.  E.  F.  dcceascd,  nor  ever  administered'  any  of  the  goods 

and  chattels  which  were  of  the  said  E.  F.  deceased,  at  the 
time  of  his  death,  as  executor  of  the  last  will  and  testament 
of  the  said  K.  F.  deceased,  in  manner  and  fonn  as  the  said 
plaintiff  hatli  alwve  in  his  said  declaration  in  that  behalf 
alleged.  And  this,  &c. — [Concltale  with  a  verification^,  as 
ante,  907,  sixt/i  form,^ 


he  has  taken  upon  himself  tlie 
burthen  of  the  execution  of  the 
will,  he  should  plead  accord- 
ingly, see  1  M.  &  P.  677.  The 
plea  of  ne  vnqucs  executor  may 
be  pleaded  in  bar  as  above. 
Com.  Dig.  Pleader,  2  D.  7.— 
3  Salk.  I.— 2  Ld.  Raym.  1207. 
1  Saund.  274,  n.  3.  If  the  pro- 
bate was  taken  out,  but  not 
till  after  action  brought,  the 
above  plea  will  not  suffice, 
3  C.  &  P.  123.  The  plea  of 
ne  unqves  executor,  does  not 
deny  the  cause  of  action,  bat 
only  that  the  defendant  is  one 
of  the  representatives  of  the 
testator,  1  Saund.  207,  n.  As 
to  the  plea  of  plaiutiflT  being 
ne  vnques  executor,  see  2  Stark. 
Evid.  548.  See  the  forms, 
Kast  £nt.  322  a.  329  b.  pi.  10. 
830  a.— Co.  Ent.  144  b.  —  Lib. 
Plac.  427,  pi.  27.-6  Wentw. 
293.--ld.  Ind.  xxvi.— I  Rich. 
C  P.  454 — See  ib.  pleaded  in 
abatement,  1  Wenlw.  14.  A 
plea  that  defendant  is  adminis- 
trator, not  executor,  is  in  abate- 
ment. Under  this  plea  the  de- 
fendant may  give  in  evidence 
that  there  were  liona  notahilia^ 
in  other  dioceses,  for  it  con- 
fesses, and  avoids,  and  does 
not  falsify  the  seal  of  the  ordi- 
nary,  L  Saund.  274,  6.  —  See 
5  H.  &  Cres.  492.  Post,  942. 
I  Salk.  297, 298.-5  Mod.  145. 
If  this  plea,  or  a  release  to  the 
defendant  himself,  be  falsely 
pleaded,  semble  that  the  de- 
fendant will  be  liable,  de  bonis 
proprii$,    I    Saund.    336.  — 


Wight w.  IB.  —Toller,  2d  edit. 
463,  474,  when  not,  1  B.  &'  A. 
254.  Post,  943,  4.  As  to  pleas 
by  executors  in  general,  see 
Toller,  2d  edit.  472,  3,  4. 

The  plea  of  ne  unques  ex- 
ecutor may  be  pleaded  with  the 
general  issue,  and  with  plene 
administravit,  <^'c.  Fortes.  336. 
Com.  Dig.  Pleader,  E.  2.  If 
there  he  any  doubt  whether 
the  defendant  mav  not  have 
made  himself  executor  de  son 
tort^  it  is  dangerous  to  plead 
ne  vnques  executor,  because  it 
may  render  the  defendant  per- 
sonally liable  for  the  debt  and 
costs,  though  he  may  not  have 
assets  to  the  amount,  1  Saund. 
336  b.  n.  10;  but  there  will  be 
no  danger  as  to  the  costs,  if  the 
defendant  plead  with  this  plea, 
the  plea  of  plene  administravii^ 
and  the  plaintiflT  proceeds  to 
trial, bat  does  not  succeed  apoa 
it,  I  B.  &  A.  254.—  8  Taant. 
129.  If  there  be  no  good 
ground  of  defence  nnder  noii, 
assumpsit,  it  is  best  not  to  plead 
it,  or  indeed  any  other  plea  not 
maintainable,  see  post,  943,  n. 

*  This  seems  proper,  be- 
cause a  person  who  has  wrongs 
fully  administered,  may  be  sued 
as  an  executor  generally,  1 
Saund.  265,  n.  2. 

^  It  is  usual  to  conclude  this 
plea  with  a  verification.  It 
should  seem,  however,  that 
as  the  subject-matter  of  it  is 
a  denial  of  an  allegation  in  the 
declaration,  it  might  conclude 
to  the  country. 
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[First  plea^  general  issue  ^ ;  second  plea,  actio  noti^  as  ante,   by  amd  against 
906,  /Airrfybrw.]— Because  he  says,  that  he  is  not,  nor  ever   ""J^^-^^***.  *^«- 
hath  been  administrator  of  the  goods  or  chattels,  rights  or   umiuen  oaminL 
credits,  which  were  of  the  said  £.  F.  deceased,  in  manner  <»'*^««*'' 
and  form  aforesaid,  as  the  said  plaintiff  hath  above,  in  his 
said  declaration   in   that  behalf  alleged.     And  this,   &c. 
[Conclude  with  a  verification,  as  ante,  907,  sixth  form.l 


CD. 
ats. 


And  the  said  defendant,  by his   Plaintiff 


ne  »»• 


attorney,  comes  and  defends  the  wrong  JfuVc^wS  oy^ 
A.  B.  suing  as  ad-  C  and  injury,  when,  &c.  and  craves  oyer  of  leiters  of  ad- 
ministrator, &c.   J  of  the  said  supposed  letters  of  adminis-  "'°***™^<>'>*» 
tration,  and  they  are  read  to  him  in  these  words,  &c.  [/iere 
set  them  out  verbatim]   which   being  read  and  heard,  the 
said  defendant  says,  that  the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action   thereof  against  him,  be- 
cause he  says,  that  the  said  plaintiff  is  not,  nor  ever  hath 
been,  administrator  of  the  goods  or  chattels,  rights  or  cre- 


*  See  the  notes  to  tbe  pre- 
ceding form.  This  is  a  good 
plea  in  bar.  Com.  Dig.  Plead- 
er, 2  D.  13,  aod  as  a  persoa 
cannot  be  sued  as  adminis- 
trator ele  ton  tort,  it  is  not  ne- 
cessary in  this  plea  to  aver  that 
the  defendant  never  adminis- 
tered, 6  T.  R.  551.  Semble  if 
tbe  deceased  made  a  will,  it 
must  be  pleaded  specially  that 
be  made  it,  and  that  it  was 
proved,  and  it  mast  be  tra- 
versed that  he  died  intestate, 
sec  form,  Plowd.  282. — Com. 
Dig.  Administrator,  B.  1. — 
2  Saond.  47,  n.  The  pleas  asu- 
allv  cuncldde  with  a  verification 
but  see  note,  preceding  page. 
If  the  plea  be  that  defendant  is 
executor,  not  admininistralor, 
see  1  Salk.  297.-5  Mod.  145. 

^  See  note,  ante,  941  a. 

*  In  an  action  of  assumpsit 
by  an  administratrix  upon  a 
promissory  note,  given  to  her 
intestate,  it  was  averred  in  the 
declaration  as  usual,  that  ad- 
ministration of  the  effects  of 
ititestate  was  duly  granted  by 
toe  bUbop  of  C,  and  the  above 


plea  was  pleaded ;  and  issue 
being  joined,  tbe  letters  of  ad- 
ministration granted  by  the 
bishop  of  C  were  produced  by 
the  plaintiff*,  but  it  was  also 
proved  that  the  intestate,  at 
the  time  of  bis  death,  had  Inma 
votabilia  in  another  diocese,  in 
a  different  province,  and  no 
evidence  was  given  as  to  the 
residence  of  the  defendant  at 
the  death  of  the  intestate:  It 
was  held,  first,  that  the  letters 
of  administration  were  not 
void,  inasmuch  as  the  other 
diocese  in  which  the  intestate 
bad  bona  notabilia  was  in  a 
difierent  province ;  and,  se- 
condly, that  the  only  question 
raised  upon  the  issue  was,  whe- 
ther the  letters  of  administra- 
tion were  duly  granted  by  the 
bishop  ofC,  and  that  it  was 
no  part  of  the  issue  whether 
the  defendant,  at  the  death  of 
the  intestate,  resided  within 
the  diocese  of  C.  The  fact  of 
his  residence  elsewhere,  if  re- 
lied upon,  ought  to  have  been 
specially  pleaded.  5  B.  &  C. 
491.-15  D.  &  Ry.  247,  S.C. 


943  a  PLEAS   IN    BAR. 

BY  AND  AOAiHST  dit8|  wfaich  wcrc  of  tlic  Said  E.  F«  deceased,  in  manner  and 
.XEcuTOHi,  Ac.  fy^  ^  thg  g^y  plaintiff  hath  above  in  that  behalf  aUeged. 

And  this,  &c. — [Conclude  wUh  a  verification^  as  ante,  907, 
Mxthform.'] 

Plaintiff jMim^Kef      [Actio  non^  as  ante,  906.]  —  Because  he  saith,  that  the 

toetM^ of  ac*-    **'^  plaintiff,  as  to  the  said  several  supposed  causes  of  ac- 

tion  coDtained  in    tion  in  the  said  declaration  mentioned  *,  is  not  nor  ever  was 

ec  ra  on  .        administratrix  of  the  goods,  chattels,  and  effects  which  were 

of  the  said  J.  W.  deceased,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  her  said  declaration  in  that  behalf 
alleged.  And  this,  &c. — [Conclude  with  a  verification^  as 
antCi  907,  sixth  form.] 

Plea,  as  to  all  the  And  for  a  further  plea  in  this  behalf,  as  to  all  the  counts 
LTttat*iMUtor  ^^  ^^^  ^^^  declaration  except  the  last,  the  said  defendant, 
appoinuid  the  by  leave  of  the  court  here,  for  this  purpose  first  had  and 
defendaiit,°and^  obtained,  according  to  the  form  of  the  Statute  in  such  case 
another,  joint  ex-  made  and  provided,  says,  that  the  said  plaintiff  ought  not 

to  have  or  maintain  his  aforesaid  action  thereof  against  him, 

[  943  ]        because  he  says,  that  the  said  E.  F.  the  testator,  in  the  said 

declaration  mentioned,  in  his  life-time,  to  wit,  on,  &c.  at,  &c. 

(venue)  aforesaid,  duly  made  and  published  his  last  will  and 

testament  in  writing,  and  thereof  constituted  and  appointed 

the  said  defendant,  the  said  plaintiff,  and  one  G.  H.  joint 

executors,  and  afterwards,   to  wit,  on,  &c.  at,   &c.  (venue) 

aforesaid,  died  without  altering  or  revoking  his  said  last  will 

and  testament,  and  this  he  the  said  defendant  is  ready  to 

verify,  wherefore  he  prays  judgment,   if  the  said  plaintiff 

ought  to  have  or  maintain  his  aforesaid  action  thereof  against 

Plea  to  the  la«t     him,  &c.    And  for  a  further  plea  in  this  behalf,  as  to  the 

ckiration,  that  if  ^^id  last  count  of  the  Said  declaration,  the  said  defendant 

any  promise  was    by  uj^g  leave,  &c.  [actio  noH.  ut  supra^  because  he  says,  that 

made  It  was  made     /         ..  .      *•       ,  ,         i.  .        ,  -i   i 

by  all  the  execu-  the  said  promise  and  undertakmg,  m  the  said  last  count 
Gondu^d?nskba^    mentioned,  if  any  such  was  made,  was  made  by  the  said 

defendant,  together  with  the  said  plaintiff  and  G.  H.  jointly, 
and  not  by  the  said  defendant  separately,  and  without  the 
said  plaintiff  and  G.  H.  And  this,  &c. — [Conclude  with  a 
verijicationj  as  ante,  907,  sixth  form,'] 


■  8ee5  B.  *  C.  401,407,  and  plea,  see  2  B.  &  P.  124, 126. 

the  observation  of  Bay  ley,  J.  The  plaintiff  might  reply «  that 

and  form,  id.  402.  he  did  not  prove  the  will,  see 

^  As  to  the  validity  of  this  3  T.  R.  567. 
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[Firsi  pleas  general  issue;  second  plea,  by  leave,  %c. 
actio  non,  as  ante,  906,  third f arm. ^Secause  he  says,  tbat 
the  said  several  supposed  promisea  and  undertakings,  in*tbe 
said  declaration  mentioned  (if  any  sucb  were  made),  were 
and  each  and  every  of  them  was  made  by  the  said  £•  F.  in 
his  life-time^  jointly  with  certain  othei  persons,  to  wit,  G.  H. 
and  I.  K.  who  have  survived  the  said  £.  F.  and  are  still 
linng,  to  wit,  at,  &c.  {ve$nie)  aforesaid,  and  not  by  the  said 
£.  F.  alone,  as  by  the  siud  declaration  is  above  supposed. 
And  thu,  &c. — [Conclude  with  a  verification,  as  ante,  907^ 


BY  AND  AttAINST 
KXECUTOas,  &C^ 

Plea  to  an  action 
against  an  execu- 
tor, tliat  there 
were  other  con- 
tracting parties 
besides  the  testa- 
tor, who  surviTed 
the  testator. 


[First  plea,  general  issue  ^  as  ante,  908 ;  seco$ulplea,  actio  Pie^e  mimnU* 
fum'yos  ante,  906,  third  form.l — Because  he  says,  that  he    "^'   * 


*  See  forms,  2  Sannd.  220. 
2  Rich.  C.  P.  10.  246.  If  the 
itefendant  have  any  assets  in 
hiod,  he  should  plead  plene 
admmistraoit  prater,  as  in  the 
form,  post,  945.  Id  an  action 
agaiDst  ao  executor  of  an  exe- 
cutor, the  plea  must  shew  a 
dae  adroinistratioD  by  each. 
10  East,  315. — See  post,  944. 

^  Unless  there  be  some  Buf« 
ficient  ground  on  which  tlie 
piaiotilT'a  demand  may  be  dis- 
puted, it  is  not  advisable  to 
plead  the  general  issue,  or  any 
other  plea  dispotiog  the  debt. 
2RI.Rep.  1275.  lSaond.3d6b. 
Where  the  defendant  pleads  non 
amiMpt^and  plene  administra- 
vti,ifthe  plaintiflftake  judgment 
of  assets  iii  futwro  upon  the 
latter  plea,  and  go  to  trial  upon 
tJie  ploa  of  non  assumpsit,  he 
»ill  be  entitled  to  costs  if  he 
obtain  a  verdict,  and  therefore 
io  such  case,  unless  the  de« 
feoilant  baa  a  good  ground  of 
defence  upon  non  assumpsit,  it 
is  usual  for  bim  to  rooTe  to  with- 
draw bis  plea,  which  the  court 
vill  permit  bim  to  do  on  pay- 
ment of  cosu,  2BI.  llep.  1275. 
9B.  &  C.  655.— Tidd,  9th  ed. 
900.  But  if  an  executor  plead 
sereral  pleas,  and  the  plaintiff 
take  issue  on  tliem,  and  any 
one  of  them  a  bar  to  the  ac- 


tion (as  plene  administravit^  or 
the  like)  be  found  for  tlie  de- 
fendant, lie  will,  as  in  ordinary 
cases,  be  entitled  to  the  costs 
of  the  trial.  IB.  &  A.  254. 
8  Taunt.  129.— 9  B.  &  C.  657, 
ace.  Sed  vide  12  £ast,  232.— 
5  East,  261.  When  an  exe- 
cutor or  administrator  pleads 
plene  adminittravitt  or  judg- 
ments outstanding,  and  plene 
administravit  prater,  and  the 
plaintiff,  admitting  the  truth  of 
the  plea,  takes  judgment  of 
assets  infnturo,  the  defendant 
is  not  liable  to  costs.  Tidd, 
9th  edit.  980.  Nor  does  he 
seem  to  be  liable  thereto  when 
he  pleads  plene  adminutravit 
prater,  and  the  plaintiff,  admit- 
ting the  truth  of  the  plea,  takes 
judgment  of  the  assets  admit- 
ted in  part,  and  for  the  residue 
of  assets  tn/tt/ttfo.  Id. — Bast. 
Entr.  323. —8  Co.  134.— 
2  Sjiund.  226. 

On  a  plea  of  plene  adminis' 
travit  by  several  executors,  if 
some  are  shewn  to  have  assets 
in  hand,  and  the  others  not, 
the  latter  are  entitled  to  a 
verdict.  Mo.  &  Mai.  C.  N.  P. 
330. 

^  This  seems  proper  in  all 
cases,  4  East,  508. — 2  Saund. 
216,  n.  I.  220,  n.  3. 
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BY  AND  AGAINST  [hath  fuUy  administered  all  and  singular  the  goods  and  chat- 
'  '  telsy  which  were  of  the  said  £.  F.  deceased,  at  the  time  of 
his  death,  and  which  have  ever  come  to  the  hands  of  the 
said  defendant  as  executor  (or^  *^  as  adminbtrator**)  as  afore- 
said, to  be  administered,  to  wit,  at,  &c.  (venue)  aforesiud ; 
and  that  he  the  said  defendant]  *  hath  not,  nor  on  the  day  of 
exhibiting  the  bill  of  the  said  plaintiff  in  this  behalf  ^  (or,  if 
in  C.  P.  or  by  original^  "  at  the  time  of  the  commencement 
of  this  suit*')  or  at  any  time  since  *^,  had  any  goods  or  chat- 
tels which  were  of  the  said  E.  F.  deceased,  at  the  time  of 
his  death,  in  the  hands  of  the  said  defendant  as  executor 
{or  "  as  administrator"),  as  aforesaid,  to  be  administered. 
And  this,  &c. — [Conclude  with  a  verification^  as  ante^  907, 
sixthform,'\ 

Plene  adminh-  [Actio  non,  OS  ante,  90G,  third  formJ] — Because  he  says, 

eciitor  of  an  ex-  ^^^^  ^^^  said  G.  H.  (the  first  executor)  in  his  life-time,  did 
ecutor**.  f^i]]y  administer  all  and   singular  the  goods  and  chattels 

which  were  of  the  saidE.  F.  (the  first  testator)  deceased, 
at  the  time  of  his  death,  and  which  ever  come  to  the  hands 
of  the  said  G.  H.  {the  first  executor)  as  such  executor,  to 
be  administered.  And  that  he  the  said  defendant  {the 
executor  of  the  executor)  hath  fully  admhiistered  all  and 
singular  the  goods  and  chattels,  which  were  of  the  said 
E.  F.  (the  first  testator)  deceased,  at  the  time  of  his  deaths 
and  which  have  ever  come  to  the  hands  of  the  said  de- 
fendant, as  executor  as  aforesaid,  to  be  administered,  to 
wit,  at,  &c.  (venue)  aforesaid*;  and  that  the  said  defendant 
hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the  said 
plaintiff  in  this  behalf,  or  at  any  time  since,  had  any  goods 
or  chattels  which  were  of  the  said  E.  F.  (the  first  testator) 


*  The  words  within  the 
brackets,"  that  the  executor  hath 
fully  administered  the  goods,^* 
&c.  are  usually  inserted,  but 
it  has  been  said  are  superfla- 
ous,  and  that  the  more  formal 
aod  correct  way  of  pleading  is 
to  omit  these  words.  "2  Saund. 
220,  n.  3.  But  accordiog  to 
2  Saund.  220,  n.  a.  5th  edit, 
by  Messrs.  Patterson  and  Wil- 
liams, it  is  better  theyr  should 
he  inserted. 

^  This  b  material,  2  Saund. 
?16,  n.  1.  220,  n.  3.-4  East, 


508.  Under  this  allegation  the 
defendant  may  give  in  evi- 
dence any  due  administration 
of  assets.     1  Esp.  Rep.  314. 

«  Material,  3  East,; 375.— 
Cro.  Jac.  132;  and  as  to  the 
replication  to  it,  see  6T.  R.  11. 
Post,  1163. 

^  The  above  is  the  form  of 
the  amended  plea,  in  Wells  and 
FydelK  10  East,  315. 

*  II  is  necessary  to  aver  that 
the  first  executor  hath  fully 
administered,  10  East,  315. 
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deceased,  at  the  time  of  his  deaths  in  the  hands  of  the  said  by  and  against 
defendant,  as  executor  as  aforesaid,   to  be  administered.   "^cutoRs,  &c 
And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907, 
axikfarm.'] 

[Actio  nonj  as  ante,  906,  first  formJ] — Except  as  to  the  pune  ndmuik' 
sum  of  £ — \  because  he  says,  that  he  the  said  defendant  ^ravU  pr^er\ 
hath  fully  administered  all  and  singular  the  goods  and  chat- 
tels which  were  of  the  said  E.  F.  deceased,  at  the  time  of 
his  death,  and  which  have  ever  come  to  the  hands  of  the 
said  defendant,  as  executor  [or, "  as  administrator*']  as  afore- 
said, to  be  administered,  except  goods  and  chattels  of  the 
▼alue  o{£ —  [or,  except  the  said  sum  of£ — ]  to  wit,  at,  &c. 
(venue)  aforesaid,  and  that  he  the  said  defendant  hath  not, 
Qor  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff  in 
this  behalf,  [or,  if  in  C.  P.  or  by  original,  "  at  the  time  of 
the  commencement  of  this  suit,"]  or  at  any  time  since,  had 
any  goods  or  chattels  which  were  of  the  said  E.  F.  deceased, 
at  the  time  of  his  death,  in  his  hands  to  be  administered, 
except  the  said  goods  and  chattels  of  the  value  aforesaid, 
[or,  the  said  sum  of  £ — ],  And  this  he  the  said  defendant 
is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  the  said  defendant,  except  as  to  the  said 
sum  of  £ — ,  &c* 

[  946  ] 
[First  plea,  general  issue,  as  ante,  908 ;  second  plea,  plene  Plea  of  rcuiner 
adrntustratnt,  as  ante,  943 ;  third  plea,  actio  non,  as  ante,  906,   ^^  *"  «»e<^»tor  ^ 


'  See  the  forms,  Rast.  £nt. 
323  a.— 3  Wentw.  211,  214. 

^  Some  of  the  forms  pray 
judgment  generally,  Rast.  £nt. 
3-J3.-3Wentw.  211.— Others 
do  not  commence,  but  only 
conclade,  with  a  prayer  of 
judgment,  except  as  to  the  as- 
sets acknowledged,  3  Wentw. 
211,  214.  The  latter  prece- 
deDt  also  avers  the  bringing  the 
money  into  court,  but  this  is 
Qonecessary,  for  the  assets 
confessed  may  be  goods  or  a 
leasehold  interest,  not  capable 
of  being  brought  into  court 
The  same  precedent  also  ad- 
mits a  liability  to  costs,  but 


this  is  incorrect,  for  if  the 
plea  be  true,  the  defendant  is 
not  liable  to  costs.  Ante,  943, 
note. 

^  See  forms,  1  Sannd.  333. 
3  Went.  219,  244.— Id.  Index, 
xxvi.  to  xxxiii. — 2  Rich.  C.  P. 
230,  254.  A  retainer  may  be 
pleaded  or  given  in  evidence 
under  the  plea  of  plene  ad- 
minUtravit,  I  Brownl.  75. — 
6  Burr.  1380,  5.-2  Bl.  Rep. 
065.— Co.  Lit.  283  a.  But  it 
is  in  general  advisable  to  plead 
it,  in  order  to  compel  the 
plaintiff,  by  his  replication,  to 
admit  either  the  retainer  or 
the  insttfliciency  of  the  assets ; 


946 


PLEAS  IN   BAR. 


On  a  bond. 


BT  AMD  AG  AiRiT  tMrd/orm.] — Because  he  says,  that  the  said  E.  F.  in  his  fife- 

at,  &C.  (vemte)  aforesaid,  by  his  certain  writing  obfigatory , 

sealed  with  his  seal,  and  now  shewn  to  the  court  here,  the 
date  whereof  is  a  certain  day  and  year  therein  mentioned,  to 
wit,  the  day  and  year  hist  aforesaid,  acknowledged  himself 
to  be  held  and  firmly  bound  unto  the  said  defendant,  in  the 
sum  of  £ —  of  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  defendant,  with  a  condition  thereunder  written,  that 
if,  &c.  [here  set  out  the  condition]  %  which  said  writing  obliga* 
tory  was  so  made  as  aforesaid,  for  securing  the  payment  of 
a  just  debt  ^  and  at  the  time  of  the  death  of  the  said  E.  F. 
was,  and  still  is,  in  full  force  and  effect,  not  in  the  least  re- 
versed, satisfied,  or  otherwise  vacated,  and  before  and  at  the 
time  of  the  commencement  of  this  suit,  a  large  sum  of  money, 
to  wit,  the  sum  of  £ —  payable  to  the  said  defendant,  under 
and  by  virtue  of  the  said  writing  obligatory,  for  principal  and 
interest,  was,  and  still  is,  unpaid  and  unsatisfied  to  the  said 

On  a  simple  con-  defendant*.     And  the  said  defendant  further  saith,  that  the 

said  E.  F.  in  his  life-time,  and  at  the  time  of  his  death,  was 
justly  and  truly  indebted  to  the  said  defendant  in  a  large 
sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money, 
for,  &c.  [here  state  the  particulars  of  the  set-off  on  simple 
contract,  as  ante,  937  to  939,]  and  which  said  last-mentioned 
sum  of  money  stiH  remains  wholly  in  arrear,  unpaid,  and 
unsatisfied  to  the  said  defendant.     And  the  said  defendant 

poiotedexecntor,  f^^^her  saith,  that  the  said  E.  F.  in  his  life-time,  to  wit,  on, 

&c.  (dijUe  of  will,  or  about  it,)  at,  &c.  (venue)  aforesaid,  duly 
made  and  published  his  last  will  and  testament^  in  writing. 


tract  debt. 


[947  ] 
Defendant  ap- 


and  as  to  what  may  be  pleaded 
by  way  of  .retainer,  see  1  B. 
&  A.  664,  2  SUrk.  528 ;  see 
form  of  plea  of  retainer  under 
marriage  settlement,  4  Price, 
89 ;  how  to  frame  plea  in  ge- 
neral, id. 

*  When  it  is  proper  to  state 
the  condition  of  the  bond  in 
the  plea,  see  1  Sannd.  333,  n.  7. 
5  T.  R.  309. 

^  Id  pleading  a  retainer  on 
a  bond  debt,  it  is  not  necessary 
to  aver,  that  the  bond  was  given 
for  a  just  and  trae  debt,  6  T.  R. 
560.— I  Saund.  330,  n.  4.  333, 
u.  6. 


^  It  seems  proper  in  all  casea 
to  shew  how  much  is  due  on 
the  bond.  3  T.  R.  309.  — 
1  Sannd.  333,  note  7. 

^  In  an  action  against  an 
administrator,  it  is  not  neces- 
sary in  his  plea  of  retainer  to 
state  the  letters  of  administra- 
tion, because  the  declaration 
admits  it,  6  T.  R.  550 ;  bnt  it 
is  otherwise  in  the  case  of  an 
executor,  who  pleads  a  retainer 
in  that  character,  1  Mod.  208. 
Bat  see  6  T.  R.  550.— 2  Stra. 
1106;  and  therefore  the  above 
allegation  of  the  will  and  ap- 
pointment of  the  defendant  as 
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and  diereby  constituted  and  appointed  the  swi  defendant  bvandagaivit 
executor  tfaenof,  and  afterwards,  to  wit,  on  the  day  and  **«c"t®"»  *«• 
yevr  last  aforesaid,  at,  &c.  {v0nue)  aforesaid,  the  said  £•  F. 
died,  irithoat  revoking  or  altering  his  said  will ;  after  whose 
death  the  said  defendant  duly  proved  the  said  will,  and  took 
upon  himself  the  burthen  of  ^e  execution  thereof,  to  wit, 
at,  &c  {i>em$e)  aforesaid  {  and  the  said  defendant  further 
Bsith,  that  he  hath  fiilly  administered  all  and  singular  the 
goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time 
of  his  death,  and  which  have  ever  come  to  the  hands  of  the 
nid  defendant,  as  executor,  [or, "  as  administrator'^  aa  afore- 
said, to  be  administered,  except  goods  and  chattels  of  small 
▼aloe,  to  wit,  of  the  value  of  £10%  and  that  he  hath  not, 
nor  on  the  day  of  exhibiting  the  bill  aforesaid,  [or,  tf  in 
C  P.  or  by  ariginalf  '*  at  the  time  of  the  commencement  of 
this  suit,**^  or  at  any  time  afterwards,  had  any  goods  or 
chattels  which  were  of  the  said  £•  F.  deceased,  at  the  time 
of  his  death,  except  the  said  last-mentioned  goods  and  chat* 
tek  of  the  value  aforesud,  which  are  not  sufficient  to  pay  or 
satisfy  the  monies  due  and  owing  to  the  said  defendant  as 
aforesaid,  and  which  he  the  said  defendant  retains  in  his 
hands,  towards  and  in  part  satisfaction  and  payment  thereof, 
and  this,  &c. — [Conclude  with  a  verificaiion,  as  ante,  907, 
sixth/orm.'] 


[Actio  non,  as  ante,  906,  first  form.] — Because  he  says,  Jnilsimnt  reco- 

that  one  G.  H.  heretofore,  and  in  the  life-time  of  the  said  Jft^^  aJ'Mt-***' 

E.F.  to  wit,  in* Term,  in  the year  of  the  reign  •tanking  bond, 

of  our  lord  the  now  king,  in  the  court  of  our  said  lord  the  agaimt  defend- 


executor  is  in  general  advise* 
able,  aod  if  in  an  action  against 
a  person  sued,  as  executor,  be 
plead  a  retainer  as  administra- 
tor, the  letters  of  administra- 
tion sbonld  be  stated,  Sir  T, 
Jooes,  23»— 6  T,  R.  661. 

'  Some  valae  onght  to  be 
^ted,  thoQgh  the  precise 
aniosnt  is  not  material  or  tra- 
versable, 1  Sannd.  333,  o.  7. 

^  See  precedents,  3  Wentw* 
lod.  xxn  to  xxxiii.-^!  Saund^ 
329  to  338.— Latw.  446,  447» 
la.  Enu  67,  100,  in,  117, 
119,  160.— 2  Rich,  a  P.  96  to 
117.-^Piead,  Assist,  370.  And 


as  to  the  form  of  a  plea  of  this 
natnre  in  general,  see  1  Saund. 
329  to  339,  in  the  notes.  An 
nnsatisfied  decree  in  equity 
cannot  be  pleaded,  bat  that 
court  will  relieve.  II  Vin*  Ab» 
291.*-Freeni.  333.-3  P.  Wms. 
401,  n.  f.— Toiler,  270. 

^  The  plea  must  state  the 
Term  and  year  when,  and  the 
court  in  which  the  judgment 
was  obtained,  1  Saund.  329, 
note  1 ,  and  as  to  the  mode  of 
stating  a  judgment  recovered 
against  the  deceased,  id.  ibid, 
note  2.  An  erroneous  judg« 
meot  is  sufficient,  1  Sirs.  407.. 
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Bond  ouUtand- 

IDg. 


BT  AND  AGAINST  king,  beforc  the  king  himself,  [state  the  recovery  of  the 

'     '  judgment  against  tJte  deceased  in  the  Kings  Bench,  Common 

Pleas y  or  Exchequer,  whether  in  assumpsit  or  debt,  ^c.pre- 

decS^d^*^**"*^  cwe/y  as  in  the  precedents,  ante,  482  to  408,  and  conclude 

as  in  those  precedents  with  a  reference  to  the  record,  and  an 
allegation  that  the  judgment  is  still  in  force;  see  the  pre- 
cedent in  1  Saund.  329,  and  then  proceed  as  follows  rl — And 
the  said  defendant  further  saith,  that  the  said  E.F.  in 
his  life-time,  to  wit,  on,  &c.  (diUe  of  bond,)  at,  &c.  (venue) 
aforesaid,  by  his  certain  writing  obligatory,  sealed  with  his 
seal,  became  held  and  firmly  bound  to  one  J.  K.  in  the  sum 
of  ^—  of  lawful  money  of  Great  Britain,  to  be  paid  to  the 
said  J.  K.  which  said  writing  obligatory  was  so  made  as 
aforesaid,  for  securing  the  payment  of  a  just  debt  %  and 
at  the  time  of  the  death  of  the  said  E.  F.  was,  and  still 
is,  in  full  force  and  effect,  not  in  anywise  cancelled,  an- 
nulled, paid  off,  or  satisfied,  and  before  and  at  the  time 
of  the  commencement  of  this  suit,  there  was  and  still  ^ 
is  due  and  owing  to  the  said  J.  K.  upon  and  by  virtue  of 
the  said  writing  obligatory,  a  large  sum  of  money,  to  wit, 

JadgmentagainBt  the  sum  of  i£ —  to  wit,  at,  &c.  {venue)  aforesaid*.     And 

the  said  defendant  further  saith,  that  one  L.  M.  after  the 


*  This  allegation  is  usaal, 
though  it  is  not  necessary.  If 
the  debt  were  not  a  just  one, 
the  plaintiff  might  shew  it  in 
his  replication,  I  Saund.  330, 
n.  4,  333.  n.  6.— 1  M.&  S.  345. 

»>  See  Toller,  281.— 11  Viu. 
Ab.  304. 

^  The  defendant  may  plead 
the  penalty  as  the  outstanding 
debi,  or  may  shew  what  is 
really  due,  and  the  latter  mode 
is  recommended ;  and  some- 
times it  is  proper  to  set  forth 
the  condition  of  the  bond,  as 
ante,  946.-6  T.  R.  309.— 
1  Saund.  333,  note  7. 

^  As  to  the  mode  of  plead- 
ing a  jndgment  against  the  de- 
fendant as  executor  and  ad- 
ministrator, see  I  Saund.  329, 
n.  8,  330,  n.  4,  331,  n.  5.  For- 
merly it  was  the  practice  in  all 
cases  to  set  forth  the  bond  or 
other  debt,  •  upon  which  the 
judgment,  was    founded,    and 


the  pleadings  in  the  action . 
1  Saund.  329,  note  3,  but  the 
present  mode  of  pleading,  in 
assumpsit,  a  judgment  obtained 
against  an  executor  or  admi- 
nistrator, is  as  above,  not  stat- 
ing the  nature  of  the  debt,  or 
the  proceedings ;  and  though  it 
is  stated  in  1  Saund.  331,  n.  b, 
to  be  proper  to  set  forth  the 
declaration  or  pleadings  in  the 
action  this  is  not  usual ;  bat  in 
a  plea  to  an  action  of  debt  on 
specialty,  it  is  still  necessary  to 
shew  that  the  debt  on  which 
the  judgment  was  recovered 
was  a  specialty,  or  to  aver, 
that  the  judgment  was  reco- 
vered before  the  defendant  had 
notice  of  the  plaintiff's  demand, 
see  1  T.  R.  690.— 5  Id.  238.— 
1  Sid.  333.  See  a  plea  of  jndg- 
ment recovered  against  de- 
fendant as  executor,  puis  dar» 
rein  continuance,  post,  1240. 
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death  of  the  saidE.  F.  to  wit,  in Term,  in  the bt  APDAOAiittT 

jear  of  the  reign  of  our  lord  the  now  king  %  impleaded  the  ' 

said  defendant  as  executor  of  the  last  will  and  testament  of 
the  said  £.  F.  deceased,  [oTy  "  as  administrator  of  all  and 
singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  E.  F.  at  the  time  of  his  death,  who  died 
intestate,"]  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  [or,  "  of  the  bench,"]  at  Westminster,  in  the 
county  of  Middlesex,  in  a  certain  plea  of  debt  ^,  for  the  sum 
of  £ —  due  and  owing  to  the  said  L.  M.  from  the  said  E.  F. 
in  his  life-time,  and  at  the  time  of  his  decease ;  and  such  pro- 
ceeding were  thereupon  had  in  the  said  court  of  our  said 
lord  the  king,  at  Westminster  aforesaid,  in  that  plea,  that 

the  said  L.  M.  afterwards,  to  wit,  in  that  same Term, 

in  the year  aforesaid,  by  the  consideration  and  judg- 
ment of  the  said  court  recovered  against  the  said  defendant 
as  executor  [or,  **  as  administrator,"]  as  aforesaid,  his  said 
debt  of  £ —  and  also  £ —  which  by  the  same  court  were  ad- 
judged to  the  said  L«  M.  for  his  damages  which  he  had  sus-. 
tained,  as  well  on  occasion  of  the  detaining  of  that  debt 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  to  be  levied  of  the  goods  and  chattels 
which  were  of  the  said  E.  F*  at  the  time  of  his  death  in  the 
hands  of  the  said  defendant  to  be  administered,  if  he  had 
so  much  thereof  in  his  hands  to  be  administered,  and  if  he 
had  not  so  much  thereof  in  his  hands  to  be  administered^ 
then  the  sum  of  £ —  parcel  of  the  danuiges  aforesaid,  being 
the  amount  of  the  costs  and  charges  aforesaid,  to  be  levied 
of  the   proper  goods  and  chattels  of  the  said  defendant. 
Whereof  the  said  defendant  was  convicted,  as  by  the  record 
and  proceedings  thereof,  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  more  fully  appears.    Which  said  judgment  so  had 
and  obtained  as  aforesaid,  was  had  and  obtained  for  a  true 
and  just  debt  due  and  owing  to  the  said  L.  M.  from  the  said 
£.  F.  in  his  life-time,  and  at  the  time  of  his  death  %  and  still 
remains  in  full  force  and  effect,  not  in  anywise  reversed,  an- 
nalled,  discharged,  or  satisfied  * ;  and  before  and  at  the  time 


*  Tliis  is  necessary,  see  ante,  ing  the  judgment,  ante,  948. 
948,  u.  ^  This  is  not  necessary,  see 

*"  The  judgment  is  to  be  de-  ante,  948,  n. 
scribed  according  to  the  fact,         ^  This  is  unnecessary,   see 

whether  in  assumpsit,  debt,  or  1  Sannd.  330,  n.  4. 
covenant,  see  the  mode  of  stat- 
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■T  AMB  AOAtiftT  of  the  ooliimeiioement  of  diia  suit,  there  was  and  still  is  due 
BJLBcoTORtydec^  and  owing  to  the  said  L.  M.  upon  and  by  virtue  of  the  said 

lafit-mentioned  judgment,  a  large  sum  of  money,  to  wit,  the 
Plene  adtmnU'  sum  of  £^-  to  wit,  at,  &c.  (venne)  aforesaid  \  And  the 
irwii  prmUr.        ^^^  defendant  further  saith,  that  he  hath  fully  administered 

all  and  singular  the  goods  and  chattels  which  were  of  the 
said  £•  F.  deceased,  at  the  time  of  his  death,  which  have 
ever  come  to  his  hands  to  be  administered,  except  goods  and 
chattels  of  small  value,  to  wit,  of  the  value  of  £10  \  and 
that  he  the  said  defendant  hath  not,  nor  on  the  day  of  ex- 
hibiting the  bill  of  the  said  plaintiff  in  this  behalf,  [or,  in 
C.  P.  or  by  original,  **  at  the  time  of  the  commencement  of 
this  suit,**]  or  at  any  time  since,  had  any  goods  or  chattels 
which  were  of  the  caid  £.  F.  at  the  time  of  his  death,  in 
his  hands  to  be  administered,  except  the  said  goods  and 
chattels  of  die  value  aforesaid,  which  are  not  sufficient  to 
satisfy  the  several  debts  aforesaid,  due  and  owing  on  the 
said  judgments  and  writing  obligatory  {according  to  the  fact) 
and  which  are  subject  and  liable  to  satisfy  the  said  several 
debts.  And  diis,  &c«— [CcMso&cfe  mth  a  verification^  as 
anie,  907,  sixth  precedent  ^.] 


*  As  to  this  allsgatioo,  sse  intestate's  being  the  same  per- 

ante,  046,  o.    948,  n.  aoo  as  mentioned  in  the  bond 

^  As  to  this  allegation,  see  and  record  of  judgment,  but  it 

sole,  M7,  D.  is  not  material,   and  is  now 

^  Formerly  this  plea  was  con-  omitted,  1  Saand.  834,  n.  8. 
duded  with  an  averment  of  the 
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h  the  KiMg't  Bench,  (or,  "  C,  P."  or,  "  Exchequer.'^  omtBAt 

C^U  Term,-Wm.^. 

ats.  >  And  the  said  defendant  by  E.  F.  his  attorney,  ifil  4<*cc  gMie- 
A.  B.  I  comes  and  defends  the  wrong  and  injury,  when,  &c.  ^  ** 
and  says  that  he  does  not  owe  the  said  sum  of  money  [or, 
"  the  sdd  snm  of  £ — ^  ^  abo^e  demanded,  or  any  part 
thereof  in  manner  and  form  as  the  said  phuntiff  hath  above 
thereof  complained  against  him,  and  of  this  the  said  de« 
fendant  puts  himself  upon  the  country,  &c« 

This  form  of  plea  of  nil  debet  wiU  be  the  same  as  the  NadtMiiiactloB 
preceding  one,  omitting  the  word  "  owe,**  and  instead  of  it  executoror 
wy  "  detain.** 


nistntor* 


CD. 

ata.    >     And  the  said  defendant  by  E.  F.  his  attorney.  Nil  dehH  t»  debt, 
A.  B.  ^  » comes  and  defends  the  wrong  and  injury,  when,  &c*  ^  '"*  ** 


i 


^  See  forms,  1  Rich.  C.  P. 
147^12.— Morg.  529.— 2  Rich. 
C.P.a07,aL6.  As  to  this  plea 
in  general,  see  ante,  vol.  i. 
Index,  •«  nebt  (pleas  tn)/'  It 
it  a  proper  plea  to  debt  on 
ainple  contract,  or  for  an  es- 
cape, or  on  a  penal  statute,  or 
vhes  the  4loed  ia  mere  indaoo- 
Bent  to  the  action ;  but  not 
vhen  die  action  is  fomKled  on 
a  ipecialty,  as  ou  a  bail  bond, 
^c.  or  on  a  record,  Ld.  Raym. 
1500.  — Com.  Dig.  Pleader, 
8  W.  17.  See  a  plea  of  nom 
dttinei.  1  Rich.  C.  P.  147.— 
Post,  1028.— Ante,  vol.  i.  In- 
dex, •«  BeU  (pleas  ta)." 

^  If  the  aam  be  specified 
atrietly,  the  plea  ahoald  apply 
to  all  the  aoma  demanded ;  thus, 
vbere  a  declaration  in  debt  de- 
manded j£2000,  and  contained 
several  coaots,  each  of  which 
stated  a  debt  of  £224,  and  the 


defendant  pleaded  that  he  did 
not  owe  the  aaid  sum  of  £224, 
It  was  decided  that  the  plaintiff 
might  sign  judgment  as  for  want 
of  a  plea,  3  B.  &  P.  174,  but 
in  a  later  case  snch  a  mistake 
was  considered  immaterial,  and 
the  amount  waa  rejected  aa  anr- 
plasage,  1  D.  &  R.  473,  and 
see  1  M.  &  P.  276,  occ. 

*  See  the  form,  7  Wentw. 
Index,  632,  3.— 1  Rich.  G.  P. 
147.— Lil.  Ent.  223.  The  4  &  5 
Anne  does  not  allow  double 
pleaa  in  a  penal  action,  2Wils. 
21.  The  plea  of  not  guilty 
would  suffice,  1  T.  R.  462.— 
Ante,  vol.  i.  Index,  **  Debt 
(  pleai  ta)." 

^  It  is  sufficient  in  a  qui  temi 
action,  to  intitule  the  plea  with 
the  names  of  the  parties,  with- 
out the  addition  of  **  qui  tam, 
Ac."  to  the  plaintiff's  name, 
7  East,  383. 
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OBNERAL 
IIIUB8,  &C. 


and  says  that  he  does  not  owe  to  *  our  said  lord  the  king, 
[or,  "  to  the  poor  of  ths  parish  of in  the  county  afore- 
said/'] and  to  the  said  plaintiff  who  sues  as  aforesaid,  or  to 
either  of  them,  the  said  sum  of  money  [or,  "  the  said  sum 
of  £ — "]  ^  above  demamled,  or  any  part  thereof,  in  manner 
and  form  as  the  said  plaintiff,  who  sues  as  aforesaid,  hath 
above  thereof  complained  against  him,  and  of  this  the  said 
defendant  puts  himself  upon  the  country,  &c. 


I 


N^n  est  faetwm  «.  C.  D. 

ats.  S*  And  the  said  defendant  by  E.  F.  his  attorney, 
A.  B.  ^  comes  and  defends  the  wrong  and  injury,  when,  &c« 
and  says  that  the  said  supposed^  writing  obligatory  [or, 
"  indenture,*'  or^  **  articles  of  agreement,"  according  to  the 
fad,']  is  not  his  deed,  and  of  this  he  puts  himself  upon  the 
country,  &c. 


The  like  by  an 
executor  or  ad- 
■unifttntor  '. 


C.  D.^ 

ats*    >     And  the  said  defendant,  executor  [or,  "  adminis- 
A.  B.  /  trator,**]  as  aforesaid,  by  E.  F.  his  attorney,  comes 


*  The  plea  in  this  respect 
should  be  conformable  to  the 
declaration,  and  where,  in  an 
action  qui  tarn,  the  plea  staled 
that  the  defendant  did  not  owe 
to  the  plaintiff,  omitting,  "  and 
to  our  lord  the  king,"  it  was 
held  insufiicieut,  Plob.  328. — 
Bac.  Ab.  Action,  qui  tarn,  D. 
and  Reg.  Plac.  302,  but  it  would 
be  sufficient  to  say  he  doth  not 
owe  generally  moilo  et  forma ^ 
&c. « ithoutspecify  ing  to  whom. 

*^  Ante,  951,  n.  \ 

«  See  form,  I  Rich.  C.  P.  146. 
When  this  plea  is  necessary  or 
proper,  see  ante,  vol.  i.  Index, 
*'Debt  {pleas  in)"— Tidd*s  Prac. 
9th ed.  643,655.— 2Ld.  Raym. 
1500.— Cora.Dig.Plcader,2VV. 
18.  This  plea  is  good  in  all  cases 
wheriB  the  deed  was  not  exe- 
cuted, or  varies  from  the  decla- 
ration, Com.  Dig.Pleader,2W. 
IB ;  and  see  6  Taunt.  394. — 
2  Marsh.  96,  S.  C— 4  M.  &  S. 
470.  And  a  material  qualifi- 
cation of  a  covenant  in  the 
deed,  not  noticed  in  the  decla- 
ration, may  be  taken  advantage 
ofunder  this  plea,  1 1  East,  663, 


641,  2  ;  but  see  1  SUrk.  294 ; 
5  Moore,  164.— 4  Campb.  20, 
semb.  contrd.  And  the  defen- 
dant, to  take  advantage  of  a  va- 
riance, should  not  crave  oyer, 
and  set  out  the  deed,  whereby 
he  would  in  effect  deny  the 
deed  set  out  in  his  plea,  and 
not  that  in  the  declaration,  see 
4  B.  &  C.  741.— 7  D.  *  R.  240. 
2  R.  &  A.  765.— Post,  953,  n. 

^  When  the  defendant  means 
to  dispute  the  validity  of  the 
deed,  it  should  seem  that  the 
plea  should  refer  to  it,  merely 
by  the  term  "  writing, ^^  or  "ntp- 
posed  writing  obligatory,"  "  id* 
denture,''  Sic.  and  should  not 
say,  *•  writing  obligatory,"  &c. 
gener?l]y,  because  such  admis- 
sion would  be  inconsistent  with 
the  proposed  defence,  1  Sannd. 
291  a,  n.  I  ;  see  the  precedents, 
Lil.  £nt.  166.— Co.  Ent.  145  b. 
Rast.  Ent.  181  b.  182  a.— lOCo. 
126  b.— Lutw.  464,  467,  which 
say  only  *'  tort/tw^." 

'^  As  to  this  plea,  see  Com. 
Dig.  Pleader,  2  W.  3.— 10  Co. 
120.  See  forui,  1  Rich.  C.  P. 
146. 
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and  defends  the  wrong  and  injury,  when,  &c.  and  says  that        oiiiiras. 
the  said  supposed  writing  obligatory  [or,  "  indenture,"  or,       "•"■•>  ^^' 
''  articles  of  agreement,**  ctceording  to  the  fad,  as  in  decla- 
raiim,]  is  not  the  deed  of  the  said  G.  H.  deceased,  and  of 
diis  he  puts  himself  upon  the  country,  &c. 

CD.i 

ats.  >    And  the   sdd  defendant  by  £•  F.  his  attorney,   Nam  mt  fttctum, 
A.B.  7  comes  and  defends  the  wrong  and  injury,  when,  &c.  "f^^bond  luid  %n- 
and  craves  oyer  of  the  said  supposed^  writing  obligatory,  in   dition  «. 
the  said  declaration  mentioned,  and  it  is  read  to  him  *,  &c. 
he  also  craves  oyer  of  the  condition  ^  of  the  said  supposed 
writing  obligatory,  and  it  is  read  to  him  in  these  words, 
"Whereas,"  &c.  [here  set  forth  the  recitals,  if  any,  and  the 
conditions f  verbatim]^,  which  being  read  and  heard,  the 
said  defendant  says,  that  the  said'  supposed  writing  obli- 
gatory is  not  his  deed,  and  of  this  he  puts  himself  upon  the 
country,  &c. 


*  It  18  not  usual  to  plead  non 
tttfadum,  setting  oat  the  con- 
dition on  oyer,  unless  where 
the  defendant  pleads  double. 
If  the  defendant  be.desirons  of 
taking  an  advantage  of  a  vari- 
aoce  in  the  deed,  as  stated  in 
the  declaration,  he  shonid  not 
cnve  oyer,  and  set  it  out,  and 
plead  nan  est  factum,  for  by 
that  the  deed  so  set  out  be- 
comes a  part  of  the  declaration, 
aod  the  only  qnestion  npoti  the 
trial  of  that  issue  is  whether  the 
deed  set  oat  was  executed  by 
the  defendant.  4  B.  &  C.  741 . 
7D.  &  R.  249,  S.  C.  and  see 
2  B.  &  Aid,  765. 
''See ante,  952,  note**, 
'  Thoagh  it  is  usual  in 
practice  not  to  set  forth  the 
bond,  bnt  to  say,  '*  and  it  is 
read  to  him,"  &c.  and  then  to 
pnj  oyer  of  the  condition, 
aod  set  it  forth  in  hac  verba, 
yet  it  is  said  that  regularly  the 
hood  ooght  to  be  entered  at 
large,  as  well  as  the  condition, 
hat  if  uo  nse  is  intended  to  be 

VOL.  I  jr. 


made  of  the  bond  in  pleading, 
there  is  no  occasion  to  crave 
oyer  of  it  at  all,  or  to  enter 
any  such  prayer,  for  it  is  suffi- 
cient to  pray  oyer  of  the  con- 
dition only.  I  Saund.  9  b. 
note  1. 

**  Oyer  mast  be  demanded 
of  the  condition,  to  entitle  the 
defendant  to  it,  1  Saund.  290, 
note  2. 

*  The  whole  condition  or 
deed  must  be  set  forth  upon 
oyer,  and  if  there  be  any  niis- 
recital,  the  plaintifiT  may  either 
sign  judgment  as  for  want  of 
a  plea,  or  he  may,  by  his  re- 
plication, pray  that  the  deed 
may  he  enrolled,  and  procure 
it  to  be  enrolled  and  demur, 
1  Saund.9b,n.l.— 4T.R.370. 
Tidd,  9th  edit.  505,  589. 

^This  refers  to  the  bond  or 
deed,  as  set  out  on  oyer,  and 
not  to  the  bond  or  deed  set 
out  in  the  declaration.  4  B. 
<Sr  Cres.  74 1 .  iD.Jk  R.  249, 
8.  C  supra. 
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PLEAS    IN    DAK. 


GENERAL 
tSSUKS,  AlC, 

The  like  of  an 
inJenttiie  \ 

[  954    ] 


C.  D.^ 

ats.    >     And  the  said   defendant  by  E.  F.  his  attorney, 

A.  B.  )  conies  and  defends  the  wrong  and  injury,  when,  &c. 
and  craves  oyer  of  the  said  supposed  ^  indenture,  in  the  said 
declaration  mentioned,  and  it  is  read  to  him  in  these  words, 
[here  set  out  the  indenture  vcrhathn],  which  being  read  and 
heard,  the  said  defendant  says,  that  the  said  supposed  in- 
denture is  not  his  deed,  and  of  this  he  puts  himself  upon 
the  country,  &c. 


Non  eat  faetuMy 
and  nil  debet ^  to 
debt  on  bond  and 
simple  contract 
joined  in  same 
declaration. 


CD.  ^ 

ats.  s     And   the  said   defendant  by  E.  F.  his   attorney, 

A.  B.  7  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  as  to  the  said  [first]  count  of  the  said  declaration,  says, 
that  the  said  supposed  writing  obligatory  therein  mentioned 
is  not  his  deed,  and  of  this  he  puts  himself  upon  the  coun- 
try, &c.  and  as  to  the  said  [second,  third,  fourth,  and 
last]  counts  of  the  said  declaration,  the  said  defendant  says 
that  he  does  not  owe  the  said  sums  of  money  therein  men- 
tioned, or  any  or  either  of  them,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him,  and  of  this  he  puts  himself  upon 
the  country,  &c. 


Plea  to  debt  on 
simple  contract 


CD. 

ats. 


\,     And  the  said  defendant  in  his  own  proper  person, 

debet  per  legem «.    A.  B.  9  comes  and  defends  the  wrong  and  injury,  when,  &c. 

and  says,  that  he  doth  not  owe  to  the  said  plaintiff  the  said 
sum  of  £ —  above  demanded,  or  any  part  thereof,  in  manner 
and  form  as  the  said  plaintiff  hath  above  complained  against 
him ;  and  this  he  is  ready  to  defend  against  the  said  plaintiflT 
and  his  suit,  however  the  court  of  our  lord  the  king  here 
shall  consider,  &c. 


^  See  the  notes  to  the  pre- 
ceding form.  This  mode  of 
pleading  mm  ett  factum,  is  only 
customary  when  the  defendant 
also  pleads  a  special  plea,  and 
it  may  be  necessary  for  the 
defendant,  to  avail  himself  of 
the  non-performance  by  the 
plaiatiflf  of  some  condition  pre- 
cedent, &c.  as  a  ground  of  de- 
fence. 


^  See  ante,  d52,  note  ^. 

^  See  a  form,  Lil.  £nt.  4ir7, 
Mod.  Ent.  242,  Co.  Lit.  295, 
and  Rast.  EnU  153,  where  the 
origin  and  use  of  this  plea  are 
discussed.  It  is  still  in  force. 
See  1  New  R.  293.  As  to  the 
appointment  of  compurgators 
in,  see  2  B.  &C.  538.-4  D.  A: 
1%.  o,  O.  O. 


IN   DEBT  IN   GENERAL.  954 

ats.  \    And  the  said  defendant  by  E*  F.  his   attorney,      i»»«b«,  *c. 
A.B.  I  comes  and  defends  the  wrong  and  injury,  when,  &c.  ^^"^^  "•*  *' 
and  says,  that  he  onght  not  to  be  charged  with  the  said        [  9*35  ] 
debt  by  virtue  of  the  said  supposed  ^  writing  obligatory,  [or, 
"indenture,**  &c.]   because  he  says,  &c.  [here  state  the 
iulgect-matter  of  the  defence,  and  then  conclude  as  follows:'] 
And  this  he  the  said  defendant  is  ready  to  verify,  wherefore 
he  prays  judgment  if  he  ought  to  be  charged  with  the  said 
debt,  by  virtue  of  the  said  supposed  writing  obligatory,  [or 
"  indenture,**  &c.  according  to  t/ie/actJ] 

Pf.FAi   TO 
p    p.  DRRT  ON   SIMPLR 

^•^•^  COMTRACT. 

ats.  y  And  the  said  defendant  by  £•  F.  his  attorney,  Tendrr  to  debt 
A.  B.)  comes  and  defends  the  wrong  and  injury,  when,  &c.  J,"  ;;";*'*'* ''""' 
and  as  to  the  said  several  sums  of  money  in  the  said  decla- 
ration mentioned,  and  thereby  demanded,  except  as  to  the 
sum  of  £ —  {the  sum  tendered)  parcel  thereof,  says  that  he 
does  not  owe  the  same  or  any  part  thereof  to  the  said  plaintiff 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him,  and  of  this  he  puts  himself  upon  tlie 
country,  &;c.  And  as  to  the  said  sum  of  £ —  parcel  of  the 
said  several  sums  of  money  in  the  said  declaration  mentioned, 
the  said  defendant  says,  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him  to 
recover  any  damages  by  reason  of  the  non-payment  of  the 
said  sum  of  £ —  parcel,  &c.  because  he  says,  that  the  said 
defendant  at  the  time  when  the  said  sum  of  £ —  parcel,  &c. 
became  due  and  payable  from  the  said  defendant  to  the  said 
plaintiii^  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  ready  to  pay  to  the  said  plaintiff  the  said  sum  of  £ — 

*  See  form.  Plead.  A .  460.  1  Rich.  C.  P.  146. 
Wbeii   the     plea  admits    the         ^  Ante,  062,  note*^. 
▼alidity  of  the  deed,  aud  that         ^  A  tender  must  be  pleaded, 

therewas  once  cause  of  action.  See  the  notes,  and  a  form  in 

but  afoids  or  discharges  it  by  assumpsit,  ante,  922,  and  the 

nalter  subsequent,  the  defend-  form  in  debt,  2  Rich%  C.  P.  42. 

ant  sbooid  say,  that  **  plaintiff  As  to  the  form  of  this  plea  in 

adioMsi  mom,"  but  where  the  debt,  see  1  Saund.  33,  note  2. 

▼alidity  of  the  deed  is  disputed.  Com.  Dig.  Pleader,  2  W.  28, 

or  where  an   heir  pleads  riem  and    the    forms    indexed    in 

per  duceni,  it  is  said  that  Uie  7  Wentw.  676,  7,  B.     Upon  a 

defeodaot  should  say  "  onerari  bare  covenant  for  payment  of 

wmdeto."   1  Saund.  290,  n.  3.  money,  a  tender  may  be  always 

Com.  Dig.  Pleader,  £.  27.—  pleaded,  7  Taunt.  486. 
U.  Rayoi.  217.— 2  Salk.  616. 

f2 


056 


PLEAS    IN    BAR. 


ON    AIMPLB 
CONTRACT. 

TENDER. 


fffVANCY. 

Infancy  to  debt 
on  tifiiple  con- 
tract >». 


parcel,  &c.  to  wit,  at,  &c.  {venue)  aforesaid,  and  that  after 
the  time  when  the  said  sum  of  X—  parcel,  &c.  became  due 
and  payable,  and  before  the  exhibiting  of  the  bill  of  the  said 
plaintiff  in  this  behalf,  [or,  if  in  C.  P.  or  by  original, 
"  before  the  commencement  of  this  suit,**]  to  wit,  on,  &c. 
(day  of  tender  or  about  it),  at,  &c.  {venue)  afores^d,  he  the 
said  defendant  was  ready  and  willing,  and  then  and  there 
tendered  and  offered  to  pay  to  the  said  plaintiff  the  said  sum 
of  £ —  parcel,  &c.  to  receive  which  of  the  said  defendant  the 
said  plaintiff  then  and  there  wholly  refused,  and  the  said 
defendant  now  brings  the  said  sum  of  <£ —  so  tendered,  into 
court  here,  ready  to  be  paid  to  the  said  plaintiff  if  be  will 
accept  the  same  *,  and  this  he  is  ready  to  verify ;  wherefore 
he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  or  recover 
any  damages  by  reason  of  the  non-payment  of  the  said  sum 
of  ^ —  parcel,  &c. 


CD. 


c.u.  ^ 

ats.    > 
A.B.V 


{Onerari  non,  as  ante,  954.] — Because  he  says, 
that  the  said  defendant,  at  the  time  of  the  making  of 
the  said  supposed  contracts  in  the  said  declaration  men- 
tioned, was  an  infant  within  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of years*,  to  wit,  at,  &c.  (venue)  afore- 
said, and  this,  &c. — {Conclude  with  a  verijication,  as  ante, 


COVBRTURB. 

Covertore  to  debt   C.  D. 
on  iiiniple  con- 
tract *, 


ats.  >  [Actio  non,  as  ante,  906.] — Because  she  says,  that 
A.  B.  f  the  said  defendant,  at  the  time  of  the  making  of  the 
said  supposed  contracts,  was,  and  still  is,  the  wife  of  one 
E.  F.  to  wit,  at,  &c.  (venue)  aforesaid.  And  this,  &c. — 
[Conclude  with  a  verification,  as  ante,  907,  sixth  formJ] 


•  See  ante,  924,  if  money  has 
been  paid  into  court. 

^  See  post,  965,  note,  and 
the  forms,  Kast.  £nt.  163  a. — 
Co.  Enl.  126  b.— Bro.  Red. 
300.— 7  Wentw.  Index,  677.  «. 
In  debt  on  simple  contract,  it 
should  seem  that  infancy  might 
be  given  in  evidence  under  the 
general  issue,  but  it  is  most 
advisable  to  plead  it,  ante,  909. 

*  The  precise  age  here  stated 
is  not  material. 


^  See  the  notes  to  the  forms, 
ante,  909.— Com.  Dig.  Plead. 
2  W.  21.  If  the  defendant  be 
stilt  a  feme  covert,  she  mast 
plead  in  person,  and  not  by 
attorney,  ante,  899,  note.  Co- 
verture may  be  either  pleaded 
specially,  or  may  be  given  in 
evidence  under  the  general 
issue  nil  debet,  or  non  est  fac- 
tum, 3  Burr.  1806.— 12  Mod. 
191.  — 2  Stra.  1104.— Com. 
Dig.  Pleader,  2  W.  18.    , 


IN   DEBT  ON   SIMPLE  CONTRACT. 
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[Actio  noH,  as  ante,  906.]— Because  he  says,  that  after     bankruptcy. 
the  said  several  supposed  debts  and  causes  of  action  in  tlie  ?"/'*' J'^V^  ^ 
said  declaration  mentioned,  were  contracted  and  accrued, 
and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  in 
this  behalf,  [or  in  C.  P.  "  before  the  commencement  of  this 

suit,*]  to  wit,  on  the day  of ,  A.  D. ,  he  the 

said  defendant  became  a  bankrupt,  within  the  true  intent 
and  meaning  of  the  Statute  in  force  concerning  bankrupts, 
to  wit,  at,  &c.  {venue)  aforesaid,  and  that  the  said  debts 
were  contracted,  and  the  said  causes  of  action  in  the  said 
declaration  mentioned,  and  each  of  them,  did  accrue  to  the 
said  plaintiff,  before  he  the  said  defendant  so  became  a 
bankrupt  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid  ^  and 
of  this  he  the  said  defendant  puts  himself  upon  the  coun- 
try, &c,' 


JUDGMENT 
RBCOVBRED* 


[AcUo  nouj  as  ante,  906.] — Because  he  says,   that  the  Judgment  reco- 
said  plaintiffs  heretofore,  to  wit,  in Term,  in  the ''^'^'^  *"  ''*'''*• 


year  of  the  reign  of  our  said  lord  the  king,  in  the  court  of 
oar  said  lord  the  king,  before  the  king  himself,  [or,  if  in 

C.  P.  '*  before  Sir  N C Tindal,  knight,    and  his 

companbns,  his  majesty's  justices  of  the  Bench**]  at  West- 
minster, in  the  county  of  Middlesex,  inpleaded  the  said  de- 
fendant in  a  certain  plea  of  debt,  for  the  detaining  and  not 
paying  the  very  same  identical  debt,  and  for  and  in  respect 
of  the  same  identical  causes  of  action  in  the  said  declaration 
mentioned,  and  such  proceedings  were  thereupon  had  in  the 
said  plea  in  that  cotirt,  that  afterwards,  to  wit,  in  that  same 
Term,  the  said  plaintifis,  by  the  consideration  and  judgment 
of  the  said  court,  recovered  in  the  said  plea  against  the  said 
defendant,  the  same  identical  debt  of  «£500,  {the  account  at 
tie  commencement)  in  the  said  declaration  mentioned,   as 


'  This  defence  mast  be 
plt^aded,  1  Campb.  363.  — 
12  East,  684.  The  defendant 
nay  also  plead  the  general  is- 
sQe  and  any  other  piea.  This 
plea  is  given  by  the  6  Geo.  4. 
c.  16.  8.  126.  see  the  notes, 
ante,  911,  which  will  he  here 
applicable.  As  to  when  de- 
fendant mast  plead  more  spe- 
cially, see  id.  The  plea  must 
panne  the  terms  of  the  sta- 
tute, 6  Bing.  686.— See  form  of 


plea  of  defendant's  bankruptcy 
to  debt  on  bond,  2^^.&A.  803. 

^  This  allegation  is  neces- 
sary, 4  T.  R.  156.— Ante,  912, 
note. 

^  The  plea  is  to  conclude  to 
the  country,  1  P.  Wms.  258,  0. 
10  Mod.  160,  247.-6  Bing. 
686.— Ante,  012. 

^  Ihe  notes,  ante,  929,  will 
be  applicable  to  this  form  and 
plea,  and  should  be  attended 
to. 
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JUDGMENT      also  Is.  for  their  damages  by  them  sustained,  as  well  bjr  the 

detention  thereof,  as  for  their  costs  and  charges  by  them 
about  their  suit  in  that  behalf  expended,  whereof  the  said 
defendant  was  convicted,  as  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  court  of  our  said  lord  the 
king,  at  Westminster  aforesaid,  more  fully  and  at  large  ap- 
pears, which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  the  least  reversed,  satisfied,  or  made  void,  and 
this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his 
,    aforesaid  action  thereof  against  him,  &c. 

STATUTE   OF 
LIMITATIONS. 

Actio  nom  accrecit      [Aciio  noit,  OS  ante,  906.] — Because  he  says,  that  the  said 
ti^as€xaHHo*\    several  supposed  causes  of  action  in  the  said  declaration 

mentioned,  did  not  nor  did  any  or  either  of  them  accrue  to 
the  said  plaintiff,  at  any  time  within  six  years  next  before 
the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the 
said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  i/  by  on* 
ginalf  say^  **  next  before  the  commencement  of  this  suit,"] 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him  the  said  defendant.  And  this,  &c. 
[Conclude  with  a  verification,  as  4Mte,  907,  sixth  prece-* 
dent.] 

SET-OFF. 

Set-off. to  ikht  on       [Actio  nan,  as  ante^  906.] — Because  he  saith,  that  the  said 
^AziK  ""'****  plaintiff,  before  and  at  the  time  of  exhibiting  of  the  bill  of 

tlie  said  plaintif!^  against  the  said  defendant  in  this  behalf» 
to  wit,  at,  &c.  {venue)  aforesaid,  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  indebted  to  the  said  de- 
fendant, in  the  sum  of  £ —  {staie  enough)  of  like  lawful 
money  of  Great  Britain,  for,  &c.  [Here  state  the  sul^ect^ 
Matter  of  the  set-off',  as  in  assumpsit,  as  ante,  931,  ^c] 
Which  said  sum  of  money,  so  due  and  owing  from  the  said 
plaintiff  to  the  said  defendant,  exceeds  the  supposed  debt 
due  and  owing  from  the  said  defendant  to  the  said  plaintiff^ 
and  the  damages  sustained  by  the  said  plaintiff,  by  reason  of 
the  detention  of  the  said  supposed  debt,  so  alleged  to  be 


*See  the  notes  to  the  form,  ^  As  to  the  plea  of  8et«K>ff  in 

ante,  941,  which  will,  for  the  general,   see   ante,   031.      To 

most  part,  apply   here.     The  debt  on  a  bond,  with  apenaltj, 

statate  must  be  pleaded,  sem6/e.  the  plea  is  more  special,  see 

1  Saand.  283.— 2  Saund.  026,  form,  post,  9€8,  and  notes, 
n.  0.  Ante,  vol.  i.  Index,  **  Sta- 
tute of  LimitaiUmsJ* 


IN   DEBT  ON   SIMPLE  CONTRACT. 

due  and  owing  to  the  said  plaintiff,  as  in  the  said  declaration 
mentioned,  and  out  of  which  said  sum  of  money^  so  due 
and  owing  from  the  said  plaintiff  to  the  said  defendant,  he 
the  said  defendant  is  ready  and  willing,  and  hereby  offers 
tfi  set-off  and  allow  to  the  said  plaintiff,  the  full  amount  of 
the  said  supposed  debt  and  damages,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  and  this  he 
the  said  defendant  is  ready  to  verify,  &c. — [Conclude  with  a 
verification,  as  ante,  906.1 


95Gc 

SET-OFF. 


The  forms  of  the  pleas  otplene  administramt,  of  retainer, 
^e.  in  assumpsit,  together  with  the  notes,  ante,  943  to  950, 
will  be  here  applicable,  see  forms,  post,  971,  to  actions  on 
bonds;  and  see  also  Com.  Dig. Pleader,  2D.  9.  To  debt 
on  simple  contract,  or  on  bond  or  other  specialty,  these  ge^ 
neral  pleas  are  sufficient,  but  it  has  been  decided,  that  to 
debt  upon  a  record  it  must  be  shewn  in  tlte  plea  how  the  de-^ 
fendant  administered,  ^c.  see  i  Ld.  Raym.  3. — Aleyn,  48, 
sed  quiere»  In  a  plea  of  plene  administravit  prater,  say 
"  whereby  he  could  or  might  pay  or  satisfy  the  debt  afore* 
said,  or  any  part  thereof.  And  this,  &c.*' — [See  forms, 
6  Wenho.  387.-7  Wenta>.  362,  400.] 

[First  plea,  nil  debet,  as  ante,  951 ;  second  plea,  actio 
non,  as  ante,  906,  third  precedent.^ — Because  be  says,  that 
the  said  judgment  and  commitment  in  execution  in  the  [first] 
count  of  the  said  declaration,  and  the  judgment  and  com- 
mitment in  execution  in  the  second  count  of  the  said  decla- 
ration mentioned,  are  one  and  the  same  judgment  and  com- 
mitment, and  not  divers  or  different  judgments  and  com- 
mitments, and  that  the  supposed  escape  in  the  said  first 
count,  and  the  supposed  escape  in  the  said  second  count 
mentioned,  are  one  and  the  same  escape,  and  not  divers  or 
different  escapes,  and  that  after  the  said  commitment  of  the 
said  J.  S.  to  the  custody  of  the  said  defendant,  in  execution  as 
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Plea  to  debt  for 
escape  from  exe- 
cution against 
marshal  or  war- 
den, fresh  snity 
and  recaption.* 


•  Sec  other  forms,  5  Wcntw. 
«8.— 2T.  R,  120.— J  B.&  P. 
413;  where  see  the  form  of 
replication,  rejoinder,  and  evi- 
deoee.  It  is  not  necessary,  iu 
the  pleaSy  to  traverse  a  volan- 
tary  escape,  thoagb  there  is  an 
aoUiority  ag^ainst  this  position, 
1  $aund.  3d,  n.  1.    Tho  statute 


8  &  0  W.  3.  c.  27.  s.  6,  renders 
necessary  an  affidavit  of  the 
defendant,  that  the  prisoner 
escaped  without  his  knowledge, 
1  Saund.  35,  note  I.  8ee  form 
of  affidavit,  post,  961  c.  See 
replications  to  these  pleas,  post, 
1170. 
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ro9  BtcApEs.     aforesaid,  to  wit,  on  the  said,  &c.  at,  &c.  {venue)  aforesud, 

the  said  J.  S.  forcibly,  apd  without  the  knowledge,  consent, 
or  permission  of  the  said  defendant,  and  against  his  will, 
escaped  from  and  out  of  the  custody  of  him  the  said  de- 
fendant, as  such  marshal  as  aforesaid,  and  fled  to  places  to 
him  the  said  defendant  unknown,  and  that  upon  the  sdd 
escape  of  him  the  said  J.  S.  to  wit,  at,  &c.  (venue)  he  the 
said  defendant  made  fresh  and  close  pursuit  after  the  said 
J.  S.  in  order  to  retake  him,  and  did  continue  such  pursuit 
from  thence  until  he  the  said  defendant,  afterwards  and  before 
the  exhibiting  the  bill  of  the  said  plaintiff  against  him  the 
said  defendant  in  this  behalf,  to  wit,  on,  &c.  last  aforesaid, 
at,   &c.  {venue)  aforesaid,  retook  the  said  J.  S.  upon  that 
pursuit,  and  again  had  and  detained,  and  hath  from  thence 
hitherto  *  always  kept  and  detained,  and  doth  keep  and  de- 
tain him  the  said  J.  S.  in  the  custody  of  him  the  said  de- 
fendant, in  execution  at  the  suit  of  the  said  plaintiff,  for  the 
said  damages,  costs,  and  charges,  so  by  him  recovered  as 
aforesaid,  by  virtue  of  the  said  commitment  of  him  the  said 
[  958  ]        J.  S.  in  execution  as  aforesaid,  to  wit,   at,   &c.   aforesaid, 
which  said  escape,  in  this  plea  mentioned,  is  the  same  escape 
whereof  the  said   plaintiff  hath  above  complained  against 
him.     And  this,  &c. — {Conclude  with  a  verificaiiont  cu  ante, 
907,  sixth  form.'] 

Plea  to  action  for       [Third plea,  actio  non,  as  ante,  906,  third  precedent.'] — 
feodant  t'orcibry    Because  he  says,  that  the  said  judgment  and  commitment 

escaped,  bnt  has  j^  execution,  in  the  first  count  of  the  said  declaration  men- 
fiDce  returned ".     .,  i^.i  <■  ..,  .,  , 

tioned,  and  the  judgment  ^nd  execution  m  the  said  second 
count  of  the  said  declaration  mentioned,  are  one  and  the 
same  judgment  and  execution,  and  not  divers  or  different 
judgments  and  commitments,  and  that  the  said  supposed 
escape  in  the  said  first  count,  and  the  said  supposed  escape 
in  the  said  second  count  of  the  said  declaration  mentioned, 
are  one  and  the  same  escape,  and  not  divers  or  different 
escapes ;  and  that  after  the  said  commitment  of  the  said 
J.  S.  to  the  custody  of  him  the  said  defendant,  in  execution 
as  aforesaid,  to  wit,  on,  &c.  aforesaid,  to  wit,  at,  &c.  {venue) 
aforesaid,  he  the  said  J.  S.  wrongfully,  privily,  and  without 
the  knowledge,  permission,  or  consent  of  the  said  defendant 


*  See  II  East,  406.  for  an  escape  ;  but  it  mast  be 

i>  See  5  Wentw.  228.     This     pleaded  specially,  2T.  R,  126, 
J8  a  good  defence  to  an  actiQii 
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escaped  from  and  out  of  the  custody  of  the  said  defendant,  roa  mbgawem. 
Bs  such  marshal  as  aforesaid,  to  places  to  him  the  said  de- 
fendant unknown;  but  the  said  defendant  in  fact  further 
saith,  that  the  said  J.  S.  afterwards,  and  before  the  exhibit- 
ing of  the  bill  of  the  said  plaintiff,  against  him  the  said  de- 
fendant in  this  behalf,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
(vemue)  aforesaid,  voluntarily,  and  of  his  own  accord,  re- 
turned back  again  into  the  custody  of  him  the  said  defend- 
ant, and  that  he  the  said  defendant  did  thereupon  then  and 
there  keep  and  detain,  and  always  from  thence  hath  hitherto 
kept  and  detained,  and  still  doth  keep  and  detain  him  the 
said  J.  S.  in  the  custody  of  him  the  said  defendant,  in  exe- 
cution  at  the  suit  of  the  said  plaintiff,  under  and  by  virtue 
of  the  aforesaid  commitment  of  him  the  said  J.  S.  in  execu- 
tion as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  which  said 
escape,  in  this  plea  mentioned,  is  the  same  escape  whereof 
the  said  plaintiff  hath  above  complained  against  the  said 
defendant.  And  this,  &c. — [Conclude  with  a  verification,  as 
ante,  907,  sixth  form^ 

[First  plea,  general  issue,  as  ante,  951 ;  second  plea,  actio  piea  that  the  pri- 
non,  as  ante,  906,  Mir^^/orm.]— Because  he  says,  that  the  said  JJJJj^^  t!IId  Woo- 
bill  of  the  said  plaintiff  was  filed  on,  &c.  and  not  before  or  after ;  tarily  retnmcd, 
and  the  said  defendant  further  says,  that  after  the  commitment  tody^t  the  ^ne 
of  the  said  £.  F.  to  the  custody  of  him  the  said  defendant,  in  of  filing  the  bilL 
execution  as  aforesaid,  to  wit,  oh,  &c.  at,  &c.  he  the  said  E.F. 
vrongfiiUy,  privily,  and  without  the  knowledge  of  the  said 
defendant,  escaped  from  and  out  of  the  custody  of  the  said 
defendant,  as  such  marshal  as  aforesaid,  to  places  to  the  said 
defendant  unknown ;  but  the  said  defendant  further  says, 
that  the  said  E.  F.  before  the  said  defendant  had  any  notice 
or  knowledge  of  the  said  escape,  and  before  the  exhibiting 
of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in 
that  behalf,  to  wit,  on,  &c.  aforesaid,  at,  &c.  voluntarily  and 
of  his  own  accord,  returned  back  again  into  the  custody  of 
the  said  defendant,  and  that  he  the  said  defendant  did  there- 
upon then  and  there  keep  and  detain  him  the  said  E.  F.  in 
execution  as  aforesaid,  until  the  said  E.  F.  afterwards,  and 
before  the  exhibiting  of  the  bill  aforesaid,  to  wit,  on,  &c. 
to  wit,  at,  &c.  (venue)  wrongfully,  privily,  and  without  the 
default,  knowledge,  permission,  or  consent  of  the  said  de- 
fendant, escaped  from  and  out  of  the  custody  of  the  said  de- 
fendant, as  such  marshal  as  aforesaid,  to  places  to  him  the  said 
defendant  unknown ;  but  the  said  defendant  further  says,  that 
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FOB  BtcAPBt.    afterwards,  and  before  the  said  defendant  had  any  notice  or 

knowledge  of  the  said  escapes,  and  before  the  exhibiting  of 
the  bill  aforesaid,  to  wit,  on,  &c.  aforesaid,  the  said  E.  F.  vo- 
luntarily and  of  his  own  accord  returned  back  again  into  the 
custody  of  the  said  defendant,  as  such  marshal  as  aforesaid, 
and  that  he  the  said  defendant  did  thereupon  then  and  there 
keep  and  detain,  and  always  from  thence  hitherto  hath  kept 
and  detained,  and  still  doth  keep  and  detain,  the  said  £•  F. 
in  the  custody  of  the  said  defendant,  as  such  marshal  as 
aforesaid ;  and  the  said  defendant  further  saith,  that  before 
and  at  the  time  when  the  said  bill  was  so  filed  against  the  said 
defendant  by  the  said  plaintiff  as  aforesaid,  the  said  ELF.  was 
in  the  actual  custody  of  the  said  defendant,  as  such  marshal 
as  aforesaid,  in  execution,  at  the  suit  of  the  said  plaintiff, 
under  and  by  virtue  of  the  said  commitment  of  the  said  E.F. 
in  execution  as  aforesaid,  and  that  he  the  said  defendant  bad 
no  notice  or  knowledge  of  the  said  escapes  or  either  of  them, 
at  any  time  before  the  filing  of  the  said  bill,  to  wit,  at,  &c. 
(venue)  aforesaid,  which  said  escape  in  this  plea  first  men- 
tioned, is  the  same  escape  whereof  the  said  plaintiff  hath 
above  complained  against  the  said  defendant,  and  tliis,  &c. 
[Conclude  with  a  verification^  as  ante,  907,  sixth  form.'] 

The  like  plea«  by       [First  plea,  general  issue.'] — ^And  for  a  further  plea  in  this 

warden  of  Fleets   ,i*i«  ^  -i  *  «.«  -it^t-.- 

that  prisoner,  benalt,  as  to  the  said  supposed  escape  of  the  said  tj.  t.  la 
*^'"« !°  TJ"il^    Ae  said  first  count  of  the  said  declaration  mentioned,  the 

on  a  render  in  ^  ^  ' 

ditcharxe  of  bail,  said  defendant,  by  leave,  &c.  says  [actio  non,  as  ante,  906,] 
dS^ndanT'i^^"^  because,  protesting  that  he  did  not  permit  or  suffer  the  said 
knowledge,  and  E.  F,  to  go  and  escape  out  of  the  custody  of  him  the  said 
returned  before  defendant,  SO  being  the  warden  of  the  said  prison  of  the 
action  brought,     jf^fc^/  as  aforesaid,  at  large  and  abroad,  as  the  said  plaintiff 

hath  in  the  said  first  count  of  the  said  declaration  alleged, 
for  a  plea  in  this  behalf  the  said  defendant  says,  that  the 
said  £•  F.  at  the  time  of  his  said  escaping  out  of  the  custody 
of  him  the  said  defendant,  as  warden  of  tlie  said  prison  of 
the  Fleet,  in  the  said  first  count  of  the  said  declaration 
mentioned,  the  said  E.  F.  then  being  in  the  custody  of  him 
the  said  defendant,  upon  such  surrender  in  discharge  of  the 
bail  of  him  the  said  E.  F.  as  in  the  first  count  of  the  said 
declaration  mentioned,  to  wit,  on,  &c.  being  the  said  time  in 
the  said  first  count  of  the  said  declaration  mentioned,  with 
force  and  arms  privately,  secretly,  and  clandestinely,  against 
the  wiU  and  without  the  knowledge  of  the  said  defendant. 
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fib  being  the  warden  of  the  said  prison,  broke  the  said  prison,  voa  ifiCAPBt. 
and  out  of  the  said  prison,  and  out  of  the  said  custody  of 
bim  the  aiud  defendant,  as  such  warden  of  the  said  prison 
u  aforesaid,  fled  and  escaped  to  places  to  the  said  defendant 
unknown,  to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said 
defendant  further  says,  that  before  the  day  of  exhibiting  the 
biU  of  the  said  plaintiff  against  him  the  said  defendant,  and 
before  the  said  defendant  had  any  notice  of  the  said  escape, 
to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the 
said  E.  F.  into  the  said  prison  privately,  secretly,  and  clan- 
destinely, and  without  the  knowledge  of  him  the  said  de- 
fendant, returned,  and  the  said  £•  F.  continually  after  his 
return  hath  been  and  still  is  detained  by  the  said  defendant 
in  prison,  under  the  custody  of  him  the  said  defendant,  as 
warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  by  virtue 
of  the  said  surrender  of  him  the  said  E.  F.  in  discharge  of 
the  bail  of  him  the  said  E.  F.  at  the  suit  of  the  said  plaintiff, 
as  in  the  said  first  count  of  the  said  declaration  mentioned, 
whereof  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  last 
aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice;  which  is 
the  same  escape  of  the  said  E.  F.  out  of  the  custody  of  him 
the  said  defendant,  so  being  warden  of  the  said  prison  of 
thei^fe^^  as  aforesaid,  for  which  the  said  plaintiff  hath  above 
in  the  said  first  count  of  the  said  declaration  complained 
against  bim  the  said  defendant;  and  this,  &c«  wherefore,  &c. 
And  for  a  further  plea  in  this  behalf  as  to  the  said  escape  of  Plea,  that  prl- 
the  said  E.  F.  in  the  said  first  count  of  the  said  declaration  ^^^^  ont  ^  prl- 
roentioned,  the  said  defendant  by  like  leave,  &c.  says,  [actio  ■**■"»  defendant 
iKMi,]  because  protesting,  &c.  [as  in  tfiejirst  plea,]  for  plea  gait  after  him,  and 
in  this  behalf  the  said  defendant  says,  that  after  the  sur-  ^^^  ^^^^  ^* 
render  of  the  said  E.  F.  to  the  custody  of  him  the  said  de- 
fendant, in  discharge  of  the  bail  of  him  the  said  E.  F.  at  the 
suit  of  the  said  plaintiff  in  the  said  first  count  of  the  said 
declaration  mentioned,  to  wit,  on,  &c.  aforesaid  (the  said 
£•  F.  then  being  in  the  custody  of  him  the  said  defendant, 
as  such  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
at  the  suit  of  the  said  plaintiff  as  aforesaid,)  he  the  said  E.F. 
on,  &c.  last  aforesaid,  at,  &c.  (venue)  aforesaid,  with  force 
and  arms,  without  the  licence  or  consent,  and  against  the  will 
of  the  said  defendant,  broke  the  said  prison,  and  out  of  the 

*  By  8  &  9  W.  3.  c.  27.  s.  0,  this  pica  most  be  specially 
pleaded. 
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voR  BBCAPKt.  said  prisoni  and  out  of  the  custody  of  him  the  said  defend- 
ant, as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
fled  and  escaped  to  places  to  the  said  defendant  unknown, 
to  wit,  at,  &c.  aforesaid.  And  the  said  defendant  further 
says,  that  immediately  after  the  said  escape  of  the  said  E.F. 
to  wit,  on,  &c.  last  aforesaid,  he  the  said  defendant  made 
fresh  and  diligent  pursuit  for  the  retaking  of  the  said  £.  F. 
to  wit,  at,  &c.  {venue)  aforesaid,  and  that  he  the  said  de- 
fendant made  and  continued  that  pursuit  from  thence,  from 
place  to  place,  until  he  the  said  defendant  afterwards,  and 
long  before  the  exhibiting,  &c.  to  wit,  on,  &c.  aforesaid, 
retook  the  saidE.  F.  upon  that  pursuit,  to  wit,  at,  &c.  afore- 
said, and  thereupon  again  had  and  detained  him  the  said 
E.  F.  in  prison  under  the  custody  of  him  the  said  defendant, 
as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  by 
virtue  of  the  said  surrender  in  discharge  of  the  bail  of  the 
said  E.  F.  at  the  suit  of  the  said  plaintiff,  as  in  the  said  first 
count  of  the  said  declaration  is  mentioned,  and  still  doth 
detain  the  said  E.  F.  in  his  custody  aforesaid,  for  the  cause 
aforesaid,  of  which,  &c. — [Concliide  with  notice  to  plaintiffs 
as  in  last  plea  ^.] 

Plea  that  the  pri-  [Actio  non."] — Because  he  says,  that  after  the  said  sur- 
chari^ed  with  the  render  and  commitment  of  the  said  E.  F.  in  the  said  several 
plaintiff's  con-      counts  of  the  said  bill  of  the  said  plaintiff  mentioned,  and 

before  the  said  E.F.  was  by  the  said  defendant  permitted 
and  suffered  to  go  out  of  his  custody  at  large  and  abroad 
wheresoever  he  would  and  pleased,  and  without  restraint,  as 
in  the  said  several  counts  of  the  said  bill  is  alleged,  to  wit, 
on,  &c.  at,  &c.  {venue)  aforesaid,  the  said  plaintiff  did  con- 
sent that  the  said  E.  F.  should  be  discharged  out  of  the 
custody  of  the  said  defendant  so  being  warden  of  the  Fleets 
as  in  that  behalf  is  mentioned,  as  to  the  said  several  actions 
and  suits  in  the  said  several  counts  of  the  said  bill  mentioned, 
and  whereupon  the  said  E.  F.  had  been  committed  to  the 
custody  of  him  the  said  defendant,  and  did  give  licence  to 
the  said  defendant  to  discharge  the  said  E.  F.  out  of  the 
custody  of  the  said  defendant  as  to  the  said  several  actions 
and  suits,  and  permit  and  suffer  him  to  go  out  of  the  custody 
of  him  the  said  defendant  at  large  and  abroad  wheresoever 
he  would  and  pleased,  and  without  restraint;  and  thereupon 

*  File  affidavit,  as  post,  961  c. 
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the  said  defendant  did  discharge  the  saidE.F.  out  of  his     pob  steAPis. 

custody,  as  to  the  said  several  actions  and  suits,  and  permit 
and  suffer  him  to  go  out  of  the  custody  of  the  said  defendant 
at  large  and  abroad  wheresoever  he  would  and  pleased,  and 
without  restraint :  without  this  that  the  said  defendant  did 
voluntarily,  wrongfully,  and  freely,  and  without  the  leave  or 
license  of  the  said  plaintiff*,  permit  or  suffer  the  said  E.F.  to 
go  and  escape  out  of  the  said  custody  of  the  said  defendant, 
so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
in  manner  and>form  as  the  said  plaintiff*  hath  above  thereof 
complained  against  him.  And  this,  &c. — [Conclude  with  a 
verifieaiion,  as  ante,  907.] 

[^First  plea,  general  issue ^  as  ante^  951 ;  second  plea.  Plea  (to  actios 
actio  non,  as  ante,  906.] — Because  he  saith,  that  he  per-  Jf  fS^.^Mm 
mitted  and  suffered  the  said  T.  to  go  at  large  out  of  the  empe)thatpi«ip. 
said  prison,  and  out  of  the  custody  of  the  said  defendant,  gooer  to  go  at ' 
with  the  license  and  consent  of  the  said  plaintiff*  for  that  pur-  '^^*' 
pose  first  had  and  obtained,  to  wit,  at,  &c.  aforesaid,  without 
this  that  he  the  said  defendant  did  permit  and  suff*er  the  said 
T.  to  escape  and  go  at  large  out  of  the  said  prison,  and  out 
of  the  custody  of  him  the  said  defendant  without  the  license 
arid  consent,  and  against  the  will  of  the  said  plaintiff*,  in  man- 
ner and  form  as  in  the  said  declaration  is  alleged  in  this 
behalf,  and  this,  &c. — [Conclude  with  a  verification,  as  ante, 
907,  sixth  form.] 

[First  plea  ^  nil  debet,  as  ante,  951 ;  second  plea,  actio  non.  Plea  (to  decla- 
as  ante,  906,  third  form^ — Because  he  saith,  that  after  the  against  martbal, 
said  S.T.  had  been  and  was  committed  and  remanded  to  the  5"lf"®*f*5*!2f' 
custody  of  the  said  defendant,  as  such  marshal,  as  in  the  committed  to  de- 
said  first  and  second  counts  mentioned,  and  whilst  he  the  ff "?  j"*i?**"***5?^» 

. ,  rt  m  •       1  •  1        /.  ^*^  debtor,  aAer 

said  S.  T.  was  m  the  said  defendant's  said  custody,  to  wit,  his  commitment, 

on  the  nth  day  of  July,  A.D.  1829,  at  Westminster  afore-  ^entCotJitf^ta 
said,  the  said  S.  T.  filed  and  exhibited  his  petition  in  and  to  discharge  from 

imprisonment, 
-.«__   ■"d  was  remand- 
ed at  the  plain- 

•Mr.   Campbell    and     Mr.  applied  for  and  obtained  the  be-  J^^^'^J^^^^^^^ 

Chitty  thought  this  a  good  de-  nefit  of  the  Lords'  Act,  and  re-  expiration  of 

fence,   and  ander  plea  of  »t7  ceived  bis  sixpence,  and  which   which  defendant 

ddfct;  bat  tbooght  it  better  to  Mr.  Campbell  and  Mr.  Chitty  <lucharged  him*, 

plead    specially  in    order    to  considered  did  not  affect  the 

compel  the  plaintiff  to   reply  marshaFs  right  to  discharge  the 

tpeciallj ;  that  after  the  debtor  debtor  at  the  expiration  of  the 

petitioned  for  his  discharge,  he  oino  months. 
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wo%  iscAPBs.    the  Court  for  the  Relief  of  insolvent  debtors,  pursuant  to  an 

act  passed  in  the  7th  year  of  the  reign  of  bis  late  Majesty 
George  the  Fourth,  intituled,  "An  Act  to  amend  and  consoli- 
date the  Laws  for  the  Relief  of  Insolvent  Debtors  in  England,** 
for  his  discharge  from  such  imprisonment,  and  such  proceed*' 
ings  were  thereupon  had  in  the  matter  of  the  said  petition, 
that  afterwards,  to  wit,  on  the  6tb  day  of  January,  in  the  year 
of  our  lord  1830,  aforesaid,  by  a  certain  order  of  the  said  last- 
mentioned  court,  then  and  there  duly  made,  pursuant  to  the 
said  Statute,  in  the  matter  of  the  ssUd  petition  directed  to 
the  said  marshal,  it  was  ordered  and  adjudged  that  the  said 
S.  T.  should  be  discharged  from  the  said  custody  of  the  said 
defendant,  as  such  marshal,  as  to  the  said  detainer  of  the 
said  plaintiff,  at  the  period  of  nine  calendar  months,  to  be 
computed  from  the  said  11th  day  of  July,  then  last,  to  wit, 
the  said  11th  day  of  July,  A.D.  18^,  being  the  time  of 
filing  the  said  petition ;  and  that  for  so  discharging  him  the 
said  S.  T.  from  such  custody,  as  to  the  said  detainer,  the 
said  order  should  be  his,  the  said  defendant's,  sufficient 
warrant.  And  it  was  and  is  thereby  directed,  that  the  aaid 
S.  T.  should  be  confined,  during  the  period  aforesaid, 
within  the  walls  of  the  said  prison,  and  not  within  any  Rules 
or  Liberties  thereof,  and  thereupon  the  said  defendant  kept 
and  detained  the  said  S.  T.  so  then  and  there  being  such 
prisoner  as  aforesaid,  in  custody  within  the  walls  of  the  said 
prison  as  aforesaid,  until  the  expiration  of  tlie  said  period  of 
nine  calendar  months;  and  at  the  expiration  thereof,  the  said 
defendant,  pursuant  to  such  order  of  the  said  court  for  the 
relief  of  insolvent  debtors,  did  discbarge  the  said  S,T.  so 
then  and  there  being  such  prisoner  as  aforesaid,  out  of  bis 
the  said  plaintiff's  said  custody,  and  suffered  and  permitted 
the  said  S.  T.  to  escape  and  go  at  large  out  of  the  said 
prison,  and  out  of  the  custody  of  the  said  defendant,  where- 
soever the  said  S.  T.  would,  without  restraint,  as  to  the 
said  detainer  of  the  said  plaintiff,  as  the  said  defendant 
lawfully  might,  for  the  cause  aforesaid,  which  is  the  said 
supposed  escape,  in  the  said  first  count  mentioned;  and 
whereof  the  said  plaintiff  hath  above  thereof  complained 
against  the  said  defendant.  And  the  said  defendant  further 
saith,  that  he  kept  and  detained  the  said  S.  T.  in  the  custody 
of  him  the  said  defendant,  as  such  marshal,  in  execution  upon 
and  by  virtue  of  the  said  judgment,  in  the  said  declaration 
mentioned,   continually,  from  the  time  the  said  S.T.  was 
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oommitted  and  first  came  to  the  said  custody  of  the  said  worn  stcAPBt. 
defeDdant  as  aforesaid,  until  the  said  S.  T.  was  entitled  to  be 
discharged,  and  was  discharged  out  of  such  custody  of  the 
said  defendant,  by  virtue  and  in  pursuance  of  the  said  order 
of  the  said  court  for  the  relief  of  insolvent  debtors,  and  this 
he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
jodgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  &c. 

/a  tie  King's  BeneJu 

CT.A Plaintiff,         AffidaWtoii8&9 

^  \  W.  3.  c.  fT.  s.  6, 

lSetween<  and  bymanhalof  the 

^B-T.esq Defendant    ^F^eTrSS! 

B.  T.  of,-&c.  esq.  the  defendant  in  the  above  cause,  for  which  he  U 
maketh  oath  and  saith,  that  if  J.S.  the  prisoner,  for  whose  ^^^J^^^'i'^ 
escape  this  deponent  is  sued  at  the  suit  of  the  plaintiff  in 
the  above  cause,  did,  in  fact,  make  such  escape,  he  the 
aid  J.  S.  did  make  such  escape  without  the  consent,  privity, 
or  knowledge  of  him  this  deponent. 

Sworn,  &c.  R.  T.  r  gga  i 

ON    SPECIALTIBS. 

[First  plea^  non  est  factum^  as  ante,  952;  second  plea^  Pleutoa  decla^ 
actio  non,  as  ante,  906.]— Because  he  says,  that  the  said  |^j?"  ^jj  j*  ^ 
supposed  indenture,  in  the  said  declaration  mentioned,  is  not,  posieMion  of  de- 
nor  ever  was,  in  the  possession  of  the  said  defendant  in  man-  that 'it  U  •o^!'*^ 
ner  and  form  as  the  said  plaintiff  hath  in  his  said  declaration 
above  alleged ;  and  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. — [Third  pleaJ] — ^And  the  said  de- 
fendant, by  like  leave  of  the  court,  &c.  says,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  without  producing  and  bringing  into 
court  the  said  supposed  indenture,  in  the  said  declaration 
mentioned,  because  he  saith,  that  the  said  supposed  inden- 
ture, in  the  said  declaration  mentioned,  is  not,  nor  ever 
was,  in  the  possession  of  the  said  defendant  in  manner 
and  form  as  the  said  plaintiff  hath  in  his  said  declaration 


^  See  1  Saond.  35,  n.  1.  This  it  may  be  treated  as  a  nallity. 

affidavit,  by  the  above  statute.  See,  as   to  form  of  affidavit, 

is  abtolotely  necessary  to  sup-  2  Bla.  Rep.  1069. 
port  the  plea,  and  if  the  plea         ^  As  to  proferts,  see  ante, 

be  filed  without  such  affidavit,  439. 


962 


PLEAS   IM    BAR. 


ow  iPBci  ALTin.  above  alleged.    And  of  this  he  also  puts  himself  upon  the 

country,  &c. 


ESCROW. 


Delivery  of  die 
bond  as  an 


[First  plea  f  non  est  factum,  as  ante,  952;  second  plea,  by 
leave f  ^c.  and  onerari  non,  as  ante,  954,  5.] — Because  he 
says,  that  the  said  writing,  in  the  said  declaration  mentioned, 
was  made  by  the  said  defendant  on,  &c.  aforesaid,  to  secure 
the  re-payment  of  a  certain  sum  of  money  then  lent  by  the 
said  plaintiff  to  one  E.  F.  and  delivered  by  the  said  de- 
fendant to  one  G.  H.*^  as  an  escrow  to  be  kept  by  him  oh 
this  special  condition,  that  is  to  say,  that '  [if  the  said  £.  F. 

should,  within  the  space  of months  then  next  following, 

secure  the  re-payment  of  the  said  sum  of  money  to  the  said 
plaintiff,  by  a  mortgage  upon  certain  freehold  premises  of 
the  said  E.  F.  situate  at,  &c.]  that  then  and  in  that  case  the 
said  writing  obligatory  should  be  immediately  discharged,  ai>- 
nulled,  and  held  for  nothing,  and  returned  and  re-delivered 
to  the  said  defendant;  but  that  [in  default  of  the  said  E.  F. 
so  securing  the  re-payment  of  the  said  sum  of  money  to  the 
said  plaintiff  by  such  mortgage  as  aforeSJaid,  within  the 
aforesaid  time]  then  the  said  writing  obligatory  of  the  said 
defendant  should  stand  and  be  against  him  in  full  force ; 
and  the  said  defendant  further  says,  that  within  the  space 
of months  from  the  time  of  the  making  and  delivering 


'  As  to  this  plea  in  general, 
see  Com.  Dig.  Pleader,  2  W. 
18,  and  Fait,  A.  3. — 4  East, 
94,  95.-3  Salk.  120.  Deli- 
very  as  an  escrow  may  be  given 
in  evidence  under  the  plea  of 
non  est  factum,  4  £sp.  liep. 
255.-2  Rol.  Abr.  683,  I.  5.— 
Sir  T.  Raym.  197. — See  forms 
in  7  Wentw.  Index,  591,  5,  G. 
Rast.  £nt.  18 1  b.  182  a.— Lii. 
Ent.  186.— 2  Rich.  C.  P.  39. 
Sometimes  they  commence  with 
the  allegation,  actio  non,  but 
as  the  validity  of  the  deed  is 
disputed,  onerari  non  appears 
more  correct.  See  the  prece- 
denU,  Rast.  Ent.  181  b.  182  a. 
Co.  Ent.  146  b.  It  is  said, 
that  as  this  plea  in  efiect  de- 
nies the  allegation  that  the  de- 
fsndant  made  his  deed»  the  plea 


should  conclude  to  the  conn- 
try,  I  Salk.  274— Lord  Raym. 
803;  and  so  do  many  of  the 
precedents,  Rast.  Eut.  181  b. 
182  a  Co.  Eat.  145  b ;  and 
see  the  precedent  in  Lil.  Ent. 
186—2  Rich.  C.  P.  39.  The 
deed  of  a  corporation  needs  no 
delivery,  9  East,  360.  As  to 
what  is  an  escrow,  see  4  B.  & 
A.  440.— 2  B.  &  C.  85. 

^  The  plea  must,  it  seems, 
state  to  whom  the  bond  was 
delivered,  5  Bac.  Ab.  160.  Ob- 
ligation, C.  It  is  no  escrow  if 
delivered  to  the  obligee,  Memb. 
id.— Hob.  246.— Ventr.  9. 

^  The  following  statement 
must  necessarily  be  according 
to  the  facts  of  each  particular 
case. 
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of  the  said  wridog  as  an  escrow  to  the  said  G.  H.  as  afore-        bscbow. 

said,  fi>r  the  purpose  aforesaid,  to  wit,  on  the day  of 

,  A.  D. ,  at,  &c«  (venue)  aforesaid,  the  said  E.  F. 

did  secure  the  re-payment  of  the  said  sum  of  money  to  the 
said  plaintiff,  by  a  mortgage  upon  the  said  freehold  premises 
of  him  the  said  £.  F.  which  said  mortgage  the  said  plaintiff 
then  and  there  accepted  and  received  as  a  security  for  the 
re-payment  of  the  said  sum  of  money  so  by  him  lent  to  the 
said  £.  F.  as  aforesaid ;  whereby  the  said  writing  of  the 
said  defendant  so  delivered  to  the  said  6.  H.  became  and 
was  wholly  discharged,  annulled,  and  vacated ;  and  so  the 
said  defendant  saith,  that  the  said  writing  is  not  his  deed, 
and  of  this  he  puts  himself  upon  the  country,  &c«  * 

FRAUD. 

[First f  non  estftieium;  gecond^  and /or  a  further  plea  f^c.  Deed  obuioed 
anerari  nan,  as  ante^  954.] — Because  he  says,  that  the  said  ^'  ^^^  * 
writing,  in  the  said  declaration  mentioned,  was  obtained  from 
the  said  defendant  by  the  said  plaintiff  (and  others  in  collu- 
sion with  him)  by  fraud,  covin,  and  misrepresentation,  that 
is  to  say,  by  the  said  plaintiff  (and  others  in  collusion  with 
him)  falsely  and  fraudulently  representing  to  the  said  de- 
fendant, that,  &c.  [here  state  the  fraudulent  misrepresenta' 
tioHS,  and  that  the  deed  was  executed  in  confidence  of  such 
representations^  and  conclude  as  follows  .*]  to  wit,  at,  &c. 
{cenue)  aforesaid,  wherefore  he  the  said  defendant  saith, 
that  the  said  writing,  in  the  said  declaration  mentioned,  was 
and  is  void  in  law,  and  this  he  the  said  defendant  is  ready 
to  verify,  wherefore  he  prays  judgment  if  he  ought  to  be  [  964  ] 
charged  with  the  said  debt,  by  virtue  of  the  said  writing, 
kc— [Add  a  plea  of  fraud  and  covin  generaUy,  omitting 
the  statement  oft/te  particular  misrepresentations.] 

DURIIt  «• 

[First  plea,  general  issue,  non  est  factum^  as  ante,  952 ;  ist.  Menace  to 
secondly,  and  for  a  further  plea,  %c.  onerari  non,  as  ante,       • 
954.] — Because  he  says,  that  the  said  plaintiff,  just  before 


*  As  to  the  conciasioD,  see  general  plea  suffices,  2  M.  &  S. 

ante,  962,  n.  *>,  and  Rast.  Knt.  378.-9  Co.  110.     Frand  may 

181  b.  182  a. — Co.  Ent.  145  b.  be  given  in  evidence  under  the 

2  Ricb.C.  P.  30. — Ld.Raym.  general  issue,  and  so  may  any 

803. — 5  Bac.  Ab.  160.  Obliga-  thing  that  avoids  the  deed  at 

lion,  C.  common  law,  ab  initio,  5  Co. 

b  Pranil  is  a  defence  at  law,  1 10--2  Wils.  341 ,  347 ;  but  see 

2  T.  R.  765—3  T.  R.  48 ;  hut  2  Stark.  36.-2  Chit.  Rep.  334. 

bitt  when  both  parties  are  im-  ^  See   Com.    Dig.    Pleader, 

plicaUfd,  2  B.  &  A.  370.    This  2  \V.  li).-~Chit.  jun.  Cunlr.  54. 

VOL.  III.  G 
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PLEAS    IN    BAR. 


JJURBSS. 


2d.  Battery,  and 
menace  of  further 
battery,  &c. 


3d.  Battery  and 
tear  of  mayhem. 


the  making  o(  the  said  writing,  in  the  said  declaration  men- 
tioned, to  wit,  on  the  said  day  of  — — ,  A.  D. 

aforesaid,  at,  &c.  aforesaid,  menaced  and  threatened  the 
life  of  the  said  defendant,  unless  the  said  defendant  would 
make  and  seal,  and  as  his  act  and  deed  deliver  the  said 
writing  (or  indenture,  or  articles)  in  the  said  declaration 
mentioned ;  and  the  said  defendant  did  thereupon  then  and 
there,  by  reason  and  in  consequence  of  such  menaces  and 
threats,  and  in  fear  and  apprehension  thereof,  make  and 
seal,  and  as  his  act  and  deed  deliver  the  said  writing.  And 
this,  &c. — [Cojicluile  with  a  verification^  and  onerari  non, 
as  ante  J  955.] 

[Afid  for  a  further  plea^  by  leave y  %c.  onerari  non,  as 
ante^  954.] — Because  he  says,  that  the  said  plaintiff,  just  be- 
fore the  making  of  the  said  writing  in  the  said  declaration 

mentioned,  to  wit,  on  the  said day  of ,  A.  D.  

aforesaid,  at,  &c.  {venue)  aforesaid,  assaulted,  beat,  bruised, 
and  wounded  the  said  defendant,  and  then  and  there  me- 
naced and  threatened  further  to  beat,  bruise,  and  wound 
the  said  defendant,  unless  the  said  defendant  would  make 
and  seal,  and  as  his  act  and  deed  deliver  the  said  writing 
in  the  said  declaration  mentioned  ;  and  the  said  defendant 
did  thereupon  then  and  there,  for  and  through  fear  and 
apprehension  of  losing  his  life,  on  that  occasion  make  and 
seal,  and  as  his  act  and  deed  deliver  the  same  writing. 
And  this,  &c. — [Conchide  as  in  the  former  plea."] 

[Commencement  as  in  the  former  pleaJ] — Because  he 
says,  that  the  said  plaintiff,  just  before  the  making  of  the 
said  writing  in  the  said  declaration  mentioned,  to  wit,  on  the 

said day  of ,  A.  D. aforesaid,  at,  &c.  {venue) 

aforesaid,  assaulted,  beat,  bruised,  and  wounded  the  said 
defendant,  and  also  then  and  there  menaced  and  threatened 
further  to  beat,  bruise,  and  wound  the  said  defendant,  un- 
less the  said  defendant  would  make  and  seal,  and  as  his  act 
and  deed  deliver  the  said  writing  in  the  said  declaration 
mentioned ;  and  the  said  defendant  did  then  and  there,  by 
reason  and  in  consequence  of  the  premises  in  this  plea  men- 
tioned, and  for  fear  of  further  wounding  and  of  mayhem, 
and  on  no  other  account  whatsoever,  make  and  seal,  and 
as  his  act  and  deed  deliver  the  said  writing.  And  this,  &c. 
{Conclude  as  in  former  precedent.] 
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[Commeneement  tu  in  former  plea^ — Because  he  says, 
that  he  the  said  defendant,  at  the  time  of  making  of  the 

said  writing,  to  wit,  on  the  said day  of ,  A.  D. 

aforesaid,  at,  &c«  {venue)  aforesaid,  was  unlawfully  impri- 
soned by  the  said  plaintiff  (and  others  in  collusion  with  him,) 
and  then  and  there  detiuned  in  prison,  until  by  the  force 
and  duress  of  imprisonment  of  him  the  said  defendant,  he 
made  the  said  writing,  and  delivered  the  same  to  the  said 
plaintiff  as  his  deed.  And  this,  &c. — [Conclude  as  in 
former  precedent. — A  plea  thiU  a  deed  was  obtained  by 
froMd  and  eocin  was  added,  as  ante,  963.] 


OUR  Its. 

4tli.  Doreu  of 
iuiprisonmeiit  \ 


oil  boud  or  deed  K 


^•D.  ^  INFANCY. 

ats.  >    [Onerarinon,  as  ante,  954.] — ^Because  he  says.  Infancy  to  debt 
A.  &  7  that  he  the  said  defendant,  at  the  time  of  the  making 
of  the  said  writing,  was  an  infant  within  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of ^  years,  to  wit,  at,  &c. 

{vense)  aforesaid.    And  this,  &c. — [Conclude  with  a  verijl- 
eatumy  and  oner  art  non,  as  ante,  955.] 


[966] 

h  ^  COVBRTUBB. 

•  f     {Onerari  non,  as  ante j  954.] — Because  she  saith,  Coverture  to  debt 

1.  )| 


CD. 

ats 
A.  B.  '  that  at  the  time  of  the  making  of  the  said  writing, 


'  The  imprisonnieDt  must 
hare  been  nnlawfal,  or  it  would 
be  00  doress,  2  lost.  482.  la 
equity,  sea  1  Atk.  409. 

^  See  the  forms,  Hast  EoL 
163  a.— Bro.  Red.  176.--Morg. 
534. -Plead.  A.  452.— 1  Rich. 
C.  P.  154.  If  the  defeodaaC 
be  ttUl  an  infant,  be  must  plead 
by  guardian,  and  not  by  attor- 
oey»aote99096,  n.  *.  In  ao  ac« 
tioo  open  a  deed  infancy  moat 
be  pleaded  specially,  3  Barr. 
1805.  — Com.  Dig.  Pleader, 
2  W.  22.-6  Co.  119  a.— Gilb. 
Debt,  437.-2  Salic.    676.— 

1  Ld.  Raym.  315,  S.  C.Sed 
tide  1  8alk.  279.-3  Bnrr. 
1794.— 3  Taont.  307.— 3  M.  & 
S.  477.-2  Hen.   Bla.  515.— 

2  Slark.  36.-6  Moore.  488.— 
Tidd*a  Prac.  9tb  edit.  650, 65 1  ; 
bat  ID  aasompsit  it  may  be 
giireo  in  evideoce  under  tbe 
poeral  issue,  ante,  909.     See 


form  of  plea  to  debt  on  simple 
contract,  ante,  956. 

Lunacy  may  be  given  in  evi- 
dence under  non  est  factum^ 
2  Stra.  1 104.— &«i  tide  2  8alk . 
675. 

^  The  precise  age  here  stated 
is  not  material. 

**  See  tbe  notes  to  tbe  pre- 
cedeut,  ante,  956.  Com.  Dig, 
Pleader,  2  W.  21,  and  pre- 
cedent of  plea  of  coverture 
to  debt  on  simple  contract.  If 
tbe  defendant  be  a/i//  a  feme 
covert,  she  moat  plead  in  per* 
son,  and  not  by  attorney,  ante, 
899  ff,  n.  Coverture  at  the 
time  of  the  executing  the  deed, 
may  be  either  pleaded  specially, 
or  may  be  given  in  evidence 
under  tbe  general  issue  non  est 
/ae/tf IN,  3  Bnrr.  1805.— 12  Mod. 
101.— 2  Stra.l  104.— Cora.  Dig. 
Pleader,  2  W.  18.— 2  Campb. 
27-2. 
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PLEAS   IN    BAR. 


COVERTUHE. 


USURY. 

Usury  to  debt  on 
bend  *. 


she  was  and  still  is  the  wife  of  one  E.  F.  to  wit,  at,  &c.{venue) 
aforesaid.  And  this,  &c. — [Conclude  mth  a  verification, 
and  onerari  non,  as  ante,  955.] 

[First  plea,  non  est  factum,  after  craving  oyer  of  the 
bond  and  condition,  as  ante,  953,  Second  plea,  by  leave, 
Sfc,  and  onerari  non,  as  ante,  954.] — Because  he  saith,  that 
before  the  making  the  said  writing  in  the  said  declaration 

mentioned,  to  wit,  on   the  said  day  of ,  A.  D. 

,  aforesaid,  it  was  corrnptly  *,  and  against  the  form  of 


the  Statute  in  that  case  made  and  provided  %  agreed  by  and 
between  the  said  plaintiff  and  the  said  defendant,  that  the 
said  plaintiff  should  lend  and  advance  unto  the  said  defend- 
ant the  sum  of  [£46,]  of  lawful  money  of  Great  Britain,  and 
that  the  said  plaintiff  should  forbear  and  give  day  of  pay- 
ment ^  thereof  to  the  said  defendant,  until  and  upon  the 

day  of ,  A.  D. ,  then  next  ensuing,  and  that 

the  said  defendant  for  the  loan  of  the  said  sum  of  [•£4<),] 
and  for  giving  day  of  payment  thereof  as  aforesaid,  for  the 
time  afore>aid,  should  give  and  pay  to  the  said  plaintifi*  on 

the  said day  of ,  A.  D. ,  aforesaid,  then  next 

ensuing,  more  than  lawful  interest  at  and  after  the  rate  of 
£3  per  centum  per  annum  on  the  said  sum  of  [£46]  that  is 
to  say,  the  sum  of  [^4,]  of  like  lawful  money,  making  toge- 
ther, with  the  said  sum  of  [£46,]  so  to  be  lent  and  advanced 
by  the  said  plaintiff  to  the  said  defendant  as  aforesaid,  the 


^  Usurv  must   be    pleaded. 

2  Stra.  498.— Sannd.  295  a. 
As  to  this  plea  in  general,  see 
Com.  Dig.  Pleader,  2  W.  23. 
1  Saand.  295  a.  b.  and  the 
forms,  2  Rich.  C.  P.  35,  65.— 
M  o  rg.  2*26, 634.— Plead .  A  ssis  t. 
450.—  Lil.  £nt.  113,183,  184, 
and  other  forms  indexed  in 
7Wentw.  628  to  631,  and  a 
plea  of  nsnry  in  assumpsit,  ante, 
t)U9a.  (n  a  pica,  the  usnrious 
agreement  must  be  stated  pre- 
cisely and  fully  according  to 
the  facts.  3  T.  R  638.-2  M. 
6i  S.  377.  —  2  Show.   329.  — 

3  Mod.  35.  —  6  l\  R.  267.  — 

4  Taunt.  810,  and  if  pleaded 
generally,  the  plea  will  be  bad 
on  demurrer,  2  M.  &  S.  278. 
Kut  the  objection  is  cured  by 


the  plaintiff  pleading  over.^ 
1  Campb.  166,  in  notes.  As  to 
what  is  usury,  see  3  Chit.  Com. 
Law,  88,  *c.  —  1  Chit  Coll. 
Stat.  tit.  •'  UsuryT  and  see 
also  forms  of  declarations  for 
usury,  and  notes,  ante,  512, 
which  may  be  useful  in  framing 
a  plea. 

^  The  plea  must  allege  that 
it  was  corrnptly  agreed,  3  Mod. 
35.-2  Show.  329. 

""  12  Ann.  stat.  2.  c.  16.  It 
is  not  necessary  to  recite  the 
statute,  Hro.  Vade  Mec.  255. 
Com.  Dig.  Pleader,  2  W.  23. 

^  The  defendant  must  ex- 
presi^ly  aver  that  the  agree- 
ment was  for  giving  day  of 
payment,  &c.  Sir  W.  Jones, 
410. 
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sftid  sum  of  [£50,]  in  the  said  condition  mentioned,  and  also         usury. 
that  the  said  defendant  should  pay  to  the  said  plaintiff,  in- 
terest on  the  said  sum  of  [<£50,]  from  the day  of , 

A.  D. ,  aforesaid,  until  the  time  of  the  payment  of  the 

said  sum  of  [<£50,]  in  the  said  condition  mentioned,  and  that 
for  securing  the  payment  of  the  said  sum  of  ['£50,]  with 
interest  for  the  same  as  aforesaid  to  the  said  plaintiff,  he  the 
said  defendant  should  nvake  and  seal,  and  as  his  act  and 
deed  deliver  to  the  said  plaintiff,  a  certain  writing  obligatory, 
and  should  thereby  bind  himself  in  the  penal  sum  of  [.£100,] 
conditioned  for  the  payment  of  the  said  sum  of  [£50,]  by 

the  said  defendant  unto  the  said  plaintiff,  on  the  said 

day  of  • ,  A.  D. ,  aforesaid,  then  next  ensuing,  with 

interest  for  the  said  sum  of  [£50,]  in  the  mean  time,  as 
aforesaid,  to  be  paid  quarterly,  to  wit,  at,  &c.  (venue)  afore- 
said. And  the  said  defendant  in  fact  further  saith,  that  in 
pursuance  of  the  said  corrupt  and  unlawful  agreement  so 
made  as  aforesaid,  the  said  plaintiff  afterwards,  to  wit,  on 

the  said  day  of ,  A.  D. *,  aforesaid,  to  wit, 

at,  &c.  (venue)  aforesaid,  lent  and  advanced  to  the  said  de- 
fendant the  said  sum  of  [£46,]  and  that  for  the  securing  the 
repayment  thereof,  together  with  the  said  sum  of  [£4,]  so  to 
be  paid  and  given  to  the  said  plaintiff  as  aforesaid,  for  the 

purpose  aforesaid,  on   the  said   day  of ,  A.  D. 

,  aforesaid,  then  next  ensuing,  with  interest  in  the  mean 

time,  as  aforesaid,  to  be  paid  quarterly,  as  well  for  the  said 
sum  of  [£46,]  so  lent  and  advanced  as  aforesaid,  as  for 
the  said  sum  of  [£4,]  so  to  be  given  and  paid  to  the  said 
plaintiff  as  aforesaid,  for  the  purpose  aforesaid,  making  to- 
gether the  sum  of  [£50]  as  aforesaid,  the  said  defendant,  in 
further  pursuance  of  the  said  corrupt  and  unlawful  agree- 
ment, then  and  there,  to  wit,  on  the  said day  of , 

A.  D. ,  aforesaid,  at,  &c.  (venue)  aforesaid,  made  and 

sealed,  and  as  his  act  and  deed  delivered  to  the  said  plain- 
tiff, the  said  writing  in  the  said  declaration  mentioned,  and 
the  said  plaintiff  then  and  there  accepted  and  received  the 
said  writing  with  the  said  condition  thereunder  written,  of 
and  from  the  said  defendant  in  pursuance  of  the  said  corrupt 
and  unlawful  agreement,  and  for  the  purpose  aforesaid.  And 
the  said  defendant  avers,  that  the  said  sum  of  [£4,]  so  as 


'  The  day  on  which  the  tract  is  material.  4  £sp.  Rep. 
moDcy  is  averred  to  have  been  152. — 1  Campb.  445. — K.  &  M . 
advanced  on  an  usurious  con-     C.  N.  P.  153. — .4iite,  512. 
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USURY.  aforesaid  agreed  to  be  given  and  paid  to  the  said  plaintiff  for 
the  purpose  aforesaid,  and  the  interest  of  the  said  sum  of 
[«£50,]  so  reserved  and  made  payable  to  the  said  plaintiff, 
by  the  said  condition  of  the  said  writing  as  aforesaid,  exceeds 
the  rate  of  ^5,  for  the  forbearing  and  giving  day  of  pay- 
ment of  £100,  for  one  year,  contrary  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  by  means  whereof, 
and  by  force  of  the  said  Statute,  the  said  writing  was  and  is 
wholly  void  in  law.  And  this,  &c. — [Conclude  with  a  veri- 
fication^ and  onerari  non,  as  ante,  955.] 

ftTOCK'^ORB'ING  

That  bond  was  [^^<^  plea,   non  est  factum,  after  craving  oyer  of  the 

stTen  for  »ettiuig  bond  and  condition,  as  antCy  953,  second  plea,  onerari  non, 

against  provisions  ^'  onte,  954.]— Because  he  says,  that  before  the  making  of 

*?  ?*"fl^-j°^*^"«  the  said  writing  in  the  said  declaration  mentioned,  and  after 

Act,  7  GeOk  <*         ^.  1  •  ?  .  «         1.  ^    -        1 

€.8«.  the  makmg  of  a  certam  act  of  parliament,  passed  in  the 

parliament  of  our  late  sovereign  lord  GFeorge  the  Second,  in 
the  7th  year  of  his  reign,  intituled,  ''An  act  to  prevent  the 
"  infamous  practice  of  Stock-Jobbing,*'  and  after  the  1st 

day  of  June^  A*  D.  1734,  to  wit,  on  the day  of » 

in  the  year  of  our  lord  ,  the  said  plaintiff  had,  for 

and  on  the  behalf  of  the  said  defendant,  contracted  and 
agreed  to  purchase  of  and  from  one  J.  L.  certain  public 
.istock,  to  wit,  [;£4000]  three  per  cent,  consols,  as  if  and  un- 
der colour  and  pretence  that  the  same  was  to  be  and  should 
be  transferred  to  the  said  defendant,  on  the  [12th]  day  of 
April,  A.  D.  [1830,]  as  aforesaid,  and  thereupon  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue) 
aforesaid,  the  said  plaintiff  did,  for  and  on  the  behalf  of  the 
said  defendant,  voluntarily  pay  a  certain  sum  of  money,  to 
^it,  the  sum  of  [£80,]  to  the  said  J.  L.  for  the  compounding, 
satisfying,  and  making  up  a  certain  difference,  to  wit,  the  dif- 
ference whatever,  between  the  sum  of  the  said  stock,  when 
the  same  was  so  agreed  to  be  purchased  as  aforesaid,  and  the 
price  and  value  thereof  on  the  said  [12th]  day  of  [April,]  in 
the  year  last  aforesaid,  for  his  the  said  defendant's  not  receiv- 
ing the  said  public  stock,  and  for  not  performing  the  said  con- 
tract and  agreement  with  the  said  J«  L.  by  the  said  plaintiff 
so  stipulated  and  agreed,  for  and  on  the  behalf  of  the  said 
defendant  to  be  performed  as  aforesaid,  the  said  stock  then 

'  See  another  form,  2  H.  &  See  the   Statute    and  law  in 

Cres.  573.— See  a  form  in  debt  1  Chit.  CoL  Stat  tiU  '«  Stock- 

for  penalties,  ante,  516. — See  jobbinffj** 
also  pleas  of,  in  CM'cDant,  j)ost« 
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and  there  not  being  any  public  or  joint  stock,  or  other  secu-  stock.job»ir«. 
rity  bought  by  the  said  plaintiff^  or  the  said  defendant,  or 
any  other  person  or  persons,  to  be  delivered,  accepted,  and 
paid  for,  on  a  future  day,  and  which  had  been  or  was  re- 
fused or  neglected  to  be  transferred,  and  the  said  difference 
or  sum  of  [£80,]  there  and  then  not  being  recovered  or 
received  by  the  said  J.  L.  of  or  from  the  said  plaintiff  or 
the  said  defendant,  or  any  other  person  or  persons,  being 
the  person  or  persons  who  first  contracted  to  sell  or  deliver 
such  public  or  joint  stock  or  other  public  security,  as  the 
damage  which  had  been  sustained  by  reason  of  the  not  de- 
livering or  not  transfering  such  stock  or  other  securities,  by 
the  said  defendant,  or  any  other  person  or  persons,  contrary 
to  the  Statute  in  such  case  made  and  provided.  And  the 
said  defendant  further  says,  that  in  consideration  of  the 
premises,  and  for  the  purpose  (amongst  other  things)  of  se- 
curing to  the  said  plaintiff  the  repayment  of  the  said  sum  of 
[^80,J  so  by  him  given  and  paid  to  the  said  J.  L.  as  afore- 
said, for  and  on  behalf  of  the  said  defendant,  for  the  com- 
pounding,  satisfying,   and  making  of  the   said   difference, 

the  said  defendant,  on  the  said  day  of ,  A.  D. 

,  made  and  sealed,  and  as  his  act  and  deed  delivered 

to  the  said  plaintiff  the  said  writing  in  the  said  declaration 
mentioned,  to  wit,  at,  &c.  (venue)  aforesaid,  and  the  said 
plaintiff  then  and  there  accepted  and  received  the  said  writ- 
ing of  and  from  the  said  defendant,  upon  and  for  the  con- 
siderations, and  for  the  purpose  aforesaid,  contrary  to  the 
form  of  the  Statute  in  such  case  made  and  provided.  And 
this  he  is  ready  to  verify,  &c. — [Conclude  with  a  verification, 
as  ante,  955.] 

And  for  a  further  plea,  &c.  [Onerari  non,  as  ante^  054.]  Second  plea. 
Because  be  says,  that  before  the  making  of  the  said  writing 
in  the  said  declaration  mentioned,  to  wit,  on,  &c.  the  said 
plaintiff,  for  and  on  the  behalf  of  the  said  defendant,  con- 
tracted and  agreed  with  the  said  J.  L.  that  the  said  J.  L. 
should  sell  to  the  said  defendant,  and  that  the  said  de- 
fendant should  buy  of  the  said  J.  L.  a  certain  other  inte- 
rest or  share  in  a  public  stock,  to  wit,  other  [o£4>000]  in 
the  public  stock,  commonly  called  the  Three  Pounds  per 
centum  Consolidated  Bank  Annuities,  and  that  the  same 
should  be  transferred  by  the  said  J.  L.  to  the  said  de- 
fendant on  the  [12th]  day  of  [April]  in  the  same  year.  And 
the  said  defendant  further  suith,  that  the  2j4id  J.  L«  was 
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STOCK-JOBBING.  Tiot^  at  the  time  of  the  making  of  the  said  contract  and 

agr.eement9  actually  possessed  of  or  entitled  unto  the  said 
interest  or  share  in  the  said  public  stock,  so  agreed  to  be 
sold  and  transferred  by  him  as  last  aforesaid  in  his  own 
name,  or  in  his  own  right,  or  in  the  name  or  names  of  a 
trustee  or  trustees,  to  or  for  his  the  said  J.  L/s  use,  or  his 
own  right,  as  the  said  plaintiff  then  and  there  well  knew, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided;  and  thereupon  afterwards,  to  wit,  on  the  said 
[12th]  day  of  [April]  A.  D.  [1792]  aforesaid,  at,&c.  (venue) 
aforesaid,  the  said  plaintiff  did  then  and  there,  for  and  on 
the  behalf,  and  as  agent  of  the  said  defendant,  voluntarily 
pay,  from  and  out  of  his  own  monies,  a  certain  sum  of 
money,  to  wit,  the  sum  of  [^80]  to  the  said  J.  L.  for  the 
compounding,  satisfying,  and  making  up  a  certain  difference, 
for  his  the  said  defendant's    not  receiving  the  said  last* 
mentioned  interest  or  share  in  the  said  public  stock,  and 
for  the  not  performing  of  the  said  last-mentioned  contract 
and  agreement,  the  same  stock  then  and  there  not  being 
any  public  or  joint  stock,  or  other  public  security,  bought 
by  the  said  defendant  or  the  said  plaintiff,  or  any  other 
person  or  persons,  to  be  delivered,  accepted,  or  paid   for 
on  a  future  day,  and  which  had  been  or  was  refused  or  ne- 
glected to  be  transferred,  and  the  said  difference  or  sum  of 
[^80]  then  and  there  not  being  recovered  or  received  by 
the  said  J.L.  or  any  other  person  or  persons,  being  the 
person  or  persons  who  first  contracted  to  sell  or  deliver 
such  public  or  joint  stock,    or  other    securities,   as  tbc 
damage  which  had  been  sustained,  by  reason  of  the  not 
delivering,  or  not  transferring   such  stock  or  other  secu* 
rities  by  the  said  plaintiff,  or  any  other  person  or  persons, 
contrary  to  the  form  of  the  Statute,  &c.    And  the  said  de- 
fendant further  saith,  that  for  the  purpose  (amongst  other 
things)  of  securing  to  the  said  plaintiff  the  re*payment  to 
him  by  the  said  defendant  of  the  said  difterence  so  paid  as 
last  aforesaid,  the  said  defendant,  on  the  said  — *-  day  of 

•— ,  A.  D. aforesaid,  made  and  sealed,  and  as  his 

act  and  deed  delivered  to  the  said  plaintiff  the  said  writing 
in  the  said  declaration  mentioned,  and  the  said  plaintiff 
then  and  there  accepted  and  received  the  same  of  and  from 
the  said  defendant,  upon  and  for  the  consideration,  and 
for  the  purpose  last  aforesaid,  contrary  to  the  form  of  the 
Statute,  &c.  And  this,  Sec— [Conclude  with  a  verification, 
0$  ante,  955J} 
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And  for  a  further  plea,  &c.  [Onerari  non,  as  ante,  954.]  ^^^/''^"*®* 
Because  be  says,  that  before  the  making  of  the  said  sup* 
posed  writing  obligatory,  to  wit,  on,  &c.  the  said  plaintiff 
had,  contrary  to  the  Statute,  &c*  negociated  the  payment 
of,  and  had  paid  for,  and  on  the  account  of  the  said  de- 
fendant a  large  sum  of  money,  to  wit,  the  sum  of  [£4574.  SsJ] 
for  certain  differences  by  the  said  plaintiff*,  for  and  on  the 
behalf  of  the  said  defendant,  bargained  for,  and  agreed  to  be 
paid  by  the  said  defendant  for  and  on,  or  account  of  certain 
unlawful  wagers  and  contracts,  touching  and  relating  to  the 
stocks  and  public  funds,  to  wit,  the  S  per  cent,  consols,  in 
lien  and  instead  of  accepting  and  paying  for  transfers  of 
such  stock  to  him  from  the  vendors  thereof;  and  thereupon 
it  was  then  and  there  corruptly  and  unlawfully,  against  the 
fonn  of  the  Statute,  &c.  agreed  by  and  between  the  said 
defendant  and  the  said  plaintiff*,  that  the  said  defendant 
should,  for  securing  the  re-payment  of  the  said  differences, 
make  and  seal,  and  as  his  act  and  deed,  deliver  to  the  said 
plaintiff  the  said  writing  in  the  said  declaration  mentioned. 
And  the  said  defendant  further  says,  that  the  said  writing,  in 
the  said  declaration  mentioned,  was  made  and  sealed,  and 
delivered  by  the  said  defendant  to  the  said  plaintiff,  on  the 
terms  aforesaid,  whereby  the  said  writing  obligatory  was 
and  is  void.  And  thb,  &c. — [Conclude  wiih  a  verification^ 
as  anie,  955J] 


CD. 

ats 


•  CT-OPF. 


.  >     [Actio  mnh  after  craving  oyer,  as  ante,  953.] —  S*'i-o«*  •«  <*e*>t 


A.  B. '  Because  he  says,  that  at  the  time  of  the  exhibiting 
of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in 
this  behalf,  {oTt  if  in  C.  P.  or  by  original,  "  at  the  time  of 
the  commencement  of  thb  suit'*)  there  was  due  and  owing 
fnmi  the  said  defendant  to  the  said  plaintiff,  upon  the  said 


^  See  the  forms,  ante,  931  to 
939.-2  Rich.  C.  P.  29,  30,  1. 
SWcntw.  484.-7  Wcntw.  589, 
580, 591,  &c.  When  either  of 
the  debts  accrned  by  reason  of 
■  penalty,  the  debt  intended  to 
be  setoff  mast  be  pleaded^  and 
(he  defendant  cannot  give  no- 
tice of  selrofl;  8  Geo.  2.  c.  24, 
B.  5,  and  by  the  same  statute, 
in  a  plea  of  set-off  to  an  action 
on  a  bond,  the  defendant  must 
let  forth  the  sum  really  due  on 


the  bond,  before  he  is  entitled 
to  set^oflT  any  cross  demand, 
6  T.  R.  460 ;  and  the  sum  is 
traversable,  though  laid  under 
a  scilicet.  Id.  ibid.— 3  T.  R.  do. 
Ante,  vol.  i.  Index,  tit.  **  Set- 
off,** See  the  forms  indexed, 
7Wentw.  689,  590,  591,  <&c. 
The  plea  of  set-oflT  to  debt  <on 
simple  contract  nearly  resem- 
bles those  in  assumpsit,  ante, 
931  to  939. 
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•rT-#rr.  writing  obligatory,  by  the  said  condition  thereof,  for  the  prin- 
cipal and  interest  in  the  said  condition  mentioned,  a  certam 
sum  of  money,  to  wit,  the  sum  of  £ — ,  to  wit,  at,  &c  (venme) 
aforesaid.  And  the  said  defendant  further  says,  that  the 
said  plaintiflT,  before  and  at  the  time  of  the  exhibiting  of 
the  said  bill,  {or,  if  im  C.  P.  or  iy  original,  *'  before  and 
at  the  time  of  the  commencement  of  this  suit*^  was  and  still 
is  indebted  to  the  said  defendant  in  a  much  larger  sum  of 
money  than  the  money  so  due  and  owing  from  the  said  de- 
fendant to  the  said  plaintiff*,  upon  the  said  writing  obliga- 
tory, that  is  to  say,  in  the  sum  of  £ — ,  for,  &c.  Ihere  alate 
the  sulyecUmaiter  of  setoff,  as  in  assumpsit,  ante,  933  to 
939]  wliich  said  sum  of  money  so  due  and  owing  from  the 
said  plaintiff'  to  the  said  defendant  is  wholly  unpaid,  and 
exceeds  the  money  so  due  and  owing  from  the  said  de- 
fendant to  the  said  plaintiff^  by  virtue  of  the  said  condition 
of  the  said  writing  obligatory,  and  which  said  sum  of  money 
so  due  and  owing  from  the  said  plaintiff*  to  the  defendant 
as  aforesaid,  or  so  much  thereof  as  shall  be  necessary  in 
this  behalf,  he  the  said  defendant  is  ready  and  willing,  and 
offers  to  set-off*  and  allow  against  the  said  sum  of  money 
so  remaining  due  and  payable  by  the  condition  of  the  said 
writing  obligatory,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided.  And  this,  &c. — [Conclude 
taith  a  verification,  as  ante^  907,  sixth  form.'\ 

Plea  to  an  action  [Actio  non,  as  ante,  953.] — Because  he  says,  that  the  said 
•ct-off  on"uro°^  writing  obligatory,  in  the  first  count  of  the  said  declaration 
bonds  given  by  mentioned,  was  and  is  conditioned  for  the  payment  of  the 
^ndant.  ^    *'     ^um  of  £ —  of  lawful,  &c.  and  interest  for  the  same,  by  the 

said  defendant  to  the  said  plaintiff',  on  a  certain  day  now 
past,  and  that  at  the  time  of  suing  forth  the  original  writ  of 
the  said  plaintiff^,  [or,  if  in  K.  B.  *'  at  the  time  of  the  ex* 
hibiting  the  bill  of  the  said  plaintiff*,  against  the  said  de- 
fendant*'] in  this  behalf,  there  was  due  and  owing  from  tlie 
said  defendant,  to  the  said  plaintiff*,  upon  the  said  last-men- 
tioned writing  obligatory,  by  the  condition  thereof,  for  the 
principal  and  interest  in  the  said  condition  mentioned,  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful 
money,  and  no  more,  to  wit,  at,  &c.  {pentie)  aforesaid.  And 
the  said  defendant  further  says,  that  the  said  writing  obliga« 
tory,  in  the  said  last  count  of  the  said  declaration  men- 
tioned, was  and  is  conditioned  for  the  payment  of  tlie  sum 
of  £ —  of  like  lawful  money,  and  interest  for  the  same,  by 
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the  8«id  defendant  to  the  said  plaintiff,   on  a  certain  day        wt-aff, 
now  past,  and  that  at  the  time  of  suing  forth  the  original 
writ  of  the  said  plaintiff,  [or,  **  at  the  time  of  exhibiting 
the  bill  of  die  said  phuntiff,*^  against  the  said  defendant, 
there  was  due  and  owing  from  the  said  defendant  to  the 
said  plaintiff,  upon  the  said  last-mentioned  writing  obliga- 
toiy,  by  the  condition  thereof,  for  the  principal  and  interest 
in  the  said  last-mentioned  condition  specified,  a  certain  other 
sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money, 
and  no  more,  to  wit,  at,  &c.  (venue)  aforesaid.     And  the 
said  defendant  further  says,  that  long  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
the  said  plaintiff,  by  his  certain  writing  obligatory,  sealed 
with  his  seal,  and  now  shewn  to  the  court  here,  the  date 
whereof  is  the  same  day  and  year  last  aforesaid,  acknow- 
ledged himself  to  be  held  and  firmly  bound  unto  the  said 
defendant,  in  the  penal  sum  of  £ —  of  good  and  lawful 
money  of  Great  Britain,  to  be  paid  to  the  said  defendant, 
when  he  the  said  plaintiff  should  be  thereto  afterwards  re- 
quested, which  said  last-mentioned  writing   obligatory  was 
and  is  conditioned  for  the  payment  of  the  sum  of  £ —  of 
like  lawful  money  of  Great  Britain,  together  with  interest 
for  the  same,  by  the  said  plaintiff  to  the  said  defendant,  at 
a  certain  day  now  past,  and  which  said  last-mentioned  writ- 
ing obligatory  still  is  in  full  force  and  effect,  not  in  anywise 
released,  paid  off,  satisfied,  or  discharged,  to  wit,  at,  &c. 
{cenve)  aforesaid.    And  the  said  defendant  further  says,  that 
long  before  the  commencement  of  this  suit,  to  wit,  on,  &c. 
aforesud,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff,  by  his 
certain  other  writing  obligatory,  sealed  with  his  seal,  and 
now  shewn  to  the  court  here,  the  date  whereof  is  the  same 
day,  &c.  &c.  (as  before.)    And  the  said  defendant  further 
says,  that  at  the  time  uf  suing  forth  the  said  original  writ  of 
the  said  plaintiff^  [or,  '*  at  the  time  of  the  exhibiting  the 
bill  of  the  said  plaintiff  against  the  said  defendant,"]  there 
was  and  still  is  due  and  owing,  upon  the  said  two  last^men- 
tioned  writings    obligatory,    by  the  respective   conditions 
thereof,  for  the  principal  and  interest  in  the  said  conditions 
respectively  mentioned,  a  certain  sum  of  money,  to  wit,  the 
sum  of  jE —  of  like  lawful  money,  to  wit,  at,  &c.  (venue) 
aforesaid ;  which  said  last-mentioned  sum  of  money,  so  due 
and  owing   from  the  said  plaintiff  to  the  said  defendant, 
greatly  exceeds  the  monies  due  and  owing  from  the  said  de- 
fendant to  the  said  plaintiff,  upon  the  said  writings  obliga- 
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•rr-opF.  tory  in  the  said  declaration  mentionedy  by  the  respective 
conditions  thereof,  for  the  principal  and  interest  in  the  same 
conditions  respectively  mentioned,  and  out  of  which  said 
sum  of  money,  so  due  and  owing  from  the  said  plaintiff  to 
the  said  defendant,  as  aforesaid,  he  the  said  defendant  is 
ready  and  willing,  and  hereby  offers  to  set-off  and  allow  to 
the  said  plaintiff,  the  said  monies  so  due  and  owing  from  him 
the  said  defendant  to  the  said  plaintiff,  as  aforesaid,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, and  this  he  the  said  defendant  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c. 

[See  aniCt  91 1,  918.] — To  debt  on  bond  or  other  specialty 
brought  in  the  name  of  a  bankrupt,  as  there  is  no  general 
issue,  it  is  necessary  to  plead  his  bankruptcy  specially ,  and 
tlw  defendant  cannot  give  it  in  evidence  under  the  general 
issue  non  est  factum,  as  in  assumpsit,  see  ante,  918.  The 
form  of  the  plea  is  in  7  Wentw.  414. — Morg,  530.  As  to 
this  plea,  see  IT.IL  6\9.—3B.^P.  40.  and  ante,  918.— 
15  East,  622— 5  B.  ^  A.  16.  See  form  of  plea  of  bank- 
ruptcy of  defendant,  ante,  95G;  of  his  bankruptcy  to  debt  on 
bond,  2B.%  Aid.  803. 

As  to  pleading  the  Statute  in  debt,  see  ante,  vol.  t .  422 ; 
and  1  Saund.  283,  n.  2,  35,  208.— 2  Saund.  62  c.  n.  6.  To 
debt  on  specialty,  there  is  no  plea  of  t/ie  Statute  of  Limita- 
tions, though,  after  the  lapse  of  tuyenty  years,  or  ev^n  less, 
payment  will  in  general  be  presumed  of  a  money  bond,  pro- 
vided the  defendant  plead,  solvit  ad,  or  post  diem,  as  ftost, 
974,  975.  See  Tidd's  Practice,  9th  edit.  18,  19.— 1  Campb. 
217. 

BY   BXBCUT0R8, 

HBiBs,^c.  [Actio  non,  as  ante,  906,  first  precedent,  to  the  asterisk,'] 

irwU  before^o-  Because  he  saith,  that  after  the  death  of  the  said  E.  F.  and 
ticeof  the  bond*  before  the  said  defendant  had  any  notice  of  the  said  writing 

obligatory  in  the  said  declaration  mentioned,  to  wit,  on,  &c. 

at,  &c.  (venue)  aforesaid,  he  the  said  defendant  had  fully 


STATUTE  OP 
UMITATION8. 

Statute  of  llinita. 

tiODS. 


*  This  plea  is  sometimes 
adopted,  but  the  general  plea 
of  plene  administravit,  patting 
in  itsae  the  due  administration 
of  the  assets  will  in  general 


suffice.  See  form  of  plea  of 
ptene  administravit  in  assamp- 
sit  or  debt  on  simple  contractt 
which  will  answer  here,  BDte> 
043,  956. 
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administered  all  and  singular  the  goods  and  chattels,  which  bt  bxecutom, 
were  of  the  said'E.  F.  deceased,  at  the  time  of  his  death,  *■■"■■»  ^^ 
and  which  have  ever  come  to  his  hands  to  be  administered  ; 
and  that  he  hath  not,  nor  had  he,  at  the  time  when  he  first 
had  notice  of  the  said  writing  obligatory,  or  at  any  time  af- 
terwards, any  goods  or  chattels,  which  were  of  the  said  E.  F. 
deceased,  at  the  time  of  his  death,  in  the  hands  of  the  said 
defendant,  as  executor  as  aforesaid,  to  be  administered. 
And  this,  &c. — [^Conclude  with  a  verification^  cts  ante,  907, 

[Actio  non,  as  ante^  906.] — Because  he  says,  that  the  said  Pie*  to  dedara- 
W.  earl  of  F.  in  his  life-time,  to  wit,  on,  &c.  by  hb  certain  boQ^i^  ^y  adminto. 
writing  obligatory,  sealed  with  his  seal,  and  by  him  then  and  trato^^^I«■«^ 
there  duly  delivered,  acknowledged  himself  to  be  held  and  trator  ofoblifj^r, 
finnly  bound  to  one  J.  B.  in  the  sum  of  £—  to  be  paid  to  *^*  ^^^^ 
the  said  J.  B.  when  he  the  said  W.  earl  of  F.  should  be  against  defendant 
thereunto  afterwards  requested,  which   said  writing  obli-  intesute'i,  and 
gatory,  at  the  time   of  the  death   of  the  said  W.  earl  of  ^  «fmw«^- 
F.  and  of  the  recovery  of  the  judgment  hereafter  men-  which  it  insaf- 

tioned,  remained  in  full  force  and  effect,  and  in  no  wise  ?*^j*"^  ^J?^  **** 

jadgment  *• 

annulled,  discharged,  paid  off  or  satisfied ;  and  the  said  W. 
earl  of  F.  also  in  his  life-time,  heretofore,  to  wit,  on,  &c.  at, 
&c  (venue)  by  his  certain  writing  obligatory,  sealed  with  his 
seal,  and  by  him  then  and  there  duly  delivered,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  J.  B.  in  the 
further  sum  of  £ —  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  J.  B.  when  he  the  said  W. 
earl  of  F.  should  be  thereto  afterwards  requested,  which 
said  last-mentioned  writing  obligatory,  at  the  time  of  the 
death  of  the  said  W.  earl  of  F.  and  of  the  recovery  of  the 
judgment  hereafter  mentioned,  remained  in  full  force  and 
effect,  and  in  no  wise  annulled,  discharged,  paid  off,  or 
satisfied ;  and  the  said  two  last-mentioned  writings  obligatory 
remaining  in  full  force,  the  said  J.  B.  for  recovery  of  the  said 


'  See  forms,  5  Wentw.  387. 
7  Wentw.  460,  30*2.  8ee  pleas 
io  assumpsit,  ante,  945.  In 
tbo^e  pleas  the  foundation  of 
the  judgment  is  not  shewn; 
bat  in  an  action  of  debt,  when 
on  a  specialty,  it  is  necessary 
to  shew  Ibat  the  debt,  on  which 
the  judgment  was  recovered. 


was  a  specialty,  or  to  aver  that 
the  Jodgment  was  recovered 
before  the  defendant  had  no- 
tice of  the  plaintifTs  demand, 
1  T.  K.  600 ;  see  form  of  plea 
of  retainer  to  satisfy  a  bond 
debt  to  defendant,  administra- 
tor, 6  T.  R.  550. 
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BY  BXRCDTOBty   scveral  debts,  after  the  death  of  the  said  W.  earl  of  F.  and 
"*"***  Ac.       gj^j.  ^jjg  granting  of  the  said  administration,   to  wit,  in 

Michaelmas  Term,  in  the  ■■  year  of  the  reign  of  our 
lord  the  now  king,  in  his  said  majesty  s  court,  before  the 
king  himself,  impleaded  the  said  R.  earl  of  F.  as  the  admi- 
nistrator with  the  will  annexed,  of  all  the  goods  and  chat- 
tels, right  and  credits,  which  were  of  the  said  W.  earl  of  F. 
at  the  time  of  his  death,  in  a  certain  plea  of  debt  for  the 
said  sums  of  £ —  and  £ —  making  together  the  sum  of  £ — 
upon  the  said  two  last-mentioned  writings  obligatory,  and 
such  proceedings  were  thereupon  had  in  the  same  court, 
that  the  said  J.  B.  afterwards,  to  wit,  in  the  same  Michael- 

nnas  Term,  in  the year  aforesaid,  by  the  judgment  of 

the  same  court,  recovered  against  the  said  R.  earl  of  F.  as 
administrator,  with  the  will  annexed  as  aforesaid,  as  well  the 
said  several  debts,  &c.  amounting,  &c.  as  also  the  further 
sum  of,  &c.  for  the  damages  which  he  had  sustained,  as  well 
by  occasion  of  the  detaining  of  that  debt,  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended 
to  the  said  J.  B.  by  the  court  there  adjudged,  to  be  levied 
of  the  goods  and  chattels  which  were  of  the  said  W.  earl  of 
F.  at  the  time  of  his  death,  and  which  were  of  the  said  W. 
earl  of  F.  to  be  administered,  if  he  had  so  much  in  his 
hands  to  be  administered,  and  if  he  had  not  so  much  thereof 
in  his  hands  to  be  administered,  then  the  same  damages  to 
be  levied  of  the  proper  goods  and  chattels  of  the  said  R* 
earl  of  F. ;  whereof  the  said  defendant  was  convicted,  as  by 
the  record  and  proceedings  thereof  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  at 
Westminster,  more  fully  appears ;  which  said  judgment  still 
remains  in  full  force  and  unsatisfied ;  and  the  said  R.  earl 
of  F.  saitb,  that  he  bath  fully  administered  all  and  singular 
the  goods  and  chattels  which  were  of  the  said  W.  earl  of  F. 
at  the  time  of  his  death,  which  hath  come  to  his  hands  to  be 
administered,  and  that  he  hath  not,  nor  on  the  day  of  ex- 
hibiting the  bill  of  the  said  plaintiff^  or  ever  afterwards, 
had  any  goods  and  chattels  belonging  to  the  said  W.  earl  of 
F*  at  the   time  of  his  death,  to  be  administered,  except 
goods  and  chattels  to  the  amount  of  £ —  which  are  not 
sufficient  to  satisfy  the   said  judgment  in   form  aforesaid 
given,  and  which  are  subject  and  liable  to  the  satisfaction 
thereof,  and  this,  &c.  wherefore,  &c. — \Ifthe  defendant  has 
no  assets  whatever  in  hand,  add  a  plea  ofplene  administravit 
generally.} 
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«t8.  >    And  the  lAid  defendant,  by  E,  F.  who  is  admitted  "^^^^IIJ^"** 
A.  B.  '  by  the  court  of  our  said  lord  the  king  here,  as  p^^  demarrer 
gusrdian^  of  the  said  defendant,  to  defend  for  the  said  de-  by  •■infiuufceir* 
fendant,  who  is  an  infant  under  the  age  of  twenty-one  years, 
comes  and  defends  the  wrong  and  injury,  when,  &c.  and 
says,  that  he  the  said  defendant  is  within  the  age  of  twenty- 
one  jrears,  to  wit,  of  the  age  of years,  to  wit,  at,  &c. 

(peime)  aforesaid,  and  this  he  is  ready  to  verify,  wherefore 
he  does  not  stsppose  that  during  his  minority  he  ought  to 
answer  the  said  plaintiff  in  his  said  plea,  and  he  prays  that 
the  said  parol  may  demur,  until  the  full  age  of  him  the 
said  defisndant,  &c« 


[(herari  nam,  0«  aiifr,  954.^ — Because  he  «uth,  that  he  Rimiferdeweeti 
the  said  defendant  hath  not,  nor  at  the  time  of  the  exhi-    ^  ^^^^^' 
biting  the  bUl  of  the  said  plaintiff,  in  this  behalf,  <or,  if  in       [  974  ] 
C.  F.  or  by-  original^  **  at  the  time  of  the  commencement 
of  this  suit^)  nor  at  anytime  before  or  ^ce,  had  any  lands, 
tenements,  or  hereditaments,  by  descent  from  his  said  father 
{or  brother^  Sfc.  acconling  to  the  fact\  in  fee  simple,  and 
this  he  is  ready  to  verify,  wherefore  he  prays  judgment,  if 
he,  as  son  {or  brother^  ^e.)  and  heir  of  the  said  G.  H.  de- 
ceased, ought  to  be  charged  with  the  smd  debt,  by  virtue 
of  the  said  writing  obligatory. 

[Onerarinon^  as  anie,  954.] — Because  he  says,  that  he  Pleabyadevkee 
the  said  defendant  hatli  not,  nor  at  the  time  of  the  exhilnt-  •^•««l»'^«^** 


*  See  the  forms,  4  East,  485. 
iWentw.  4S.  As  to  the  law, 
Bic.  Ab.  Infancy,  L. — Com. 
Dig.  £ofant,  D.  and  Pleader, 
2  £.  3.  An  infant  deviwee  can- 
not pray  the  parol  to  demur, 
4  East,  485. 

^Tlds  is  necessary,  ante, 
909  6,  note*. 

^See  the  form  indexed  in 
7Wentw.  60S.  4.— Rast.  Ent. 
m.-2  Rich.  C.  P.  450.— 
Plcid.  A.  364— Morg.  652. — 
Lil.  Eot.  112;  and  as  to  the 
pleas  in  general  by  an  heir, 
see  2  Saand.  7,  n.  4. — Com. 
Dig.  Pleader,  2  E.  3.— Bac. 
Ab.  Heir,  F.  The  heir  nmst 
plead  riem  per  descent  when  he 
has  no  assets,  or  he  will  be 
liable  personally  to  the  amonnt 


of  the  debt,  3  T.  R.  685.  See 
a  plea  of  retainer  by  an  heir, 

1  T.  R.  454.  As  to  what  are 
assets  by  descent,    see  ante<, 

468,  n.  and  Selw.  N.  P.  523, 
n.  65.-2  Sauod.  7.  As  to  the 
plea  of  rteit  per  descent  prcster. 
a    term     for    life    or    years, 

2  Sannd.  7,  n.  4.^1  Salk.  :)5l. 
2  Wila.  49.  See  a  form  of 
rtea  per  descent  prmter^  a  rec- 
tory, &c.  Rast.  Ent  172  b.— 
1  Lil.  Ent.  180.— 5  Mod.  12l« 
122. 

^  See  the  forms,  2  Rich.  C. 
P.  38,  9.-7  Wentw.  603  to 
605.  The  devisee  must  be 
saed  jointly  with  the  heir,  ante, 

469,  but  he  should  plead  se- 
parately. 
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BY  BXBccTORs,  iug  of  the  bill  of  the  said  plainliff,  in  this  behalf,  (or,  if  it 
uEiMf    c.      fj^  p^  ^^  ^y  original,  "  at  the  time  of  the  commencement  of 

this  suit**)  nor  at  any  time  before  or  since,  had  any  lands^ 
tenements,  or  hereditaments,  by  devise  from  the  said  £•  F. 
deceased.  And  this,  &c. — [Conclude  with  a  verification^ 
and  onerari  non,  as  ante,  954.] 


PAYMENT. 


[975] 

Sdni  pott  diem  ^« 


C.D.^ 

ats.  >  [Actio  non,  after  crating  oyer,  as  ante,  953.] — 
A.  B.  '  Because  he  says,  that  he  the  said  defendant,  on  the 

said day  of ,  A.  D.  aforesaid,  (the  day  of 

payment  mentioned  in  the  condition)  in  the  said  condition 
of  the  said  writing  obligatory  mentioned,  paid  to  the  said 
plaintiff  the  said  sum  of  £ — ,  in  the  said  condition  men* 
tioned,  together  with  all  interest  then  due  thereon,  accord- 
ing to  the  form  and  effect  of  the  said  condition,  to  wit, 
at,  &c.  {venue)  aforesaid.  And  this,  &c. — [Conclude  with 
a  verification,  as  ante,  907,  sixth  precedent  J] 

C.D.^ 

ats.  >  [First  plea,  solvit  ad  diem,  as  in  the  former  pre* 
A.B.  'cedent;  secondly,  actio  non,  as  ante,  906,  third  pre- 
cedent.] — Because  he  says,  that  he  the  said  defendant,  after 

the  said day  of ,  A.  D. ,  in  the  said  condition 

mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said 
plaintiff  in  this  behalf,  (or,  if  in  C.  P.  or  by  original,  **  be- 
fore the  commencement  of  this  suit'*)  to  wit,  on,  &c.  at,  &c. 
(venue)  aforesaid,  paid  to  the  said  plaintiff  the  said  sum  of 
JS — ,  in  the  said  condition  mentioned,  together  with  all  in- 
terest then  due  thereon.  And  this,  &c. — [Conclude  with  a 
verification,  as  ante,  907,  sixth  precedent.] 


*  See  Com.  Dig.  Pleader, 
2  W.  29.— Bac.  Ab.  666.  See 
precedent,  Morg.  5:13.  As  to 
evidence  on,  see  Tidd's  Prac. 
0th  ed.  1H,  19.  This  plea  need 
not  be  signed  in  K.  B.  5  T.  H. 
061 ,  nor  tsi  it  the  practice  to 
sign  it  in  C.  P.  Non  est  factum 
will  not,  in  general,  be  allowed 
in  C.  P.  to  be  pleaded  with 
this  plea. 

^  Sec  form,  Morg.  533,  4, 
652.— Plead.  A.  359.  This 
plea  is  given  by  tbe  stat.  4  Ann. 
c.  16.  s.  12.  to  an  action  of 


debt,  bnt  the  statute  does  not 
extend  to  the  crown,  1  Price* 
23.  Semhle,  a  post  obit  bond 
is  within  the  stat.  4  Ann.  c.  16. 
2  B.  <%^  A.  82.  When  execu- 
tors plead  solvit  post  diem^  and 
rely  upon  the  presumption  of 
pa3rment  arising  from  the  lapse 
of  time,  it  is  advisable  in  ge* 
neral  to  plead  solvit  post  diem^ 
ns  well  by  the  testator,  as  by 
the  executor,  io  separate  pleas, 
and  see  Kep.  temp.  IJardw. 
133. —  1  Stra.  652.  — Tidda 
Prac.  9th  ed.  18. 
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[Firft  pleOf  non  estfactum^  after  craving  oyer  of  the  bond     on  awhuitv 

and  eomUtion^  ^c,  as  ante,  953 ;  second  plea,  onerari  non^  ^^  ^^i^^  ^^  ^^^ 

as  aniCy  954.] — Because  he  says,  that  the  said  writing  obli-  noity  b(»n«i.  that 

gatory  waa  made  and  entered  into  by  the  said  defendant  to  "t^what^ver)  was 

the  said  plaintiff  for  a  certain  pecuniary  consideration  ^  by  e»roiicd,  ^^^^^^ 

him  given  and  paid  to  the  said  defendant  in  that  behalf  as  cSux  *. 
aforesaid  \  and  that  no  memorial  of  the  said  writing  obli- 
gatory in  that  count  mentioned  was  enrolled  in  the  High 
Court  of  Chancery  within  thirty  days  ^  of  the  execution  there- 


*  See  forms,  7  Wentw.  626. 
1  East,  306.— 3  East.  461.— 

1  New  Rep.  214.— 4  T.  R.  588. 

2  Hen.  Rla.28p.— 3T.  R.590. 
4  B.  &  C.  69.  The  act  now  in 
force  relating  to  the  enrolment 
of  annuities  granted  after  the 
14th  July.  1813,  is  the  53  G.  3. 
C.141,  which  repeals  the  176.3. 
c.  26,  except  as  to  annaities 
granted  before  that  day.  For 
the  construction  and  decisions 
to  be  pat  apon  the  53  Geo.  3. 
C.141,  see  folly  the  notes  in 
1  Chit.  Col.  Stat  tit.  Annuity, 
p.  23  to  28.  The  circumstance 
of  the  53  Geo.  3.  s.  5,  intro- 
ducing a  power  to  the  grantor 
to  enforce  the  delivery  ot  copies 
of  the  original  deeds,  and  there- 
by to  obtain  full  information  of 
the  transaction,  has  induced  the 
courts  to  require  less  particu- 
larity in  the  memorial  than  was 
essential  under  the  1 7  Geo.  3. 
c.  26.-6  B.  &  C.  371.  The 
form  of  the  memorial  is  given 
in  the  53  Geo.  3.  c.  141.  if  a 
memorial  has  in  fact  been  en- 
rolled, bat  not  properly  so,  then 
the  next  plea  should  be  added, 
pointing  out  the  objection  to  the 
memorial,  and  'such  objection 
>hoald  be  stated  according  to 
the  fact,  and  so  that  there  be 
no  dnparture  from  it  in  the  re- 
joinder. Thus  in  4  T.  R.  585, 
and  2  lien.  Bla.  280,  where  to 
an  action  of  debt  on  a  bond 
given  to  secure  an  annuity;  the 
defendant  pleaded  that  no  s^ch 
memmriai  was  enrolled,  as  re- 
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quired  by  the  statute,  and  the 
replication  stated  that  a  memo- 
rial was  enrolled,  containing  the 
particulars  which  the  statute 
directs,  and  the  rejoinder  al- 
leged that  the  memorial  in  the 
replication  mentioned,  did  not 
truly  set  forth  the  consideration 
on  which  the  annuity  was  grant- 
ed;  it  was  held,  that  this  was 
clearly  a  departure  from  the 
plea,  see  also  2  Sannd.  183  to 
188,  but  see  11  East,  188.  A 
plea,  stating  a  defective  memo- 
rial, should  shew  that  there 
was  noother  enrolled,  1  Marsh. 
155.— 1  New  Rep.  214. 

^  Unless  for  a  pecuniary  con- 
sideration, the  deed  need  not 
be  enrolled.  See  the  cases 
fully  collected  in  1  Chit.  Col. 
Stat.  27,  8,  n.  If  the  consider- 
ation does  not  appear  in  the  de- 
claration or  deed,  set  out  on 
oyer  to  have  been  pecuniary,  it 
should  seem  the  plea  ought  to 
shew  expressly  how  the  con- 
sideration arose,  and  see  form, 
4  B.  *  C.  69.-6  D.  &  R.  68, 
S.  C.  and  see  7  East,  529. 

*^  A  memorial,  enrolled  with- 
in thirty  days  after  execution 
of  the  deed  by  the  grantee,  is 
good,  though  before  execution 
by  the  grantor,  10  Moore,  28. 
3  Bing.  215.-6  B.  *  C.  49. 
S.  C.  in  error.  And  where  a 
trustee  executed  the  deed  after 
enrolment,  it  was  held,  that 
such  execution  need  not  be  en- 
rolled, I  Stark.  C.N. P.  431. 
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of,  according  to  the  directions  of  a  certain  act  of  parliamentt 
made  and  passed  in  the  53d  year  of  the  reign  of  his  late  Ma- 
jesty George  the  Third,  whereby  the  said  writing  in  the  said 
declaration  mentioned  is  null  and  void  %  and  this  he  the  s^d 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment 
if  he  ought  to  be  charged  with  the  said  debt  by  virtue  of  the 
said  supposed  writing  obligatory. — [If  a  defective  memorial 
has  been  enrolled,  add  the  foUowing  plea^ 


No  proper  mc-  [First  plea^  non  est  factum,  after  craving  oyer  qf  the 

Smiaining^Uie  '  deed,  as  ante,  953  ;  second  plea  as  last  precedent ;  and  for 
names  of  the  q  further  plea  in  this  behalf,  onerari  non,  as  mtte,  954.1 — 
according  to  Because  he  says,  that  ^  no  memorial  of  the  said  writing, 
53  Geo.a.c.  141    containing  the  names  of  all  the  witnesses  thereto  [or,  "  of 

the  date  of  the  said  deed,"  or,  "  writing,  &c."  or,  "  of  the 
names  of  all  the  parties  thereto,"  or,  "  of  the  person  or  per- 
sons for  whose  life  or  lives  the  said  annuity  (or  rent-charge) 
was  granted,**  or,  "  of  the  person  or  persons  by  whom  the 
Biud  annuity  was  to  be  beneficially  received/'  or,  **  the  pe- 
cuniary consideration  or  considerations  for  granting  the  said 
annuity  {or  **  rent-charge,")  or,  "  the  annual  sum  or  sums  to 
be  paid  thereby,"]  was  enrolled  in  the  High  Court  of  Chan- 
cery, according  to  the  directions  of  the  act  of  parliament 
made  and  passed  in  the  53d  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  whereby  the  said  writing 
in  the  said  declaration  mentioned  is  null  and  void.  And 
this,  &c. — [Conclude  with  a  verification,  and  onerari  non,  as 
ante,  954.] 


*  The  omission  to  memoralize 
the  annuity,  though  at  request 
of  grantor,  will  still  render  it 
void,  2  Chit.  Rep.  34.  Ad  an- 
nuity deed,  and  every  deed,&c. 
by  which  an  annuity  is  secured, 
is  absolutely  void  if  the  memo- 
rial be  not  registered  according 
to  the  directions  of  the  act, 
2  T.  R.  603,  and  if  the  memo- 
rial of  a  deed  be  defective,  the 
whole  deed  is  void  to  ail  in- 
tents, 5  T.  R.  641.  But  where 
A.  purchased  an  annuity  for  his 
life,  which  was  regularly  paid 
np  to  the  time  of  his  death, 
but  DO  memorial  of  the  grant 
was  enrolled  :  it  was  held,  that 
A.'s  executrix  could  not,   on 


that  ground,  insist  that  the  con- 
tract was  void,  and  recover 
back  the  consideration-money 
paid  for  the  annuity,  6  B.  &  €. 
651. 

^  As  to  what  is  a  sufficient 
memorial,  see  1  Chit.  Col.  Sut. 
tit.  Annuity,  p.  23  to  28,  notes. 
The  memorial  might  be  net  out 
in  the  plea,  which  was  dune  iu 
6  B.  &  A.  445 ;  and  see  3  Bing. 
215. 

^  If  it  does  not  appear  from 
the  declaration  or  deed  set  out, 
that  the  consideration  was  pe- 
cuniary, the  fact  of  its  being 
so,,  and  how,  should  be  stated, 
see  form,  4  B.  &  C.  69.-0  D. 
&  R.  68,  S.  C. 
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{^firsi  plea,  nam  esi  factum,  qfier  eraicing  oyer  of  the  bond     pw  ahvuitt 
and  condUioM,  ae  ante,  963  ,•  and  for  a  further  plea,  %c.  ^^  J^^^al  en- 
onerari  nan,  €u  ante,  954.] — Because  he  says,  that  no  me-  rolled  within 
ittorial  of  the  said  writiDg  in  the  said  declaration  mentioned,  ^il^dins^to  n^* 
was  enrolled  in  the  High  Court  of  Chancery  within  twenty  Geo.  3.  c.f6*. 
days  of  the  execution  thereof,  according  to  the  directions  of 
a  oertdn  act  of  parliament  made  and  passed  in  the  17th  year 
of  the  reign  of  his  late  Majesty  King  George  the  Third  [or, 
if  there  was  a  defective  memorial,  then  say,  **  that  no  such 
memorial  of  die  saud  writing  in  the  said  declaration  men- 
tioned, Bs  was  and  is  reqmred  by  the  Statute  hereinafter 
mentioned,  was  enrolled,  ftc/*]  whereby  the  said  writing  in 
the  said  dedaration  mentioned  is  null  and  Yoid.    And  this, 
&e. — [Condude  with  a  verification,  and  onerari  non,  as  ante, 
954.     Tjf  a  defective  memorial  was  enrolled,  add  the  foUouh 
ing  plea.] 

[General  issue,  and  second  plea  as  in  the  former  precc"  No  memorial, 
dent;  aasd  for  a  further  plea  in  this  behalf,  onerari  non,  Mmet° 'o^  Uie 
as  ante,  954.] — Because  he  says,  that  no  memorial  of  the  '^ \\"*^*  •": 
said  writing  containing  the  names  of  all  the  witnesses  to  the  to  17  Oeo.  d;"*^ 
ezecation  thereof  [or,  **  the  day  of  the  month  and  year  when  ^'  *^^* 
the  said  indenture  bears  date,  &c.**]  was  enrolled  in  the  High        L  ^^^  J 
Court  of  Chancery,  according  to  the  directions  of  the  said 
act  of  iparliament  made  and  passed  in  the  17th  year  of  his 
late  Majesty  King  Gieorge  the  Third  s  reign,  whereby  the 
said  writing  in  the  said  declaration  mentioned  is  null  and 
void.     And  this,  &c. — [Conclude  with  a  verification,  and 
onerari  man,  as  antt,  954.] 

[General  issue,  non  est  factum,  after  craving  oyer  cftlie  Payment  of  the 
hand  and  condition,  as  ante,  953  ;  and  for  a  further  plea,  days 'mentioned 
^c.  actio  non,  as  ante,  906.] — Because  he  says,  that  he  the  ^°  ^<  ^nd. 
Bud  defendant  did  [here  aver  the  payment  of  the  annuity 
on  the  days  mentioned  in  tlie  bond,  and  which  may  be  as 
follows/]  well  and  truly  pay  to  the  said  plaintiff  yearly  and 
every  year,  the  said  annuity  or  sum  of  £ — in  the  said  con- 
dition mentioned,  by  four  6qual  quarterly  payments  in  each 
year,  on  the  several  and  respective  days  and  times,  by  the 


*  The  17  Geo.  3.  c.  26,  now  1813.  See  the  notes,  ante,  975. 
only  relates  to  annuities  grant-  ^  As  to  these  pleas,  see  the 
cd  before  the   14th  of  July,     notes,  ante,  975. 
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Payment  aAer 
the  days  *. 


[977] 


said  condition  of  the  said  wridng  obligatory,  appointed  for 
the  payment  thereof,  according  to  the  form  and  effect  of  the 
said  condition^  to  wit,  at,  &c.  (venue)  aforesaid.  And  this, 
&c. — [Conclude  with  a  rerificaiian,  as  antCi  SffJ,  sixik 
form.] 

[First  and  second  pleOf  as  above  ;  and  for  a  further  plea^ 
Sfc.  actio  non^  as  ante,  906.] — Because  he  says,  that  he 
the  said  defendant,  after  the  making  of  the  said  writing  obli- 
gatory, and  before  the  exhibiting  the  bill  of  the  said  plain- 
tiff in  this  behalf,  [or,  if  in  C.  P.  or  by  original^  "  before 
the  commencement  of  this  suit,*^  to  wit,  on,  &c«  at,  &c. 
(venue)  aforesaid,  paid  to  the  said  E.  F.  all  and  every  die 
sums  of  money,  which  had  at  any  time  before  then  become 
due  and  owing  upon  or  by  virtue  of  the  said  writing  obli^ 
gatory,  and  the  said  condidon  thereof,  after  each  of  the 
said  several  respective  sums  of  money  became  and  were  due 
and  owing,  under  and  by  virtue  of  the  said  wridng  obligatory, 
and  the  condition  thereof.  And  this,  &c. — [Conclutle  wiik 
a  verification^  as  ante,  907,  sixth  form,] 


[Actio  nouy  after  craving  oyer  of  the  bond  and  eofuiitian. 


ON 
ARBITRATION 

BORDf,      ^for  the  performance  of  awards  as  ante^  '953.] — Because  he 
says,  that  the  said  arbitrators,  named  in  the  said  condition, 

did  not,  nor  did  any  two  of  them,  on  or  before  the  said 

day  of A.  D.  mendoned  in  the  said  condidon, 

make  any  award  in  wridng  under  their  hands,  or  the  hands 
of  any  two  of  them  (this  must  be  according  to  the  aiverment 
in  the  declaration)^  of  and  concerning  the  premises  in  the 
said  condition  mentioned,  and  so  referAd  as  aforesaid,  ready 
to  be  delivered  to  the  said   pardes  in  difference*    And 


*  See  4  v^  5  Ann.  c.  16. 8. 12, 
and  Dovgl.  619. — Ante,  vol.  i. 
Jndex,  ••  Payment. "^ 

^  See  forms,  2  Sannd.  184.-^ 
1  Sannd.  63, 1 65.-2  Rich.C.  P. 
44.— Morg.  626.  This  plea 
will  suffice  where  there  was  no 
award  whatever,  or  there  was 
an  award  \nfaci,  bat  upon  the 
face  of  it  it  was  noi  according 
to  the  submission,  and  there* 
fore,  if  the  plaintiff  reply,  set- 
ting out  an  award  pardally,  the 
defendant  may  rejoin,  setting 


oat  the  whole,  and  the  rejoin- 
der will  not  be  a  departure, 
1 1  East,  188 :  bat  see  4  T.  R. 
688.  Bot  the  better  course 
seems  at  least  to  add  a  plea 
setting  oat  the  defective  award, 
16  East,  68.  Wats,  on  Awards, 
211,  notes. — Post,  978.  As  to 
the  replication,  see  2  Saand* 
62  b.  If  the  award  appears 
bad  upon  the  face  of  the  de- 
claration, the  defendant  may 
demur. 
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this,  &C. — [Qmelude  with  a  verification,  as  ante,  907|  sixth  on 
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form  1  ~  -  ABBITRATIOII 


[Actio  non,  ajler  craving  oyer  of  the  bond  and  condition,  Plem  arttinf  forth 
as  ante,  953.] — Because  he  says,  that  after  the  making  of  ipg  pUintiflf's 

the  said  writing  obligatory,  and  before  the  said day  of  non-performance 

A.D.  .  in  the  said  condition  mentioned,  to  wit,  precedeot*. 

on  the day  of A.  D. at,  &c.  (venue)  afore- 
said, the  said  6.  H.  and  J.  K.  did  make  their  award  in 
writing  under  their  respective  hands,  of  and  concerning  the 
premises  in  the  said  condition  mentioned,  and  so  referred  to  r  973  1 
them  as  aforesaid,  and  ready  to  be  delivered  to  the  said 
parties  in  difference,  and  did  thereby  award,  arbitrate,  and 
determine,  that,  &c.  [here  set  forth  the  whole  of  the  award 
without  the  recitals,  and  which  award  directed  the  plaintiff' 
to  perform  an  act  which  constituted  a  condition  precedent] 
as  by  the  said  4iward,  reference  being  thereunto  had,  will 
more  fully  appear,  which  said  matters  above  recited  are  the 
whole  of  the  matters  by  the  said  award  directed  to  be  per* 
formed  by  the  said  plaintiff  and  defendant  respectively. 
And  the  said  defendant  in  fact  saith,  that  he  the  said  de- 
fendant, at  the  day  in  the  said  award  in  that  behalf  directed, 

to  wit,  on  the  said  day  of A.  D.  in  the 

said  award  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid,  re- 
quested the  said  pliuntiff  to,  &c.  (to  perform  t/te  act  by  the 
award  directed  to  be  done  by  the  plaintiff)  and  to  perform 
the  said  award  in  all  things  on  his  part  and  behalf  to  be 
performed,  and  the  said  defendant  was  then  and  there  ready 
and  wining,  and  offered  to  the  said  plaintiff  to  perform  the 
said  award  in  all  things  on  his  part  to  be  performed  and 
fulfilled,  if  the  said  plaintiff  would  perform  the  said  award 
in  the  several  matters  and  things  directed  to  be  performed 
by  him  the  said  plaintiff;  but  the  said  plaintiff  then  and 
there  wholly  refused  to,  &c.  [state  the  plaintiff's  non^er- 
formoMee  of  the  condition  precedent]  and  to  perform  the 
said  award  in  the  several  matters  and  things  directed  by 
the  said  award  to  be  performed  on  the  part  and  behalf  of 
him  the  said  plaintiff.  And  this,  &c. — [Conclude  with  a 
verification,  as  ante,  907,  sixth  form.] 

See  the  forms  indexed,  7  fVentw.  611,  12.-13  East,  23.   Other  pleas  to 
Morg.  Free.  523.— Plead.  A.  352.— Caldw.  on  Arbitration,  Son  b?Ddf  !£2' 


*  See  form,  13  East,  23. 
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Off  335  to  355. —  Watson  on  Awards.     Care  must  be  taken  to 

BONOS.  state  with  precision  the  ground  of  defence  in  the  plea.     Nil 

debet  would  be  a  bad  plea  to  debt  on  bond  for  the  perform- 
ance of  an  award,  and  the  plea  of  non  est  fkctum  only  puts 
in  issue  the  bond  of  submission. 

If  there  were  an  award  in  fact,  and  the  defendant  rely 
upon  some  defect  therein,  he  should  not  merely  plead  that 
no  award  was  made,  because,  he  cannot,  under  thai  plea,  go 
into  objections  to  the  award  in  point  qf  law,  4  T.  R*  588. 
16  East,  39.     But  see  1 1  East,  188.— Ante,  977,  note  \     If 
tJiere  was  an  award  made  which  appears  on  the  face  of  the 
declaration  to  have  been  a  defective  one,  the  proper  course 
is  for  defendant  to  demur.     If  it  requires  an  averment  to 
shew  why  the  award  is  defective,  tfie  plea  must  be  framed 
accordingly ;  and  where  the  award  may  or  may  not  be  final 
or  certain,  according  to  intrinsic  facts,  the  defendant  sliould 
state  such  faxits  in  his  plea,  as  an  award,  that  expences 
already  incurred  in  a  suit  by  the  parties  were  to  be  fUlowed 
as  part  of  a  sum  of  money,  to  be  contributed  by  each,  is 
certain  or  not,  ctccording  to  the  fact,  whether  such  expences 
were  or  were  not  a  matter  in  difference ;  in  such  case,  \f  the 
defendant  object  to  the  award  for  uncertainty,  he  should  not 
set  out  the  award  and  demur,  but  plead  specially  the  fact, 
to  shew  that  in  this  respect  the  award  was  uncertain,  S  Z>.  ^ 
R.  433.— 2  B.  ^  C.  no.    If  the  condition  of  the  bond  be, 
**  that  the  award  shall  be  made  and  ready  to  be  delivered 
to  the  parties,  or  such  of  them  as  shall  require  it,  on  such 
a  day,**  if  the  defendant  have  requested  the  arbitrator  to 
deliver  the  award  on  that  day,  and  the  arbitrator  neglect, 
or  refuse  so  to  do,  the  defendant  should  not  plead  "^  nul 
agard*'  only,  but  should  pletsd  specially,  that  he  requested 
the  arbitrators  to  deliver  the  award,  and  they  reused  so 
to  do,  1  Saund.  327  b.  n.  3.     So  if  the  defendnmt  rely  upon 
the  non-performance  by  the  plaintiff  qf  a  condition  prece^ 
dent,  or  that  the  award  was  not  ready  to  be  delivered,  he 
should  plead  those  facts  specially,  2Saund.  183  to  188. 
1  Saund.  327  6* 

As  to  a  plea  of  performance  generally,  see  the  precedent 
and  notes,  in  1  Saund.  324. 

Partiality,  and  improper  conduct,  in  an  arbitrator   in 
making  his  award  without  hearing  the  defendant  and  Kis 
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wUt^egse^^  eannoi  be  pleaded  in  bar  to  an  action  on  the  on 

bondf  conditioned  for  the  performance  of  the  award,  but  is         bonds. 
only  matter  for  application  to  the  equitable  jurisdiction  of 
the  court  to  set  aside  the  awards  8  Eas{,  344. — 1  Saund.  S27  b; 
andsee  5B.  %C.  534.— 8 D.  ^  R.  295,  S.  C. 

Neither  can  a  parol  agreement  between  the  parties  to 
waive  and  abandon  the  award  be  pleaded  to  such  action, 
SEast,  S44.— 1  Saund.  327  a,  n.  S.  30,  31. 

Bui  the  omission  of  the  arbitrators  to  award  upon  a  part 
of  the  matters  in  difference  may  be  pleaded,  16  East,  58. 
2B.^C.  170.— 3D.  ^JL4S3,  S.  C. 

To  debt  on  bond  for  the  performance  of  an  award  tJie 
defendant  cannot  plead  that  he  revoked  the  arbitrators  au- 
thority, for  he  would  thereby  admit  a  breach  of  the  condi^ 
tion  of  the  bond,  see  STaunt.  452.-8  Rep.  162.— ID.  ^  R. 
106.— SB.  ^  A.  5(n,S.C. 

As  to  the  plea  of  foreign  attachment,  see  Ld.  Raym.  636. 
SEaet,  366,  380. 

ON 

bail' BONUS*. 

[Onerwi  non,  as  ante,  954.] — Because  he  says,  that  no  Noprocessin  the 
writ  or  process  whatsoever,  whereon  the  said  plaintiff  could  o^'K*"**  *c**o"  **• 
and  might  be  arrested  and  held  to  bail,  returnable  in  the 
coart  of  our  said  lord  the  king,  before  the  king  himself  (or, 
in  C.  Pm  **  in  the  said  court  of  our  said  lord  the  king  of  the 
Bench  at  Westminster,'*)  was  sued  and  prosecuted  by  and 
at  the  suit  of  the  said  plaintiff,  in  the  said  suit  in  the  said 
condition  mentioned.  And  this,  &c. — [Conclude  with  averi- 
fieaiion,  and  onerari  non,  as  ante,  954.] 

IFirsi  plea,  non  est  factum,  as  ante,  952 ;  second  plea,  piea,  that  sheriff 
actio  non,  as  oiife,  906-]— Because  he  says,  that  the  said  j^^'nHbyZhat 
sheriff  of  -^^  was  not  conunanded  by  the  said  writ  of  to  take  defen- 
latitat,  in  the  said  declaration  mentioned,  to  take  the  said  cia«i\u)VaUeged. 
E.  F.  in  manner  and  form  as  the  said  plaintiff,  assignee  as 
aforesaid,  hath  above  thereof  in  the  said  declaration  in  that 

*  See  the  general  note,  post,  specially,  2  Lord  Buiym.  1500. 

963.    NU  debet  is  a  bad j>lea  2  Stra.  778.— Fort.   363,  367. 

to  debt  on  a  bail  bond,  2  Wils.  5  Bnrr.  2586.     See  the  forms, 

10.— 5£sp.  38.  Morg.  Prcc.  513,  514,  507.— 


b 


The  defendant  must  plead     7  Wentw.  618. 
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Plea,  that  no 
fiiich  writ  of  ia- 
titdt  ever  issued. 


Plea,  that  there 
vras  DO  affidavit 
of  the  canse  of 
actioD  filed  of 
record  •. 


[  980  ] 


behalf  alleged,  and  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. — [Third plea j  actio  tion.] — Because 
he  says,  that  no  such  writ  of  latitat,  as  in  the  said  declara- 
tion mentioned,  ever  issued  out  of  the  court  of  our  lord 
the  king,  before  the  king  himself,  against  the  said  E.  F.  in 
manner  and  form  as  the  said  plaintiff  hath  above  in  the 
said  declaration  in  that  behalf  alleged,  and  of  this  the  said 
defendant  puts  himself  upon  the  country,  &c. — [Fomrth  plea^ 
actio  fion.] — Because  he  says,  that  there  is  no  such  record 
of  the  supposed  affidavit  of  the  cause  of  action  of  the  said 
plaintiff  against  the  said  £.  F.  affiled  of  record,  in  the  said 
court  of  our  lord  the  king,  before  the  king  himself,  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained,  and  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to 
b:\ve  or  maintain  his  aforesaid  action  thereof  against  the 
said  defendant,  &c. 


Plea  by  bail,  that      And  the  said  defendant,  &c.  comes  and  defends,  &c.  and 

roencemeniTthe  ^^^^^  ^^^^  *®  ^^'^  plaintiff  ought  not  further,  &c.  [onerari 
action,  the  debt  non.]  Because  he  says,  that  at  the  time  of  executing  the  writ 
principal  under  a  ^^  our  lord  the  king,  of  testatum  fieri  facias^  hereinafter 
writ  of  fitri        mentioned,  there  was  due  and  owing  from  the  said  J.  F,  to 

the  said  plaintiff,  for  and  on  account  of  the  said  debt, 
damages,  costs,  and  charges  in  the  said  declaration  men- 
tioned, the  sum  of  £ —  of  lawful  money  of  Great  Britain, 
and  no  more,  to  wit,  at  Westminster,  in  the  said  county ; 
and  the  said  defendant  further  says,  that  after  the  said  affirm* 
ance  of  the  said  judgment,  and  the  said  adjudication  of 
the  said  court  of  Exchequer  Chamber,  {this  must  agree  with 
the  facts)  and  before  the  exhibiting  of  the  said  bill  of  the 
said  plaintiff  in  this  behalf,  to  wit,  on,  &c.  in  [Hilary]  Term 
last  past,  the  said  plaintiff,  for  the  obtaining  the  said  money 
then  due  to  him,  in  respect  of  the  debt,  damages,  costs, 
and  charges  aforesaid,  caused  to  be  issued  out  of  our  said 
court  of  our  said  lord  the  king,  before  the  king  himself. 


*  See  forms  referred  to,  and 
note  **,  preceding  page.  In  this 
case,  there  having  been  a  mis- 
nomer in  the  former  writ,  and 
the  declaration  in  the  present 
action  stating  that  a  writ  wa^  is- 
sued against  the  now  defendant 
by  the  name  of  }j,  F.  the  above 


pleas  were  founded  on  this  mis- 
take, and  defendant  obtained  a 
verdict,  2  Camp.  270,  and  see 
9  Taunt  399.-8  East,  328.— 
Ante,  440,  n.  As  to  when  this 
is  pleadable,  see  aqte,  447»  note. 
^  See  PetersdoriT,  on  Bail, 
367. 
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the  said  court  then  and  still  being  at  Westminster,  in  the  on 
county  of  Middlesex,  upon  the  said  judgment  and  adjudi- 
cation, a  certain  writ  of  our  lord  the  king,  called  a  [iestaitim 
fieri  faeias^  directed  to  the  sheriff  of  D.  agiunst  the  said 
J.  F.  by  which  said  writ  our  said  lord  the  king  commanded 
the  said  sheriff,  that  of  the  goods  and  chattels  of  the  said 
J.  F.  in  his  bailiwick,  he  should  cause  to  be  levied  the  said 
sum  of  £ —  which  the  said  plaintiff,  therein  called  J*  L. 
derk,  lately  in  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  at  Westminster,  recovered  against  the  said 
J.  F*  for  the  debt  aforesud,  which  was  adjudged  to  the  said 
plaintiff  in  the  said  court,  which  he  had  sustained  ;  also  the 
said  £ —  adjudged  to  the  said  plaintiff  in  the  court  of  Ex- 
chequer Chamber,  before  the  justices  of  the  Common  Bench 
and  barons  of  the  Exchequer,  of  the  degree  of  the  coif, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  for  his  damages,  costs,  and  charges  which  he  had 
sustained  by  reason  of  the  delay  of  the  execution  of  the 
judgment  aforesaid,  and  by  prosecuting  the  said  writ  for 
cause  of  error  brought  thereupon  by  the  said  J.  F.  against 
the  said  plaintiff  in  the  said  Exchequer  Chamber,  and  that 
the  said  sheriff  should  have  the  money  before  our  lord  the 
king  at  Westminster,  on  [Monday  next  after  eight  days  of 
die  Purification  of  the  Blessed  Virgin  Mary,]  to  render  to 
the  said  plaintiff  for  his  debt  and  damages  aforesaid,  and 
that  he  should  then  have  there  that  writ,  upon  which  said 
writ  afterwards,  and  before  the  delivery  thereof  to  the  said 
sheriff  was  indorsed  according  to  the  course  and  practice 
of  the  said  court,  a  direction  from  the  said  plaintiff  to  the 
said  sheriff  to  levy  the  sum  of  £ —  besides  interest,  poundage, 
and  officer's  fees ;  and  which  said  writ  so  indorsed  as  afore- 
said, afterwards,  and  before  the  return  thereof,  to  wit,  on 
the day  of at  T.  in  the  county  of  D.  was  de- 
livered to then  being  sheriff  of  the  said  county  of  D. 

to  be  executed  in  due  form  of  law ;  by  virtue  of  which  said 
writ  the  said  sheriff  afterwards,  and  before  the  return 
thereof,  and  after  the  last  continuance  of  the  plea  aforesaid, 

that  is  to  say,  after  the day  of in  [Hilary]  Term 

last,  from  which  time  the  plea  aforesaid  was  last  continued 

here,  to in  this  same  Term,  and  before  this  day,  and 

after  the  exhibiting  of  the  bill  of  the  said  plaintiff,  that  is 
to  say,  on,  &c.  within  his  bailiwick,  to  wit,  at,  &c.  aforesaid, 
did  cause  to  be  levied  of  the  goods  and  chattels  of  the  said 
J.  F.  the  said  sum  of  £—  being  all  the  money  then  due  and 
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owing  to  the  said  plaintiffi  upon  and  by  virtue  of  the  sud 
judgment  and  a^iudiGation,  and  all  interest  then  due  thereon^ 
and  also  the  poundage  of  him  the  said  sheriff,  and  over's 
fees,  as  he  was  directed  by  the  said  indorsement  so  made  on 
ike  said  writ,  &c.  as  aforesaid ;  and  this,  &c.  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  further  to  have 
or  maintain  his  said  action  thereof  against  him,  &c. 


Plea  by  one  of  [Onerari  non,    €u  ante,  954.} — Because  he  says,    that 

bond  was  token  ^^^^  ^^^  making  of  a  Certain  act  of  pfirliament,  made  and 

for  ease  and  fa-  passed  in  the  23d  year  of  the  reign  of  the  lord  Henry  the 

of  writ,  contrary   Sixth,  formerly  King  of  England,  to  wit,  on  the day  of 

JSHlin  6*c  ^  •    ^'  ^* ^^  ^^'  *^'  *^  {penue)  aforesaid,  the   said 

£•  F.  in  the  said  declaration  of  the  said  plaintiff  named, 
was  arrested  at  the  suit  of  the  said  plaintiff,  under  colour 
pf  the  said  writ,  in  the  said  declaration  mentioned,  by  the 
said  G.  H.  who  then  and  there  was  sheriff  of  the  said  county 

of and  the  said  £.  F.  was  kept  and  detained  by  the  said 

sheriff,  in  the  custody  of  him  the  said  sheriff,  under  colour 
of  the  said  writ,  and  under  the  said  arrest,  for  want  of  his 
finding  bail  for  his  appearance  before  his  said  majesty,  from 
the  said day  of A-  D.      ■      aforesaid,  and  until 


after  the  said 


day  of 


mentioned  in  the  said  writ, 


and  until  he  the  said  defendant,  as  bail  or  surety  for  the 
said  £•  F.  afterwards,  «nd  after  the  return  of  the  said  writ, 

to  wit,  on  the  day  of A.  D.  —  aforesaid,  at, 

&c.  (venue)  aforesaid,  by  the  said  writing  in  the  said  decla* 

ration  mentioned,  bearing  date  the day  of A,  D. 

aforesaid,  but  in  fact  sealed  by  the  said  defendant. 


and  by  him  delivered  as  his  act  and  deed,  on  the  said > 

day  of A.  D. aforesaid,  and  not  before  the  re- 
turn of  the  said  writ,  became  bound  to  the  said  then  sheriff, 
in  the  liaid  sum  of  £ — '  under  the  condition  above-mentioned. 


*  See  forms  of  pleas  of  ease 
and  favour,  Brownl.  Red.  222. 
7  Weotw.  Old,  14.— 1  Saond. 
15,  167.— 2  Saond.  76;  and 
as  to  this  plea  in  general,  see 
Com.  Dig.  Pleader,  2  W.  26. 
1  Saand.  163,  n.2. — 2  Ssnnd. 
60,  ID  notes.  It  has  been  astial 
in  precedents  of  this  plea,  to 
set  forth  a  great  part  of  the 
StalQte,  see  Lil.  Ent.  126.— 
Morg.  Prec*  607,  and  other 


forms,  7  Wentw.  613,  bat  this 
is  annecessary,  the  statnte  be- 
ing a  pablic  act,  2  T.  R.  575, 
and  if  it  be  mis-recited,  the 
mistake  will  be  fatal.  Lord 
Raym.  382.  — Dongl.  94,  97. 
6  T.  R.  776.  —  6  Wentw.  480, 
n.  a*  If  the  bond  be  void  on 
the  face  of  it,  the  plea  of  mm 
est  factum  will  suffice,  4  M.  & 
S.  338.-2  T.  R.  676. 
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for  ease  and  &irour  to  be  shewn  by  the  said  sheriff  to  the  ov 

said  £.  F.  ih>in  his  said  imprisonment,  and  from  hb  deliver- 
ance therefirom,  to  be  had  and  obtained ;  which  said  writing 
the  said  then  sheriff  thep  and  there  took  of  the  said  de- 
fendant, by  colour  of  his  said  office  of  sheriff  of  the  said 
county  of  -: —  contrary  to  the  Statute  aforesaid,  and  so 
the  said  defendant  saith,  that  the  said  writing  so  brought 
here  into  court,  is  void  in  law  by  force  of  the  said  Statute. 
And  this,  &c. — [Conclude  with  a  verification,  and  onerari 
mm.  Of  aniey  954.] 

[Actio  nan,  as  ante,  906,  Jirsi  form.] — Because  he  says,  Comptnii  mi 
that  the  said  £.  F.  did  appear  before  the  Iprd  the  king  [or, 
in  C.  P.  '*  before  his  migesty^s  justices"]  at  Westminster, 
on  — -—  in  the  said  conditio!?  of  the  said  writing  obligatory 
mentioned,  according  to  the  form  and  effect  of  the  said 
condition ;  as  by  the  record  of  the  said  appearance  remain- 
ing in  the  said  court  of  our  si^id  lord  the  king,  before  the 
king  himself,  [or,  in  C.  P.  "  before  his  said  majesty's  jusr 
tices,**].  at  Westminster  aforesaid,  more  fully  appears.  And 
this,  &c — [Conclude  with  a  verffication  by  tlie  record^  at 
ante,  907.] 

Defendant  may  plead  non  est  factum;  nil  debet,  is  a  bad  Other  pleat. 
pka,  and  if  pleaded,  plaintiff  should  demur  to  it,  for  if  he 
joins  issue  on  it,  he  will  be  bound  to  prove  every  material 
averment  in  his  declaration,  and  also  let  the  defendant  into 
any  dtfence  which  he  may  have  to  the  action.  5  Esp.  38;^ 
see  1  Selw.  N.  P.  583.  Defendant  may  shew  under  the  plea 
ofnoa  est  factum,  a  material  variance  between  the  bond  and 
condition,  ^s  set  forth  in  the  declaration*  2  Marsh.  9G. 
6  Taunt.  394,  S.  C.—R.  ^  M.  93,  or  that  the  bond  is  void 
by  erasure,  alteration,  cancelling,  ^c.  5  Co.  119. — Co.  Lit. 
356,  n.  or  by  matter  of  fact  that  voids  it  in  law,  as  cover^ 
iure.— 12  Mod.  609,— «  Camp.  272.— Lunacy,  2  Str.  1104. 
3  Camp.  126. — Drunkenness,  B.  N.  P.  172.  or  that  it  was  de^ 


*  See  forms,  5  Wentw.  ^0,  Common  Pleas  to  be  entered 

478.— LU.  fint.  114,  124,  479,  in  the  filaser's  book,  1  T««ot. 

41».— Brownl.  Bed.  200«  Re-  S3  ;    and  see  G  Taunt.   167. 

plication,  &c.  —  I  Tannt.  23.  This  plea  neei)  not  be  signed 

Upon  a  replication  of  nul  tiel  in  C.P.  Tidd,  725.    See  form 

reeortf,  the  court  will  direct  Xbt  of  replioalioo  of  ««/  f te/  rtoerd, 

day  of  the  appearance  in  the  Lit.  Ent.  114,  406. 
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ow  Uvered  cis  an  escrow,  4  Esp.  265;  ante,  962  ;  thai  U  was  taken 

BAIL  BOKDi.     ^^  ^^^^  ^^^  ^^  reium-day  of  the  wrU,  ^M.^8.  338. 

2  T.  R.  569,  or  that  the  condition  was  not  fitted  up  when  it 
was  made,  3  Camp.  181 ;  see  Com.  Dig.  Fait,  a.  1.  But 
intrinsic  matter,  which  shews  that  the  deed  was  voidable,  as 
that  it  was  not  made  according  to  the  2S  H.  6.  c.  9,  or  that 
there  was  no  process  to  arrest  the  defendant.  Say.  1 16,  must 
in  general  be  pleaded.  The  circumstance  cf  the  action 
being  brought  in  the  wrong  court,  as  we  have  seen,  cannot 
be  taken  advantage  of  under  this  plea,  ante,  4AfS,  n.  The 
irregularity  should  be  made  as  a  ground  of  motion,  to  set 
aside  the  proceedings,  or  defendant  should  plead  in  abate- 
ment or  demurrer,  ante,  445,  n.  If  the  bond  or  condition  be 
incompatible  with  t/te  23  H.  6.  e.  9,  and  the  defect  appear  in 
the  declaration,  it  need  not  be  pleaded,  and  the  objection 
will  be  bad,  even  after  verdict.    2  T.  R.  569. 

The  mere  practice  of  the  court  cannot  be  pleaded  if  the 
practice  does  not  go  to  the  merits  of  the  defence,  such  a  plea 
neither  avoids  nor  denies  the  facts  in  the  declaration.  The 
mode  of  taking  advantage  of  irregularities  in  practice,  is  by 
appliccUion  to  the  court,  or  by  plea  in  abatement,  5  Moo.  168. 
IB.  ^  A.  393.  The  defendant  cannot  plead  that  the  cause 
was  out  of  court,  for  want  of  a  declaration  before  the  assign-- 
ment  of  Hie  bond  was  taken,  2  East,  4A2. 

Matters  of  defence  in  equity,  7  East,  153.  10  East,  377, 
or  merely  founded  on  the  discretion  of  the  court,  cannot  be 
pleaded.  2  East,  4*2.-4  ib.  311.— 7  ib.  l53.—2Camp.  396. 
thus  it  cannot  be  pleaded  that  the  action  is  brought  for  the 
benefit  of,  or  as  trustee  for,  the  sheriff's  officer,  7  East,  147; 
and  see  1  Lev.  235. 

It  may  be  pleaded  by  bail  that  the  principal  was  taken 
under  an  attachment  for  non-payment  of  costs,  2B.Sf  A.  56. 
4i  Price,  23. 

The  defendant  may,  in  an  action  by  the  assignee  of  the 
sheriff,  plead  generaUy  that  the  bond  was  not  assigned  ac^ 
cording  to  the  statute.    WiUes,  408.— 2  Saund.  61,  n. 

[  988  ] 
OB  RBPLBTiN        Scc  tkc  pTCcedenU  of  pleas  in  actions  on  replevin  bonds, 
■«"»••         7  Wentw.  621.— WiUes,  5,  a— 12  East,  5S5.—Morg.  516- 
As  these  pleas  do  not  very  frequently  occur  in  practice,  it  is 
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m^fiekni  to  refer  to  the  above  precedents.     Whatever  may    on  R«rLBYiN 

be  a  defence  to  the  action^  except  a  mere  matter  ofpractiee^ 

Mkoutd  be  pleaded  specially.    As  to  what  is  a  defence,  see 

ante,  457»  notes;  and  Wiliinson  on  Replevin.      The  court 

wdlf  in  same  cases,  in  an  action  on  a  replevin  bond,  give 

relief  withomt  plea.    %  B.  %  B.  107.— 4  ilfoor^,  618;  as 

where  execution  has  been  issued,  and  levied  and  paid  to 

avowant  before  the  action  on  the  bond.    But  the  court  will 

not,  in  general,  set  aside  the  proceedings,  on  the  ground  thai 

the  action  is  commenced  bqfore  the  condition    has    been 

broken,  because  it  will  be  a  good  defence  to  the  action. 

5  Taunt.  776.    Drfendant  may  plead  that  there  was  fraud 
in  obtaining  the  judgment,  2  Marsh.  392.-7  Taunt.  97.— 

6  Moore,  405. 


Off  BAITARDT 
BOMDt. 


[First  plea,  non  est  factum,  after  craving  oyer  of  bond  and  N^dmm^csim* 
condition,  as  ante,  953 ;  second  plea,  actio  non,  as  ante,  906, 
third  form.'] — ^Becauae  he  says,  that  the  said  churchwardens 

and  overseers  of  the  poor  of  the  parish  of aforesaid,  at 

the  time  of  making  die  said  writing  obligatory,  and  named  in 
the  said  condition  thereof,  and  their  successors  for  the  time 
being,  and  the  inhabitants  and  parishioners  of  the  said 
parish  of at  the  time  of  making  the  said  writing  obli- 
gatory, and  mentioned  in  the  said  condition,  and  their  suc- 


cessors for  the  time  being,  have  not,  nor  have,  nor  hath,  any 
or  either  of  them  at  any  time  since  the  making  of  the  said 
writmg  obligatory,  hitherto  been  in  afciy  manner  whatsoever 
damnified  for,  or  by  reason  or  means,  or  on  account  of  any 
matter,  cause,  or  thing  in  the  said  condition  of  the  said 
writii^  obligatory  mentioned.  And  this,  &c. — [Conclude 
with  a  verification,  as  ante,  907,  sixth  form."] 


*  See  the  declaration  on  a 
bsttardy  bond*  setting  out  the 
condition,  ante,  440,  and  the 
precedents  of  pleas,  2  8aand. 
81.  —7  Wentw.  616,  616.  — 
iHen.  Rla.  253.-— Plead.  A. 
290.  See  the  law,  Born,  J. 
tit  •<  BoMtardM,"  26th  edit  If 
the  condition  of  the  bond  be 
merely  to  indemnify  the  churoh- 
wardens,  Ae,  this  plea  is  snffi- 
cient,  but  if,  as  is  freqnent,  the 
condition  be  for  the  payment  of 
a  speciBc  sam  per  week  for 
the  maintenance  of  the  child. 


performance  must  be  pleaded 
specially,  see  1  B.  &  P.  638. 
640,  n.  a.  b.  1  Saund*  116,  n.  1. 
Oare  also  mutt  be  taken  to 
plead  specially  in  excuse  of 
performance,  for  if  the  defend- 
ant plead  non  damnificatus^  he 
cannot  afterwards  rejoin,  that 
the  plaintiff  would  not  suffer 
him  to  support  the  child,  or 
that  the  plaintiff  was  damni6ed 
of  hit  own  wrong,  as  such  r^ 
joinder  would  be  a  departuroj 
ante,  977,  n.  ^— 2  Saund.  88. 


PLBAS   III   BAR. 


Tbmt  mfler  f^iviog 
the  bvtarly 


noved  ioto  an- 
other parish,  aod 
the  child  was 
there  bom  aod 
aettled,  aod  that 
therefore  plain- 
tiffs were  of  their 
own  wrong  dam- 


•m  BAtrASDv        [Mrsi  plea^  nan  est/acium,  om  ante,  952;  Meeamd  fieOf 

mm  damnificaiuss  as  aute,  983;   iUrd  plea,  actio  mom,  at 

ante,  906.] — Because  he  says,  that  after  the  making  of 

▼ohm'tarny're^  ^^  ^^  writing  obligatorj  and  condition,  and  before  the 

birth  of  the  said  child  whereof  the  said  {Mary  P.J  de- 
clared herself  to  be  pregnant  as  aforesaid,  the  said  [Mary] 
voluntarily  removed  herself  finom  the  said  parish  of 
[PartrishowJ  to  the  parish   of  [Talgarth,]  in  die  cottnty 

aforesaid,  and   afterwards,    to  wit,    on    die  day  of 

■  in,  &c.  was  delivered  of  the  said  child,  in  the  said  con- 
dition mentioned,  whereof  the  said  [Mary]  had  so  declared 
herself  pregnant  as  aforesaid,  in  die  parish  of  [Talgarth] 
aforesaid,  the  said  child  being  then  and  there  bom  a  bastard; 
by  reason  whereof  the  said  child  was  lawfully  settled  in  the 
said  parish  of  [Talgarth,]  and  was  not,  nor  at  any  time  since 
the  birth  thereof,  hath  been  chargeable  to  or  lawfully  settled 
in  the  said  parish  of  [Partrishow] ;  and  so  die  said  defiendant 
caidi,  that  if  the  above-named  diurehwardens  or  overseers 
of  the  said  parish  of  [Partrishow],  and  their  successors  tor 
Ae  time  being,  and  the  inhabitants  and  parishioners  of  the 
said  parish  of  [Partridiow]  far  the  time  being,  or  any  or 
either  of  them,  have  been  at  aU  damnified  by  reason  of  the 
Wrth,  education,  or  maintenance  of  the  said  child,  or  by 
reason  of  any  charge  touching  the  same,  the  said  church- 
wardens, overseers,  and  inhabitants  of  the  parish  of  [Part- 
rishow], have  been  so  damnified  by  their  own  voluntary  act, 
and  of  their  own  wrong,  and  this,  &c. — [Conclude  unih  a 
verificaiion,  as  ante,  907,  sixth  form.'} 


OH  IXDEHMITY 
BOIID8. 


[Actio  non,  after  craving  oyer  of  t/te  bond  and  condition, 
as  ante,  953.] — Because  he  says,  that  the  said  plaintifi*  hath 
not,  at  any  time  since  the  making  of  the  said  writing 
obligatory  and  condition  thereof,  hitherto  been  in  anywise 
damnified,  by  reason  or  means  of  any  matter,  cause,  or  thing 


*  It  is  proper  to  plead  ibis 
speciaH}' ;  tor,  if  the  defendant 
only  pluad  nou  damnificains,  lie 
cannot  at'terwiinls  rejoin  that 
the  plaintill's  were  daninitfad 
In  tbetr  own  wrong,  as  such 
rejoinder  would  be  a  de par- 
tore,  2«8aund.  1H4.  Ante,  077, 
fl0te^ 

•^  i^ee  noie    to   the   former 
precedent,  and  to  the  forms, 


7  Wentw.  616  to  621.  — 
1  Saond.  1 15.  When  the  con- 
dition of  the  bond  is  merely  to 
indemnify,  tbis  plea  is  safli- 
cient,  but  when  the  condi- 
-tion  stipulates  to  perform  any 
paptiouiar  act,  performance 
mhst  «be  speoialiy  pleaded^ 
1  Saund.  116)  n.  1,  as  in  the 
following  precedents,  LtB.&  P» 
.638,^0.     /        . 
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in  the  said  ooncUtion  of  the  said  wridng  obiigatoi7  mentioned,  on  iirosvHiT y 
And  this,  &c.— [ConcAkfe  with  a  ver^miim,  as  ante,  907,         ■®"'**- 
sixiA/armJ] 

[Actio  nom,  us  ante,  906.]— Because  he  says,  that  if  plain-  PlemtiiatifpbiiH 
tiff  has  been  damniied  for  or  by  reason  or  means,  or  on  A^JUff^^L 

.     /»  ,  .  damage,  it  was  dt 

acoouBt  or  any  matter,  cause,  or  &ing,  in  the  said  condition  his  own  wrong 

of  the  said  writing  obtigatery,  [or,  wien  tie  breach  is  Hated  "^  ^^^^ 

in  ihe  dedaratim^  say,  "  in  the  said  declaration,^  men- 

tioned^  the  said  plaintiff  has  been  so  damnified  of  his  own 

wrong,  and  by  and  through  his  own  means  and  default 

And  this,  &c.— [Ccww&wfe  with  a  ver^ieatiom,  iw  ante,  907, 

sixtA/armJ] 

[Actio  non,  as  ante,  906.]— Because  he  says,   that  he  Todeelaiationto 
Ihe  said  defendant  did  pay  the  arrears  of  the  said  annuity  ^^'^jB^n''^*' 
to  the  said  Ann,  and  etery  part  thereof,  and  well  and  suffi-  ffJeSnS^  Uiat 
ciently  save,  protect,  defend,  keep  harmless,  and  indemnified  J^  "aidTind^. 
the  sud  Joseph  Walker,  his  executors  and  administrators,  «"»u^- 
and  his  and  their  goods,  estates,  and  effects,   from  and 
against  the  payment  of  the  said  sum  of  money  mentioned 
in  the  said  schedule  in  the  said  declaration  mentioned,  and 
from  and  against  all  actions,  suits,  claims,  and  demands, 
for  or  upon  account  of  the  same,  according  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the  said  covenant  fai  the 
said  indenture  contoined,  and  of  this  he  the  said  defendant 
puts  himself  upon  the  country,  &c. 

"^  "^^  CM  BOIIDfl  Fom 

PERFORM  AMCB 

{Actio  noH,  after  craving  oyer''  of  the  bond  and  eon.  r' f^"*"!!: 

j'j»  »       .-•  M  ,w     t  ..  rirsi pertonnancc 

dUum,  and  setUng  out  t/te  latter,  as  ante,  958.]— Because  ««w~«y,  of  bond 
he  saith,  that  he  the  said  defendant  did  -  from  time  to  time,  ^rfoSla^^of 

•  Where  all  the  covenants,  specific   or  particnlar    in  the  tioaed*. 

&c.  in  the  bond  are  m  the  af-  thing  to  be  performed,  though 

firmatiFe,  and  not  in  the  nega-  consisting  of  a  nnmber  of  acts, 

tive,  nor  in  the  disjunctive  nor.  performance  of  each  must  be 

alternative,  performance    may  particularly  stated,    1   Saund, 

be   pleaded    genera  ly   in    the  1 16. 17,  note  1 .  —  4  East.  344. 

I      .  •*":.«.       condition,   and  Ante,  vol.  i.  Index,  tit.  "  Per^ 

the  plamtilt  must^in  his  repli-  ftmnance." 

eation  shew  a  breach,  2  Saond.  ^  A  defendant  cannot  plead 

tI2.'  ™     1  "*  ^*'*  ^40.— Com.  performance  of  the  condition* 

1^.  FIcaclcr,  £.26.-1  Saund.  without  praying  oyer  and  set- 

JA     "^.^Jd"^"^"^'  ^?*;.'-     ^^""Sont  the  condiUon  in  hac 
iBdcx,  tit.     Ferformance."  See     verba,  2  Saund.  409,  note  2. 
the  l^fedente  of  performance         «  Jn   pleading  performance 

f2!r    u  T'vlu     ''^^'^'  ^°?'*'''     geoerally.    the  a1legatio^s  iq 
637,  but  If  there  be  any  thing     the    plea  are   usually  in  the 
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ow  MWDfl  POB    and  at  an  times  after  the  makins  of  the  said  writing  obli- 

FBBFOEMAIICB 

or  coTswAm.   g^tory,  and  ihe  said  condition  thereof,  well  and  truly  observei 

perform,  fulfil,  and  keep  all  and  singular  the  articles,  clauses, 
pajrments,  conditions,  and  agreements  in  the  said  condition 
of  the  said  writing  obligatory  specified,  comprised,  and  men- 
tioned, m  all  things  therein  contained  on  his  part  and  behalf 
to  be  observed,  performed,  fulfilled,  and  kept,  according  to 
the  tenor  and  effect,  true  intent  and  meaning  of  the  said  con* 
dition  of  the  said  writing  obligatory.  And  this,  &c — [Con* 
elude  with  a  verijicaiiam,  as  amie^  907,  sixth  farm.'] 

The  like  to  •  [^S*^^  the  notes  to  the  former  precedent,  and  the  forms  in 

^thT^'rfbl!!!^  3  Wils.  SSS.—Cowp.  575,  6.-2  Samnd.  409.  The  plea  mag 
^*  ■»  ^'Jl  ?f  ^  •»  the foUouAng  form: — Actio  non^  after  craving  oyer  of 
Jmaw€  tad  ^'  the  bond  amd  eanditiom,  containing  stipulations  not  to  per* 
re  eoT»  form  some  acts  amd  to  perform  others,  as  also  stipulations 
in  the  disjunctive  or  alternative,  and  in  the  affirmative,  and 
Obterrance  of  setting  out  the  condition,  as  ante,  953.] — Because  he  saitb, 
tllMM|^te€  CO-      ihat  he  the  g^j  defendant  did  not,  &c.  [alleging  that  de- 

fendaut  did  not  do  any  of  the  acts  he  stipulated  not  to  per- 
form, and  which  may  be  in  the  words  of  the  condition,  see 
the  precedent,  2  SamuL  409,  atul  then  proceed  to  state  the 
defendants  performance  of  the  alternative  covenant,  ac 
PerfonBBBce  cf    cording  to  the  fact,  which  may  be  as  follows  .*] — And  the 
theiitt«r^tre  or   ^^^  defendant  in  fiict  saith,  that  he  the  said  defendant,  after 

ei^MMnee  cove*      t  • . 

But.  the  making  of  the  said  writing  obHgatory,   to  wit,  on  the 

day  of A.  D.  at,  &c.  aforesaid,  did,  &c. 

[Here  state  the  performance  by  t/ie  defendant  of  the  aUer^ 
native  covenant,  t •  e*  that  he  did  one  or  other  of  the  acts 
which  he  had  t/ie  option  to  perform,  and  then  state  generally 
the  defendants  performance  of  the  affirmative  covenants,  as 
Perfonmoee  of  follows  .*] — And  the  said  defendant  further  saith,  that  he  the 
cofaMutT'**'       said  defendant  did  from  time  to  time,  and  at  all  times,  after 

the  making  of  the  said  writing  obligatory,  well  and  truly 
observe,  perform,  fulfil,  and  keep,  all  and  singular  other 
the  articles,  clauses,  payments,  conditions,  and  agreements, 
in  the  said  condition  of  the  said  writing  obligatory  specified, 
comprised  or  mentioned  in  all  things  therein  contained  on 
his  part  and  behalf  to  be  observed,  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  effect,  true  intent  and 

words  of  the  condition,  unless  time  and  mode  of  performance 
the  thing  to  be  performed  be  should  be  specially  stated,  see 
specific,    in  which    case    the     ante,  985,  note  '• 
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tnetfung  of  the  s^d  condition  of  the  sud  writing  obligatory,  ow  bonds  pob 
And  this,  &c. — [Conclude  with  a  verffieatianf  as  ante,  907,  o|  coTBHAim. 
/ormJ] 


[Actio  noH,  as  ante,  953,  qfier  craving  oyer  of  the  bond  Performtiice  ge- 
ana  conMum,  and  setting  out  the  latter^  which  was  for  the  band  condUiooed 
performance  of  covenants  in   an  indbi/ifr^.]— Because  he  %' ^JJ^n^l^'"^ 
Bays,  tbat  the  said  indenture,  [or,  ''  aiticies  of  agreement/'  «« imUniweK 
Sfc.  according  to  the  fact]  in  the  said  condition  of  the  said       [  987  ] 
vritiiig  obligatory  mentioned,  was  and  is  a  certain  indenture, 
{or,  ^*  articles  of  agreement,"  ^c]  made  heretofore,  to  wit, 

on  the day  of        ■  A.  D. to  wit,  at,  &c.  (venue) 

aforesaid,  between  the  said  phintiff  of  the  one  part,  and 
the  said  defendant  of  the  other  part,  and  which  said  inden* 
tore,  sealed  with  the  seals  of  the  said  pbuntiff  and  defend-* 
ant  respectively,  and  bearing  date  the  same  day  and  year 
aforesaid,  is  now  in  the  custody,  possession,  or  power  of  the 
said  plaiiiti£^  and  therefore  he  the  s«d  defendant  cannot 
produce  the  same  here  in  court,  and  which  said  indenture 
is  as  follows :  [here  copy  the  indenture  verbatim,  to  the  end 
of  the  words  '*  in  witness,  &c."]  ^  as  by  the  said  indenture, 
reference  being  thereunto  had,  will  fully  appear;  and  the 
said  defendant  further  saith,  that  the  said  defendant  hath 
always,  since  the  making  of  the  said  writing  obligatory, 
hitherto  well  and  truly  observed,  performed,  fulfilled,  and 
kept  aU  and  singiilar  the  covenants,  articles,  clauses,  pro^ 
visoes,   conditions,   and  agreements  in  the  said  indenture 

*  See  forms,  I  Ssniid.  62  to  where  he  has  not  one  part  in 
M.~3  Wib*  3ai  to  S85,  and  his  poMessiou.  1  Saand.  8, 9. 
7  Wentw.  537.— Co.  Eot.  130,  ^  Sometimes  the  precedents! 
134. — 1  Saond.  10,  n.  1. — Lil.  do  not  state  the  whole  deed. 
Eat.  116,  116,  118,  and  the  bat  only  the  pvta  contaiQing 
Doiea  to  the  preeeding  forma*  the  oovenanta,  thas,  '*  whereby 
The  whole  of  the  indentare  re-  thesaid  A.  B. demised ,"&c.(se/- 
ferred  to  in  the  oondilion,  onght  ting  it  out  according  to  the  legal 
m  strictness  to  be  set  forth,  epeet^  and  concluding,  after  te- 
rn in  the  prec^d^ta.  I  Sanml.  Jerence  to  the  tease^  a$  JoUows :) 
6$  to  65.-^  See  4  Bast,  344»  *' and  which  said  covenant  and 
Dole  4,  and  345,  6.— 1  Saand.  matters  hereinbefore  set  forth 
316,  17,  note  2,  9,  note  1. —  are  all  the  cofenants,  grants, 
S  Saand.  409,  note  2,  and  the  articles,clause8,  provisoes,  pay- 
defendant  capnot  crave  oyer  ments,  agreements,  and  condi- 
ofsQch  indenture,  though  it  be  tions,  which  on  the  part  and 
ifl  the  bands  of  the  plaiatiflT,  behalf  of  the  said  B.  F.  were 
thoogb  the  coort  will  compel  and  ought  to  be  observed,  per- 
the  plaintiff  to  give  a  copy  of  formed,  and  falfilled,  accord- 
the  iiidentore  to  the  defendant,  ing  to  the  said  indenture.*' 

VOL.  II  r.  I 


987 


PLEAS    IN    BAR. 


PBRFOR%lANCB 
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ON   BONOS   FOR  compriscd  and  mentioned,  which  on  the  part  and  behalf  of 

him  the  said  defendant  and  his  assigns,  were  or  ought  to  be 
observed,  performed,  fulfilled,  or  kept,  according  to  the 
true  intent  and  meaning  of  the  said  indenture.  And  this, 
&c« — [^Conclude  with  a  verification,  as  ante,  907,  sixth 
form.] 


The  like  in  a  more 
concise  form  *. 

[  988  ] 


Performance  ipc 
cialty. 


Exeute  of  per- 
foimance  ^. 


[Actio  non^  after  craving  oyer  of  the  bond  and  condition^ 
and  setting  out  tlie  latter^  as  ante^  953.] — Because  he  says, 
that  there  was  not,  nor  is  there  any  negative  or  disjunctive 
covenant  or  agreement  contained  or  specified  in  the  sud  in- 
denture in  the  said  condition  of  the  said  writing  obligatory 
mentioned,  on  the  part  and  behalf  of  the  said  defendant  to 
be  omitted,  done,  observed,  performed,  fulfilled,  or  kept; 
and  that  he  the  said  defendant  hath  well  and  truly  performed, 
fulfilled,  and  kept  the  said  last-mentioned  indenture,  and  all 
things  therein  contained,  on  his  part  and  behalf  to  be  ob- 
served, performed,  fulfilled,  and  kept,  according  to  the  true 
intent  and  meaning  thereof*  And  this,  &c. — [Conclude  with 
a  verification^  as  ante,  907,  sixth  form^ 

See  the  precedents,  1  Saund.  145,  146;  S  Wils.  S83;  and 
5  Wentw.  537,  538.  The  form  of  this  plea  is  precisely  si-- 
niilar  to  the  four  preceding  precedents,  except  in  the  mode 
of  stating  the  performance,  which  must  necessarily  be  ac^ 
cording  to  the  fact  of  each  particular  ease,  and  may  be  in 
substance,  as  in  the  precedents  above  referred  to. 

[After  craving  oyer  of  the  bond  and  condition,  amd  setting 

out  the  latter,  and  pleading  actio  non,  as  ante,  953,]  and  if 

the  bond  be  conditioned  for  the  performance  by  the  de- 

fendant  of  covenants  in  an  indenture,  Sfc.  stating  such  in^ 

denture,  pleas  of  this  nature,  state  the  matter  of  excuse 


*  As  to  this  form  of  plead- 
ing, see  4  East,  345. — Ante, 
985,  note  ' ;  and  1  Saund. 
817,  note  2,  and  vol.  i.  Index, 
\\i.  *' Performance,^  Itisqaes- 
tionable  whether  this  form 
will  suffice,  it  has  frequently 
been  adopted  in  practice  where 
tlie  indenture  referred  to  in 
the  condition  is  very  long.  If 
there  be  a  negative  or  disjunc- 
tive covenant,    the  plea  may 


state,  that  the  indenture  con- 
tained the  same,  and  aver  that 
there  was  no  other  sach  co- 
venants, and  shew  perform- 
ance thereof,  and  conclude  as 
above,  stating  the  general  per- 
formance of  the  aflirmative  co- 
venants. 

^  When  a  surety  cannot  plead 
an  iodulgeoce  to  the  principal, 
see  10  East,  35. 
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for  ^the  defendants  non-performanee,  and  conclude  with  a  qn  bonds  for 
terificaiion;  see  the  precedent j  1  Sound.  100,  of  a  plea  to  ^p  covenants. 
debt  on  bond,  conditioned  to  account  for  monies ^  ^c.  that 
no  money ^  ^c«  came  to  tlie  defendant's  hand,  and  see  3  East^ 
485,  where  the  death  of  one  of  several  obligees  was  pleaded 
to  debt  on  a  bond  to  account  for  monies  received  by  the 
defendant,  for  the  deceased  and  the  other  obligees ;  the  fol- 
lowing plea  of  non-performance,  by  the  plaintiff ,  of  a  con- 
dition precedent,  may  serve  as  a  general  precedent  <m  to 
the  mode  of  arranging  the  different  allegations. 

[  989  ] 
[Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  Plea  in  excase  of 

defendant  before  the  said day  of,  &c.  in  the  said  agree-  det'endant^was  * 

ment  mentioned,  to  wit,  on,  &c«  at,  &c.  {venue)  was  ready  and  '^A<*y  ^^^^  ^^^'^"5 
willing,  and  offered  to  the  said  plaintiff*  to  produce  a  clear  a  rooH  title  ii|M>n 
and  perfect  title  in  the  law,  of  and  in  the  said  messuages  |i,c  m?rclwfc^^^^^ 
and  tenements,  and  to  execute  a  proper  conveyance  thereof  ney,  but  that  the 
to  the  said  plaintiff;  to  hold  to  him  the  said  pbintiff;  his  Ji'"ili,^tto\Ty'*" 
heirs  and  assigns  for  ever,  upon  his  the  said  plaintiff^'s  pay*  thei-ct'rotu  •• 
ing  to  the  said  defendant  the  full  stun  of  £ — ,  as  and  for 
the  purchase-money  thereof,  whereof  the  said  plaintiff*  then 
and  there  had  notice ;  but  that  the  said  plaintiff*  then  and 
there  required  the  said  defendant  not  ever^  to  produce  the 
same,  or  to  execute  the  said  conveyance  to  the  said  plaintiff*, 
and  the  said  plaintiff*  then  and  there  forbid  the  said  de- 
fendaDt  then  or  ever  so  to  do ;  and  the  said  plaintiff*  then 
and  there  declared  to  the  said  defendant  that  he  would  not, 
nor  did  he  ever  pay  to  the  said  defendant  the  said  sum  of 
£ — ,  &c.  as  for  the  said  purchase-money,  and  the  said  plain- 
tiff* then  and  there  wholly  declined  and  disavowed,  and  dis- 
charged the  said  defendant  from  the  carrying  of  the  said 
agreement  in  the  said  declaration  mentioned  into  execution, 
for  which  reason  and  no  other  the  said  defendant  did  not, 

upon  or  before  the  said day  of,  &c.  produce,  nor  hath 

he  at  any  time  since  hitherto  produced  a  clear  and  perfect, 
or  other  title  in  the  law,  of  and  in  the  said  freehold  mes- 
suages and  tenements,  and  premises,  or  any  part  thereof,  to 
him  the  said  plaintiff*,  to  hold  the  same  to  him  the  said 
plaintiff^  his  heirs  and  assigns  for  ever,  according  to  the 
tenor  and  eff*ect,  true  intent  and  meaning,  of  the  said  agree- 


*  See  Doiigl.  684.  an  awkward   mode  of  stating 

^  Tills  fomi  wa.^  drawn  by  an  the  facU. 
eminent  Pleader^  but  it  sccins 

I  2 
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oM  BONDS  FOR  meot  ID  that  behalf,  and  this,  &c — [Concbide  witk  a  veri^ 
OF  covKiiAiiTs.    cotton,  as  ante,  907,  stxthform.] 

Nonperfonnuice  [Actio  non,  after  craving  oyer  of  the  bond  and  condiium, 
condition  precc^  ^^  setting  out  the  latter,  as  ante,  953,  or  \f  the  bond  be 
***"*•  conditioned  for  the  performance  of  covenants  in  an  inden- 

ture, and  the  plaintiff  has  neglected  to  perform  a  comStion 
precedent  therein,  then  set  forth  the  indenture ,  and  the  re- 
ference thereto,  as  in  the  precedent,  ante,  953,  and  then 
state  the  plaintiff  *s  non-performance,  as  follows:"] — And  th^ 
said  defendant  as  to  the  said  covenant  in  the  said  indenture 
contained,  that  he  the  said  defendant  would,  during  the 
continuance  of  the  said  demise,  repair,  and  keep  in  repair, 
the  said  demised  premises,  with  the  appurtenances,  being 
allowed  timber  in  the  rough,  sufficient  and  proper  for  such 
repair,  from  time  to  time  to  be  provided  and  set  out  by  the 
said  plaintiif,  his  heirs  and  assigns  [this  is  tQ  be  according 
to  the  words  of  tlie  particular  covenant  qualified  by  the 
condition  precedent],  the  said  defendant  saith,  that  at  the 
time  of  the  making  of  the  said  demise,  the  said  premises 
were  ruinous,  prostrate,  and  in  great  decay,  for  want  of 
needful  and  necessary  reparation  and  amendment  thereof, 
and  that  after  the  making  the  said  indenture,  to  wit,  on  the 

day  of  A.  D.  at,  &c.  (penue)  aforesaid, 

there  was  need  and  occasiop  for  a  large  quantity,  to  wit, 
loads  of  timber  in  the  rough,  to  repair  the  said  de- 
mised premises,  with  the  appurtenances;  and  the  said  de- 
fendant then  and  there  requested  the  said  plaintiff  to  allow 
to  him  the  said  defendant  timber  in  the  rough,  sufficient 
and  proper  for  the  repair  of  the  said  demised  premises,  with 
the  appurtenances,  and  to  provide  and  set  out  the  same 
accordingly,  yet  the  said  plaintiff  did  not,  nor  would,  when 
he  was  so  requested*  as  aforesaid,  or  at  any  time  before  or 
since,  allow  to  him  the  said  defendant  timber  in  the  rough, 
sufficient  or  proper  for  the  repair  of  the  said  demised  pre- 
mises, with  the  appurtenances,  or  provide  or  set  out  the 
same,  but  then  and  there  wholly  neglected  and  refused,  and 
hath  dience  hitherto  wholly  neglected  and  refused  so  to  do, 
to  wit,  at,  &c.  {venue)  aforesaid;  and  the  said  defendant 
further  saith,  that  he  the  said  defendant  hath  always,  since 
the  making  the  writing  obligatory,  well  and  truly  observed, 
performed,  fulfilled,  and  kept,  all  and  singular  other  the 
covenants,  articles,  clauses,  provisoes,  payments,  conditions, 
and  agreements,  in  the  said  indenture  coQiprised  and  men- 
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tioned,  which  on  the  part  and  behalf  of  him  the  said  de-  on  bouds  »or 

PBKrORMAfUCB 
or  COTSNANTS. 


fbndant  and  hia  assigns,  were  or  ought  to  be  observed,  per-   "•■"'^^""■^•cb 


formed,  fulfilled,  or  kept,  according  to  the  true  intent  and 
meaning  of  the  said  indenture.  And  this,  &c.*^Conclude 
mlA  a  ^efifieaiian,  as  ante,  907|  rixihform.'] 

OB  CMARTBR- 
PARTIB8. 

[Firgiplea,  nan  est  factum^  as  antCf  962;  secondly^  actio  To  a  declaration 
iMMy  as  anie,  906,  third form^ — Because  he  saith,  that  aU  ebarter-partyl  for 
thoagh  he  the  said  plaintiff  for  a  reasonable  time  after  the  "i  P«nsity  for  not 
making  of  the  said  charter-party,  was  ready  and  willing,  at  of  fruit  at  St. 
St.  MichaeFs  aforesaid,  to  load  and  put  on  board  such  ship  ^'^^^**' 1^*^ 
or  vessel  a  cargo,  according  to  the  meanmg  and  effect  of  ship  was  so  nn- 
the  said  charter-party ;  yet  the  said  plaintiff  in  fact  saith,  bTdT/ taditod^ 
that  the  said  ship  was  not,  at  the  commencement  of  the  said  tint  in  conw- 
Toyage,  seaworthy,  and  during  the  said  voyage  was  not  kept  Sl^'deiayod  m* 
staunch,  tight,  ^and  strong,  well  manned,  victualled,  tackled,  ^^^  ^^^^^ ^-.i 
and  prorided  in  every  respect  fit  for  performing  the  said  not  arrive  in 


Toyage,  according  to  the  said  charter-party,  but  on  the  con-  g^"  Michsel's  to 
trary  thereof  the  tackle  of  the  said  ship  or  vessel,  during  receive  cargo  on 
the  sud  voyage.  Was  wholly  insuffident  ancL  unfit  for  per-       ^  ^ 
forming  the  said  voyage,  contrary  to  the  meaning  and  effect       ^         * 
of  the  s^d  charter-party ;  and  by  reason  thereof  the  said 
slup  or  vessel,  during  the  said  voyage,  was  gi^eatly  delayed 
in  performing  her  said  voyage,  and  did  not  arrive  at  St. 
Afichaers  aforesaid  for  a  great  and  unreasonable  length  of 
time  after  the  making  of  the  said  charter-party,  to  wit,  until 

the -'  day  of in  the  year  of  our  Lord  and 

thereby  divers  large  quantities  of  fruit,  which  he  the  said 
plaintiff  had  before  then  provided,  and  had  ready  at  St.  Mi- 
chael's aforesaid,  in  order  that  the  same  might  be  shipped 
and  loaded  at  St.  Michael's  aforesaid,  on  board  of  the  said 
ship  as  her  cargo,  in  pursuance  of  the  said  charter-party,  be- 
came and  were  perished  and  wholly  destroyed,  and  thereby 
he  the  SMd  plaintiff  was  hindered  and  prevented  from  ship- 
ping and  loading  on  board  the  said  ship  or  vessel  such  a 
cargo  as  afores^ud,  to  wit,  at,  &c.  (venue)  aforesaid.  And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 
form.'] 

[Third  plea,  actio  non,  as  ante,  906,  third  form.]— Be-  Third  plea  more 
cause  he  says,  that  the  said  ship,  in  the  said  charter-party 


•  See  other  pleas  to  charter-parties,  3  East,  233, '  and  post,  in 
Coveaaat,  1007. 
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OH  LBAsRs  AMD  Oil,  &c.  l^ith  foFce  and  arms,  &c.  entered  into  and  npcm  tbe 

said  demised  premisesi  and  then  and  there  ejected,  expeOed, 
put  out,  and  amoved  the  said  defendant  from  the  possemon 
thereof,  and  kept  and  continued  him  the  said  defendant  so 
ejected,  expelled,  put  out,  and  amoved  from  thence  hitherto, 
to  wit,  at,  &c.  (venue)  aforesaid.  And  this,  &c. — [Omdrnk 
with  a  verification,  <u  ante,  907,  sixtli^  formal 


Plea  by  lessee, 
Ihat  be  assigned 
tbe  term  to  a 
third    person, 
whom  the  plain- 
tiff accepted  as 
tenaot*. 


[Fir$t  plea,  nil  debet,  at  amte,  951 ;  second  plea,  actio 
non,  as  in  third  form,  ante,  906.] — ^Becaosd  he  says,  that 
after  the  nuiking  the  said  demise  in  the  said  declaration 
mentioned,  and  before  any  part  of  the  said  rent  in  the  said 
declaration  mentioned  became  due  and  payable,  to  wit, 
on,  &c*  at,  &c.  {venue)  he  the  said  defendant,  by  a  certain 
indenture  of  assignment,  by  him  then  and  there  made  and 
duly  signed  by  the  said  defendant,  and  sealed  with  hia  seal, 
for  the  considerations  therein  mentioned,  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  G,  H.  &c.  all  the  right, 
title,  interest,  term  of  years  then  to  come  and  imexpired, 
property,  claim,  and  demand  whatsoever  of  the  said  de- 
fendant, of,  in,  and  to  the  said  several  demised  premises, 
with  the  appurtenances,  to  have  and  to  hold,  ftc  (as  in 
words  of  the  assignment)  by  virtue  of  which  said  indenture 
of  assignment  the  said  6.  H.  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  entered  into  the  said  denused  pre- 
mises, with  the  appurtenances,  and  became  and  was  thereof 
possessed  for  the  residue  of  the  said  term  then  to  come 
therein  and  unexpired,  whereof  the  said  plaintiff  on  the  day 
and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  no- 
tice ^;  and  the  said  defendant  further  saith,  that  the  said 
plaintiff,  after  the  entry  of  the  said  6.  H.  into  the  said  de- 
mised premises,  with  the  appurtenances,  under  and  by  virtue 
of  the  said  assignment,  to  wit,  on,  &c.  at,  &c.  (venue)  afore- 


*  See  the  forms,  2  Ssand. 
297,8.— 7Wentw.  626.  Where 
rent  has  been  accepted  of  an 
assignee,  the  lessee  cannot  be 
sued  in  debt,  but  only  in  cove' 
nant  if  the  demise  were  by 
deed ;  or  in  assumpsit,  if  the  de- 
mise were  by  parol,  ante,  vol.i. 
Index,  '*  Lease/"— I  Saund.  241 , 
242,  n.  5.  Qtuere  if  it  should 
not  be  shewn  in  a  plea  that  the 
assignment  was  signed  accord- 


ing to  the  statute  of  Frauds, 
1  Saand.  276,  n.  2.-^2  Saand. 
297,  notes  1  and  2.— Sir  T. 
Raym.  461.  This  plea  is  not 
available  in  coTenant  for  rent* 
4  Taunt.  642.  Non  est  factum 
it  shoald  seem,  would  be  tbe 
proper  assigoment  where  the 
plea  states  an  assignment  by 
deed. 

^  I  Sid.  338. 


IN  D&llt  OM   RECORDS. 


IMfV 


ttid,  did  nccept  tad  receive  of  and  from  the  dud  6.  H.  AH  o»  JlJiJJJi^""* 

tenant  to  the  said  plaintiflf,  &  large  sum  of  money,  to  wit, 
the  sum  of  ^ —  for  the  rent  aforesaid,  in  form  aforesaid, 
resenred  and  then  made  payable,  and  then  and  there  ac- 
cepted the  said  G.  H.  as  his  tenant  of  the  said  demised 
premises,  with  the  appurtenances.  And  this,  &c. — {Con* 
dude  with  a  verificaiiam,  oi  ante,  907,  ^ihform.^ 

[Firtijdeaf  nil  debet,  as  mitef  951 ;  Mecandplea,  acHoium,  Piea  ^^^ 
at  anie,  906,  third  /orm.]-*-Because  he  says,  that  after  signed  over  hu 
he  the  said  defendant  became  assignee  of  the  said  demised  ^^"[j^i^muM 
premises,  as  in  the  said  declaration  mentioned,  and  before  dne*. 
any  part  of  the  siud  rent,  in  the  said  declaration  mentioned, 
became  due  and  owing  to  the  said  plaintiff^  to  wit,  on,  &c« 
at,  &C.  {venue)  aforesaid,  he  the  said  defendant,  by  a  certain 
indoitare  of  assignment,  then  and  there  made,  and  duly 
signed  by  him  the  said  defendant,  and  sealed  with  his  seal, 
for  the  considerations  therem  mentioned,  did,  &c. — [State 
the  assignment  to  the  third  person  and  his  entry ,  as  in  the 
foffser  precedent,  and  eonelude  with  a  verification,  as  ante, 
907,  iixthform.'\ 


CD. 

aU 


':\ 


And  the  siud  defendant  by 


A.  B.  /  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  says  that  there  is  not  any  record  of  the  said  supposed 
recognizance  [or,  if  in  debt  upon  a  judgment,  say,  *'  of  the 
said  supposed  recovery,"]  in  the  said  declaration  mentioned, 
remaining  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself  [or,  in  C.  P.  ''  in  the  said  court  of  our 
said  lord  the  king  of  the  Bench,**]  in  manner  and  form  as 
the  said  plaintiff  hath  above  in  his  said  declaration  alleged^ 
and  this  the  said  defendant  is  ready  to  verify  %  wherefore 


ow 

RSCOGNISAHCIt 

his  attorney,  JV«i  UH  ruvrdK 


^  See  2  Stra.  1221^—1  B.  & 
P.  i\.  It  is  not  necessary  to 
afer  notice  of  the  issignnent, 
Bac.  Abr.  Covenant,  £.  4.— 
2  Vent.  234.— Sid.  3W« 

^See  the  forms  indexed, 
7  Weotw.  eat.— Morg.  508.— 
1  Rich.C.  P.203,44i.--*iRich. 
C.  P.  218.  NU  dtbet  is  a  bad 
plea,  see  i  Saand.  d8  a.— 2  Id. 


344.— -1  East,  809.  Tie  plea 
of  nul  Hel  record  merely  puts 
in  iasae  the  existence  of  the 
record  as  stated.  The  plea,  if 
pleaded  alone,  need  not  be 
signed. 

*  Not  necessary,  Forteseae, 
389. —  Com.  Dig.  Pleader, 
£.33. 
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ON  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 

Rico«ii»ANcs8.  maintain  his  aforesaid  action  thereof  against  the  said  de- 
fendant, &c. 


No  eajrioB  ad  mi" 
ti^aeiemdMM  *. 


[Actio  nan,  as  ante,  906.] — ^Because  he  says,  that  after 
the  recovery  of  the  said  judgment,  as  in  the  said  declaration 
mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said 
plaintiff  against  the  said  defendant  in  this  behalf  [or,  if  in 
C  P.  or  by  original,  *^  before  the  commencement  of  this 
suit,'*]  there  was  no  writ  of  capias  ad  satisfaciendum  duly** 
sued  or  prosecuted  out  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  [or,  if  in  C.  P.  "  of  the 
Bench  aforesaid,'*]  against  the  said  E.  F.  upon  the  said  judg- 
ment, and  duly  returned  in  the  said  court  ^  as  according  to 
law,  and  the  custom  and  practice  of  the  said  court,  there 
ought  to  have  been.  And  this,  &c. — [Conclude  with  a 
,  verification,  as  ante,  907,  sixth/orm.] 


Deadi  of  princi.        [Actio  non,  as  ante,  906.] — Because  he  says,  that  after 
ff ^li"^*?- '^*"™  the  recovery  of  the  said  judgment  in  the  said  declaration 

mentioned,  and  before  the  return  o{  any  writ  of  capias  ad 
satisfaciendum  thereupon  •  against  the  said  £•  F.  {the  prin- 


*  This  may  be  pleaded.  Bat 
a  mere  irregularity  in  the  prac- 
tice cannot,  see  the  next  note. 
Also  2  Ld.  Raym.  1096.— See 
the  forms  indexed,  7  Went w. 
631. 

^  See  16  East,  39.-1  D.  & 
R.  50.  The  mere  practice  of 
the  conrt  is  not  pleadable, 
therefore  where  bail  sued  on  a 
recognisance,  pleaded  that  no 
ca.  sa.  was  duly  sued,  returned, 
and  filed,  according  to  the  prac- 
tice, which  required  that  the 
writ  should  lie  four  clear  days 
in  the  sheriff's  office  before  its 
return,  the  plea  was  held  bad 
on  demurrer,  ID.  &  K.  50 ; 
and  see  7  B.  &  C.  800,  S.  P. 

^  The  6ling  is  not  material. 
"What  follows  after  this  allega- 
tion, except  the  conclusion, 
being  an  averment  of  matter  of 
law,  is  not  necessary,  neither 
is  it  correct,  see  1 D.  &  R.  50. 
7  B.  &  C.  800.— Supra.    It  is, 


however,  usoally  inserted,  if 
the  plea  be  merely  a  sham  one, 

3  Burr.  1360,  otherwise  it 
should  be  omitted. 

^  See  the  forms,  Morg.  645. 

7  Wentw.  631.— 2  East,  312. 

4  T.  R.  587.  —  1  Wils.  334. 
If  the  principal  died  after  the 
return  of  the  ca.  sa,  and  before 
the  return  is  filed,  the  bail  are 
fixed,  6  T.  R.  284.  The  bail 
cannot  plead  that  the  principal 
died  before  the  issuing,  10  Mod. 
268,  303,  or  after  the  return, 

8  Mod.  31—1  Str.  511,  S.C— 
2  Ld.  Raym.  1452—2  Str.  717, 
S:  C— 6T.  R.  284,  of  the  ea. 
•a. ;  for  though  a  plea  that  the 
principal  died  before  the  writ 
issued  be  conclusive,  if  found 
for  the  defendant*,  yet  it  u  not 
so,  if  found  for  the  plaintiff, 
inasmuch  as  the  principal  might 
still  have  died  after  the  issuing 
and  before  the  return  of  the 
writ. 
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dpat)  at  the  'suit  of  the  said  plaintiff  upon  the  said  judg-  on 

ment,  to  wit,  on,  &c.  he  the  said  E.  F.  died,  to  wit,  at,  ftc  *"*'*®"**^"<^»*» 
(fffRVtf)  aforesaid.    And  this,  &c. — [Conclude  with  a  verifi^ 
eatioBf  lit  ante,  907,  sixth  form.'} 

[Actio  nlierius  non,  as  ante,  906.] — Because  he  says,  that  On  a  recogni. 
at  the  time  of  executing  the  writ  of  our  lord  the  king  of  tes^  error,  that  p«w 
iatum  JL/a,  hereinafter  mentioned,  there  was  due  and  owing  <'«^j  cwtbtm^ 

M  oace  the  debt  was 

from  the  said  J.  J.  to  the  said  plaintiff,  for  and  on  account  levied  by/.  /«. 

of  the  said  debt,  damages,  costs,  and  charges,  in  the  said  «^"  **"«  priodp^ 

declaration  mentioned,  the  sum  of  £ —  of  lawful,  &c.  and 

DO  more,  to  wit,  at,  &c.  (jpenue);  and  the  said  defendant 

iurther  says,  that  after  the  affirmance  of  the  said  judgment 

and  the  said  adjudication  of  the  said  court  of  Exchequer, 

and  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiff 

in  this  behalf,  to  wit,  on,  &c.  at,  &c.  in  Hilary  Term  last  past, 

the  said  plaintiff,  for  the  obtaining  of  the  said  money  then 

due  to  him,  in  respect  of  the  said  debt,  damages,  costs,  and 

charges  aforesaid,  out  of  the  said  court  of  our  said  lord  the 

king,  before  the  king  himself,  the  siud  court  then  and  still 

heing  at  Westminster,  upon  the  said  judgment  and  adjudica* 

tion  a  certain  writ  of  our  said  lord  the  king  called  a  testatum 

fi'fa.,  directed  to  the  sheriff  of ,  by  which  said  writ 

our  said  lord  the  king  commanded  the  said  sheriff  [A^e  set 
aut  writ,  which  may  be  as  ante,  748],  upon  which  said  writ 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff^ 
▼as  duly  indorsed  with  a  direction  *  from  the  said  plaintiff 
to  the  said  sheriff,  to  levy  the  sum  of  «£ — ,  besides  sheriff's 
poundage,  and  officer's  fees,  and  whicl^  said  writ  so  indorsed 
as  aforesaid,  afterwards  and  before  the  return  thereof,  to 
wit,  on,  &C.  was  delivered  to  the  said  6.  H.  who  then  and 
from  thenceforth,  until  and  after  the  return  of  the  said  writ, 
was  sheriff  of  the  county  of  £.  to  be  executed  in  due  form 
of  law.  By  virtue  of  which  said  writ,  the  said  sheriff  after- 
wards, and  before  the  return  thereof,  and  after  the  last  con- 
tinuance of  the  plea  aforesaid,  that  is  to  say,  after  the 

day  of  -^—  in  Hilary  Term  last  past,  from  which  time  the 
plea  aforesaid  was  continued  till  this  day,  to  wit,  from  the  day 

in in  this  same  Term,  and  before  this  day,  and  after 

the  exhibiting  of  the  bill  of  the  said  pUintiff,  that  is  to  say, 
on,  &c.  within  his  bailiwick,  to  wit,  at,  &c.  aforesaid,  did 


*  Examine  this  with  writ. 
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•It  eauM  to  be  levied  of  the  good«  and  chatteb  of  Hie  said 

*  J.  F^  the  said  sum  of  £ — ,  being  all  the  money  then  dae 
and  owing  to  the  said  plaintiff  upon  and  by  irfartue  of  the 
said  payment  and  adjudication^  and  aU  the  shetfff*a  pound* 
age  and  officer's  fees^  as  he  was  directed  by  the  said  in- 
dorsement so  made  on  the  said  writ  as  afOf«said«  And  this 
the  said  defendant  is  ready  to  verify^  wherefore  ho  prayi 
judgment  if  the  said  plaintiff  ought  farther  to  have  or  main* 
tain  his  aforesaid  action  thereof  against  himi  &^» 

other  pleMu  //  seems,  a  payment  by  4  Ann.  e.  16,  s.lS^or  a  rekase  to 

the  principal  or  bail  may  be  pleaded  by  the  latter,  but  they 
cannot  avail  t/temsehes  if  the  bankruptcy  tund  certijicate  of 
the  principal,  by  pleading  it  in  their  discharge  as  their 
claim  to  relief  on  thai  ground,  is  founded  rather  upon  the 
equitable  jurisdiction  of  the  court  than  upon  any  strict  legal 
defence,  Petersdorff,  on  Bail,  367.— 1 B.  %P.  446.— 2  Id.  45. 
S  Moore,  168.— 1  B.  %A.  393.— 16£a^,  39. 

It  seems  the  bail  may  plead  that  a  Ufrit  of  error  teas  sued 
out  and  allowed  after  the  issuing,  and  before  the  return  of 
the  ca.  sa«i  S  East,  489. 

on  JUD0MBRT8.      [Ftrst  plcd,  uul  iiel  record,  as  ante,  994;  second  plea, 
aymeDts       ^^^^^  ^^^^  ^^  ^^^^  ggg^  third  form.'] — Because  he  says,  that 

after  the  recovery  of  the  said  judgment,  and  before  the  ex* 
hibiting  of  the  bill  of  the  said  plaintiff  against  the  said 
defendant  in  this  behalf,  [or,  if  in  C.  P.  Cr  by  original,  **  be- 
fore the  commencement  of  this  suit,"]  to  wit,  on,  &c.  at»  &c. 
{venue)  aforesaid,  he  the  said  defendant  paid  and  satisfied 
to  the  said  plaintiff  the  said  sum  of  £ — ^  in  form  aforesaid 
recovered.  And  this,  ftc. — [Conclude  with  a  verifieaiianf 
as  ante,  907,  sixth  form.] 

Otlier  pleat.  See  the  pleas  in  debt  on  judgments  in  general.  Com.  Dig. 

Pleader^  ft  W^  IS.  The  plea  of  nul  tiel  record  is  inform^ 
as  ante,  994*  The  defendant  cannot  plead  accord  and  saiis^ 
faction,  because  the  stat.  of  ^Ann.  e.  16,  s.  IS,  only  aaUhO' 
rizes  a  plea  ofpaymeM,  3  East,  9S\\see  ante,  vol.  i.  Index , 
tit.  **  Judgment.^  To  debt  on  judgment  against  an  executor, 
suggesting  a  devastavit,  he  may  plead  not  guilty,  I  Sound. 
219,  n.  7. — See  ante,  vol,  i.  Index,  **  Judgment." 

'  This  plea  is  given  by  the  4th  Ann.  c.  16.  8. 12. 
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[Ae^  MM,  Of  tmiet  906,  firti  /iirM.]-^Becau«e  he  says,    ««  trATirrn. 
thai  one  E.  F.  before  the  cotmnenoeiiient  of  this  suit,  to  wit,  j^  mvau^n  for 
on,  &e.  in  the  ■        year  of  the  reign  of  our  lord  the  now  bribery,  that  a 
long,  Boed  and  proseeuted  out  of  the  court  of  our  said  lord  pending  Vo^Uie* 
the  king,  before  the  Idng  himself,  against  the  said  defendant  nne^cMei  ^ 
t  ceitain  prceept  (or  wrkf  ^.  aeeardittg  to  the  fact)  ^  of 
ear  Mid  lord  the  king,  called  a  bill  of  Middlesex,  with  in- 
tent to  declare  thereon  as  hereinafter  mentioned,  bj  which 
nid  precept  the  sheriff  of  the  sidd  county  of  Middlesex 
was  eommanded  that  he  should  take  die  seid  defendant,  if 
he  should  be  found  in  his  bailiwick,  and  keep  him  safely, 
80  that  he  might  have  hb  body  before  our  said  lord  the 

kbg  at  Westminster,  on next  after         ,  to  answer  to 

the  laid  E.  F.  in  a  plea  of  trespass;  and  .the  siud  defendant 
fiirdier  saith,  that  afterwards,  and  before  the  commence* 
neat  of  this  suit,  and  before  the  said  return  of  the  said 
preoqpt,  to  wit,  on,  ftc  at  Westminster,  in  the  county  of 
Bliddleaex,  the  said  defendant  was  duly  served  with  a  copy 
of  the  said  precept,  with  a  notice  thereto  subscribed,  ac- 
cording to  the  course  and  practice  of  the  said  court*  $  and 

that  afterwarda,  that  is  to  say,  on,  &c  in  the  year  of 

the  reign  aforesaid,  in  the  court  of  our  sud  lord  the  king, 
before  tlie  king  himself,  came  the  said  £.  F.  by  bis  attor- 
ney, and  the  said  defendant,  by  his  attorney  aforesud,  also 
came,  according  to  the  exigency  of  the  said  precept ;  and 
thereupon  the  said  E.  F.  exhibited  and  filed  his  certain  bill 
vpoo  and  by  virtue  of  the  said  precept,  against  the  said 
defendant  of  a  plea  of  debt  for  jf— ,  for  and  in  respect  of 
divers  supposed  penalties  of  £ —  each,  m  that  bill  alleged 
to  have  been  incurred  by  the  said  defendant  for  certain 
ofinoea  supposed  to  have  been  committed  by  the  said  de- 
fendant, contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided;  and  the  said  E.F.  then  and  there 
found  pledges  to  prosecute  his  said  bill,  to  wit,  John  Doe 
and  Richard  Roe  \  [and  after  stating  ui  the  said  bill,  amongst 


*See  the  forms,  7  Wentw, 
M,  033.  The  pendency  of  a 
prior  Mit  in  a  penal  action 
may  he  pleaded  in  bar,  Sayer's 
Bep.  216. — Bac.  Ab.  Actions, 
qiu  fM.  D.  The  defendant 
cannot  plead  doable  in  a  penal 
action. 


^  State  the  proceia,  aa  ante, 
445  to  453. 

^  This  allegation  is  inserted 
in  this  particnlar  case,  on  ac- 
coont  of  the  9  Geo.  2.  c.  38. 

^  It  has  been  usaal  to  set 
forth  the  declaration  in  the 
former  suit,  as  in  this  prece- 
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OH  sTATUTBft.     Other  thingB,  that  before  and  at  the  time  of  the  commltfing 

of  the  several  supposed  offences  thereinafter  mentioned,  an 
election  of  two  burgesses  to  8ei*ve  as  burgesses  for  the  bo- 
rough of in  the  county  of in  the  parliament  of  the 

United  Kingdom  of  Great  Britain  and  Ireland,  was  expected 
shortly  to  be  had  and  made,  and  that  before  and  until,  and 
at  such  election  the  said  defendant  was  a  candidate,  that  he 
might  be  elected  one  of  the  said  burgesses  to  serve  in  par- 
liament for  the  said  borough,  the  said  E.  F.  in  the count 

of  his  said  bill,  complained  against  the  said  defendant ;  for 
that  the  said  defendant  before  the  said  election,  to  wit, 
on,  &c.  at  the  borough  aforesaid,  in  the  county  aforesaid, 
did  unlawfully  corrupt  one  6.  H.  who  then  claimed  a  right 
to  vote  in  elections  for  members  to  serve  in  parliament  for 
the  said  borough,  by  then  and  there  unlawfully  and  cor- 
ruptly giving  to  the  said  G.  H.  a  certain  sum  of  money,  to 
wit,  the  sum  of  £ — ,'  as  a  gift  and  reward  for  him  the  said 
G.  H.  to  give  his  vote  in  that  election  for  the  said  defendant, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and 

provided ;  and  in  the count  of  the  said  bill,  the  said 

E.  F.  also  complained  against  the  said  defendant  for  that, 
&c. — [Here  stale  all  the  counts  in  t/te  action  at  the  suit  of 
E,  F.  which  were  for  t/ie  same  penalties  as  those  mentioned 
in  the  present  suit,  and  then  proceed  as  follows  /] — ^And  the 
said  E.  F.  in  each  and  every  count  of  his  said  bill,  after 
stating  the  supposed  offence  in  such  counts  specified,  alleged 
that  an  action  had  thereby  and  by  force  of  the  Statute  in 
such  case  made  and  provided,  accrued  to  him  the  saidE.F. 
to  demand  and  have,  of  and  from  the  said  defendant  the 
said  sum  of  £— .]  And  which  said  action  so  commenced 
by  and  at  the  suit  of  the  said  E.  F.  against  the  said  de- 
fendant as  aforesaid,  for  the  several  penalties  in  his  said  bOl 
mentioned,  is  now  depending  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  and  wholly  undeter- 
mined, to  wit,  at,  &c.  {penue)  aforesaid.  And  the  said  de- 
fendant further  says,  that  the  said  defendant  named  in  the 
said  precept  and  bill  of  the  said  E.  F.  and  he  the  said  de- 
fendant, the  now  defendant  named  in  the  said  bill  of  the 
said  plaintiff,  are  one  and  the  same  person,  and  not  other 


dent ;  but  this  does  not  seem  suits  were  for  the  same  offences 
to  be  necessury  or  advisable  ;  will  suffice,  see  the  ne^t  pre- 
and  the  averment  that  the  two     cedent,  and  ante,  904. 
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or  different  persons,  and  that  the  said  supposed  offences    on  btatutbs. 

mentioned  in  the  said  bill  of  the  said  E.  F.  though  stated 

with  smaO  and  immaterial  variances  with  respect  to  the 

names  of  the  persons  supposed  to  have  been  bribed,  and 

otherwise,  are  the  same  identical  offences  as  are  mentioned 

and  alleged  to  have  been  committed  in  the  said  bill  of  the 

said  plaintiff,  and  are  not  other  or  different  oftences.    And 

this,  &C. — [Conclude  wiih  a  verification,  as  ante,  907,  sixth 

form.'] 

[Aciio  nan,  as  ante,  906,  first  form^ — Because  he  says,  AnoUier  actioa 
that  after  the  committing  of  the  said  several  offences  in  the  i^gee  oomponod- 
said  declarati<m  mentioned,  and  before  the  exhibiting  of  the  ^^^'"^  ^ 
bin  of  the  said  plaintiff  against  the  said  defendant  in  this 

behalf,  to  wit,  on  the  day  of ^  in  Term, 

in  the year  of  the  reign  of  our  lord  the  now  king,  one. 

£.  F.  sued  and  prosecuted  out  of  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  the  said  court  then  and 
there  still  being  holden  at  Westminster,  in  the  county  of 
Middlesex,  a  certain  writ  of  our  lord  the  king  called  a 
latitat,  ibr  the  purpose  of  recovering  the  same  several  sums 
of  money  ^  in  the  said  declaration  mentioned,  and  thereby 
alleged  to  be  by  the  said  defendant  forfeited;  and  such 
proceedings  were  thereupon  had,  that  afterwards,  to  wit, 

on  next  after  ,  in  the  year  of  the  reign 

aforesaid,  by  a  certain  rule  of  the  said  court,  it  was  ordered 
that  the  said  £.  F.  should  have  leave  to  compound  that 
action  with  the  said  defendant  for  the  sum  of  £ — ,  and  the 
costs  of  the  said  suit  to  be  taxed  by  the  master ;  as  by  the 
said  rule  now  remaining  in  the  said  court  more  fully  appears. 
And  the  said  defendant  further  saith,  that  the  said  offences 
for  which  the  said  action  so  compounded  as  aforesaid  by  the 
said  rule  of  court  was  brought,  and  the  said  oflfences,  in  the 
said  declaration  in  this  suit  mentioned,  are  the  same  iden- 
tical offences,  and  not  other  or  diffisrent  offences,  to  wit, 
at,  &C  {venue)  aforesaid ;  and  the  said  defendant  further 
saith,  that  in  pursuance  of  the  said  rule  the  said  defendant 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (r^tr^)  afore- 
said, did  pay  to  the  said  £•  F.  the  said  last^mentioned  sum 
of  £ — ,  together  with  the  said  sum  of  £ — ,  being  the  sum 

*  See  another  form,  7  Went.         ^  The  teste  of  the  writ. 
IDS.  —  Paley  on  ConvictioDs,         ^  Or  "  recovering  penalties 
Appendix,  2d  edit.  for  the  same  offences/' 
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OH  f TATQTvs.     tued  by  the  master  for  the  909t9  of  suit  aforesaid,  wbieh 

said  sums  of  £ —  and  £-^»  the  said  E.  F.  then  and  tbeft 
accepted  in  full  satisfaction  and  discharge  of  the  said  suit, 
to  wity  a^  &c.  (v^nue)  aforesaid.  And  this,  Ike — [Com^mde 
a  verificatianf  as  ante,  907,  sixth/orm.] 


Former  coDvie-        And  tlie  said  defendant,  as  to  the  first  count  of  the  deda- 

^?D^s^^  *^^  '^^"^  ^y^*  ^^^  ^^  ^^  plaintiff*  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him*     Because  he 
says,  that  after  the  committing  the  said  offence  in  that  count 
mentioned,  and  before  the  exhibitiiig  of  the  said  bill  of  the 
said  plaintiff*  in  this  behalf,  to  wit,  on,  &Ct  at,  &c«  {veime) 
aforesaid,  one  E.  F.  went  before  G,  H*  Esq*  then  and  still 
being  one  of  his  majesty's  justices  of  the  peace  for  the  said 
county  of  —  residing  near  the  place  where  the  offence  was 
committed,  and  informed  the  said  G«  H.  that  the  said  de- 
fendant on,  &c  then  last  pas^  did,  &c.  [here  state  tie  offence^ 
as  in  the  ii^ormaiion]  and  thereupon  such  proceedings  were 
had  before  the  said  G.  H.  the  justice  aforesaid,  that  after- 
wards, to  wit,  on,  &C.  at,  &€•  {venue)  aforesaid,  the  said  de- 
fendant was  duly  convicted  of  the  said  offence  according  to 
the  form  of  the  Statute  ii|  such  case  made  and  provided ;  as 
by  the  same  record  in  the  court  of  our  said  lord  the  now 
Ung,  of  general  quarter  sessions  of  the  peace,  holden  in  and 
for  the  said  county  of  -rr-^  more  fully  appears ;  which  said 
judgment  of  conviction  is  yet  in  full  force  and  eflfect,  not  re- 
versed, quashed,  or  vacated*    And  the  said  defendant  avers, 
that  he  the  said  defendant,  who  is  sued  by  the  name  of  de- 
fendant, in  the  said  bill  of  the  said  plaintiff,  and  the  said 
defendant  in  the  said  information  and  conviction  named,  are 
one  and  the  same  person,  and  not  other  or  different.    And 
that  the  said  offence  in  the  said  <—  count  of  the  said  de* 
claration  mentioned,  and  the  said  offence  in  the  said  in- 
formation charged,  and  whereof  the  said  defendant  was  so 
convicted  as  aforesaid,  was  done  and  committed  by  the  said 
defendant  at  one  and  the  same  time,  and  are  in  fact  the  very 
same  identical  offence,  and  not  other  or  different  offences. 
And  this  he  is  ready  to  verify,  wherefore  he  prays  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him  in  respect  of  the  said  offence  in 


*■  Must  be  pleaded,  2  Strs.     forms,  Paley  on  ConvictioDs, 
701.— See  9  East,  437. — See     Appendix,  2d  edit. 
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the  said  -— ^  count  of  the  said  declaration  mentioned,  &c.     on  statutes. 

And  as  to,  &c.— [M/  debei^  as  ante,  951,    to  the  other 

counts,'] 

H.  and  another,  ^ 

ats.  \     [Actio  nonj  as  ante,  906,  first  /on».]—  Judgment  re-^ 

Simon.         )  Because  they  say,  that  one  J.  S.  after  the  other  penon,  for 
committing  of  the  said  supposed  offences,  and  after  the  con-  the  same  identical 

°  4  ''*  ,  ,  oneiicf*  and   pe» 

viction  thereof,  as  m  the  said  declaration  mentioned,  and  be-  nHities  as  in  plain- 
fore  the  commencement  of  this  suit,  to  wit,  on,  &c.  in  the  ^^  *  •"'^' 

year  of  the  reign,  &c.  sued  and  prosecuted  out  of  the 

said  court  of  our  said  lord  the  king,  before  the  king  himself, 
against  the  said  defendants,  a  certain  writ  of  our  said  lord 
the  king,  called  a  latitat,  directed  to  the  sheriff  of  <—  with 
intent  to  declare  thereon  as  hereinafter  mentioned,  by  which 
said  writ  our  said  lord  the  king  commanded,  &c.  {proceed, 
as  ante,  446  to  451,  until  statement  of  defendants  appear^ 
anee,']  and  the  said  defendants  further  say,  that  the  said 
writ  was  so  sued  out  of  the  said  court  by  the  said  J.  S. 
against  the  said  defendants,  with  intent  to  implead  them  the 
said  defendants,  amongst  other  things,  for  the  said  offences  in 
the  said  declaration  in  this  suit  mentioned,  according  to  the 
course  and  custom  of  the  said  court,  and  that  in  pursuance 

of  such  intention  the  said  J.  S.  afterwards,  to  wit,  in  

Term,  in  the year  of  the  reigti,  &c.  exhibited  and  filed 

his  bill,  and  declared  against  the  said  defendants  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the 
now  king,  before  the  king  himself,  for  the  very  same  iden- 
tical supposed  offences  as  those  named  and  set  forth  in  the 
declaration  in  this  suit,  and  such  proceedings  were  there- 
upon had  in  the  said  court  of  our  said  lord  the  king  in  the 

plea  last  aforesaid,  that  afterwards,  to  wit,  in Term 

aforesaid,  it  was  considered  and  adjudged  by  the  said  court 
that  the  said  J.  S.  should  recover  against  the  said  defendants 
the  sum  of  money  in  the  said  declaration  above-mentioned, 
to  wit,  the  sum  of  £2000,  the  same  including,  amongst  other 
things,  the  penalties  for  the  said  supposed  offences  in  the 
said  declaration  in  this  suit  mentioned,  as  by  the  record  and 
proceedings  thereof  still  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  more  fully  appears ;  which  said  judgment  still  re- 
mains in  full  force  and  effect,  not  in  the  least  reversed,  satis- 
fied, or  made  void  ;  and  the  said  defendants  further  say,  that 
the  said  T.  H.  and  H.  C.  named  in  the  said  writ  and  bill  of 
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OH  8TATUTBS.  the  said  J.  S.  and  the  said  J.  H.  and  H.  C.  the  sud  de- 
fendants named  m  the  said  bill  of  the  said  plaintiff,  are  the 
same  persons,  and  that  the  said  offences  in  the  said  bill 
and  declaration  of  the  said  J.  S.  are  the  same  identical 
offences  as  are  mentioned  and  alleged  to  have  been  com- 
mitted in  the  said  bill  and  declaration  of  the  sud  plaintiff, 
and  not  other  or  difierent. — And  this,  &c. — [Conclude  with 
a  verificaiion^  at  ante^  9(n,  sixth/arm.^ 
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IN  COVENANT. 


/«  the  King'9  Bench,  (or,  "  C.  P."  or,  "  Exchequerr) 

r  T\  ^  TVrni,  —  WiUA. 

ats.  >  And  the  said  defendant  byE.F,  his  attorney,  Nonett factum ; 
A.  B.  r  conies  and  defends  the  wrong  and  injury,  when,  &c. 
and  says,  that  the  said  indenture  {or,  "  articles  of  agree- 
ment,^ or,  *'  deed  poll,"  as  in  the  declaration)  is  not  his 
deed.  And  of  this  the  said  defendant  puts  himself  upon 
the  country,  &c. 


The  form  of  plea,  as  ante,  953,  and  notes  thereto,  will  Ntm  ett/aetum 
here  apply.  SS?.  """"' 

[Actio   non,    as   ante,    906,  jflrst  form.'] — Because   he  Plea  of  payment^ 
saith,  that  the  said  defendant  on  the  said,  &c.  aforesaid,  at, 
&c.  (venue)  aforesaid,  did  pay  to  the  said  A«  B.  the  said  sum 
of  £ —  in  the  said  indenture  mentioned.     And  of  this  the 
said  defendant  puts  himself  upon  the  country,  &c. 

\^Actio    non,    as    ante,    906,  first  ybrf7i.]-^Because  he  pica  of  perform- 
saith,  that  he  the  said  defendant  did,  &c.     [Here  state  the  ^^^^e*. 
performance  in  the  words  of  the  covenant,  if  such  covenant 
were  in  the  affirmative,  and  conclude  as  follows :] — according 


*  There  is  no  general  issue  in 
covenaD t,  1  Stark.  311.  Non  in- 
f regit  conoenHonemisabad  plea. 
2TauD t.  278.— «T.  R.  280.  See 
ante,  vol.  i.  Index,  *' OviTeftan/.*' 
This  plea  should  be  adopted 
where  the  defendant  denies  bis 
execntion  of  the  deed,  or  where 
he  is  desirous  of  taking  advan- 
tage of  a  Tariance  in  the  setting 
it  out.  If  he  crave  oyer,  and 
plead  it  with  wm  est  factum, 
be  cannot  take  advantage  of 
such  variance,  2  H.  &  A.  765. 
4  B,  &C.  741.  — 7  D.  &  R. 
240,  S.  C— Ante,  062,  n. 


*»  See  form.  Plead.  A.  316, 
449. — Solvit  post  diem  in  cove- 
nant is  bad,  but  it  may  be 
pleaded  as  accord  and  satis* 
faction,  see  post,  1002.      « 

^  As  to  the  mode  of  plead- 
ing performance,  whether  of 
an  afiinnative  or  negative  or 
disjunctive  covenant,  see  ante, 
981  to  986,  and  vol.  i.  Index, 
**  Performance^'*  and  Com.  Dl^. 
Pleader,  vol.  ii.  13.  — Co.  Lit. 
303  b ;  and  see  forms,  Morg. 
489. 
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IN  OBNERAL.  to  the  fomi  and  effect  of  the  said  indentuit,  and  of  the  said 
covenant  of  the  said  defendant  by  him  in  that  behalf  made, 
as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid.  And  of  this 
the  said  defendant  puts  himself  upon  the  country,  &c. 

Licence ».  [First  plea,  non  est  f actum,  as  supra  ;  second  plea,  at 

/ollotct:'] — And  for  a  furtlicr  plea  in  this  behalf,  as  to  the 
[  1003  ]  said  supposed  breach  of  covenant  secondly  above  assigned, 
the  said  defendant,  by  leave  of  the  court  here  for  this  pur- 
pose, first  had  and  obtained,  according  to  the  form  of  the 
Statute  in  that  case  made  and  provided,  saith,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says,  that  he  tbe  said  de- 
fendant did  plough  and  break  up,  &c.  [Here  enumerate  the 
acts  complained  of,  as  in  the  declaration,  or,  if  they  be  very 
numerous,  the  plea  may  be  more  concise,  as  folUnes:'] —  "  That 
he  the  said  defendant  did  commit  the  said  supposed  breach 
of  covenant  first  above  assigned,"  by  the  leave  and  licence 
of  the  said  plaintifT  to  the  said  defendant  for  that  purpose 
first  given  and  granted,  to  wit,  on  the  — ■■-  day  of —  -  A,  D. 

• at,  &c.  (venue)  aforesaid.     And  this,  &c. — [Conclude 

with  a  verification,  as  ante,  907,  sixth  form."] 

Arcord  and  Miii-  [Actto  non,  as  to  the  first  breach  of  covenant,  as  ante, 
906.] — Because  he  saith,  that  he  the  said  defendant,  before 
the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c.  (venue) 
aforesaid,  paid  to  the  said  plaintiff  the  sum  of  £ —  in  full 
satisfaction  and  discharge  of  tlie  said  sum  of  £ —  in  the  said 
breach  of  covenant  mentioned,  and  of  all  the  damages  by 
the  said  plaintiff  sustained,  by  reason  of  the  non-payment 
thereof,  which  said  sum  of  £ —  the  said  plaintiff  then  and 
there  accepted  and  received  of  and  from  the  said  defendant 
in  fuU  satisfaction  and  discharge  of  the  said  sum  of  £ — 
in  the  said  breach  of  covenant  mentioned,  and  of  the  da- 


■  A    licence   is    freqaenlly  428. — 3  T.  R.  fiOO. — Co.  liL 

pleaded  in  covenant,  bat  when  222  b.  note  2. 
by  parol  it  is  not  saslaiDable,         ''  See  precedent.  Plead.  A. 

unless     provided     Tor   by    Ihe  334.     Accord  and  salisfacUon 

lerms  of  tlie  deed.     Id  genernl  made  before  breach  of  ■  cove- 

a  parol  diBcliarge  is  inopera-  nant  cannot  be  pleaded  in  bar 

five  against  a  deed,  and  this  of  an  acliun  on  the  covenant, 

plea  is  rarely  Hiistainable.    See  1    Taunt.    428. — Cum.     Dig. 

the  cases  cited,  &T.  It.  280,  I.  Pleader.  2  V.  8.  SedvideCro. 

2Saand.47  48,  n.  I.— iTaunt.  Jilii.  48. 


"1 


IN   COVENANT,  1002 

mages  of  the  said  plaintiff  by  him  sustainedi  by  reason  of    in  general.' 
the  said  breach .  of  covenant    And  this,  &c. — [Conclude 
with  a  verificaiian,  as  ante,  907,  sixth/arm.] 

As  rien  in  arrere  is  a  bad  plea  in  covenant  for  rent,  8fc.  Obserrations 
Cowp.  588 ;  therefore,  when  the  defendant  lias  neglected  to  ^^*''^^"* 
pay  the  money  at  the  appointed  day,  but  has  paid  it  cffter- 
wards,  this  plea  is  proper.    It  is  also  advisable  when  in 
covenant  the  defendant  brings  money  into  court.    See  an- 
other  form  of  plea  of  accord  and  satisfaction,  3  East,  252. 

[First  plea,  non  est  factum,  as  ante,  1001 ;  second  plea.  Rubble  Act  and 
actio  non,  as  ante,  906,  /Airrf/om.}- Because  he  says,  that  commllli'ywi'*  *' 
before  and  at  the  time  of  the  making  of  and  entering  into  ^'^^9  >"*<)«  *or 
the  indenture  in  the  said  declaration  mentioned,  and  before  scheme  h^oiioiit ' 
the  passing  of  a  certain  act  of  parliament  made  and  passed  ^  the  pnblic. 
in  the  6th  year  of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  entitled,  **  An  act  to  repeal  so  much  of  an  act 
*'  passed  in  the  6th  year  of  his  late  Majesty  George  the 
**  First,  as  relates  to  the  restraining  several  extravagant  and 
unwarrantable  practices  in  the  said  act  mentioned,  and  for 
conferring  additional  powers  upon  his  majesty  with  respect 
^*  to  the  granting  of  charters  of  incorporation  to  trading  and 
**  other  companies,'*  to  wit,  on  the  1st  day  of  July,  in  the  year 
of  our  lord  1825,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  divers  persons,  and  amcmgst  others,  the 
said  plaintiffs  formed  themselves  and  entered  into  a  public 
undertaking,  project,  and  attempt,  tending  to  the  common 
grievance,  prejudice,  and  inconvenience  of  the  subjects  of  * 

our  said  lord  the  king  in  general,  and  great  numbers  of  them 
in  their  trade  and  commerce,  that  is  to  say,,  by  opening  books 
for  public  subscriptions,  and  drawing  in  persons  to  subscribe 
therein  towards  raising  great  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£500,000,  and  by  presuming  to  act  as  a  corporate  body, 
and  pretending  to  make  their  shares  in  stocks  transferable 
and  assignable,  without  any  act  of  parliament,  or  by  any 
charter  from  the  crown  for  so  doing,  and  by  pretending  that 
they  and  the  persons  who  should  subscribe  to  and  take  shares 
in  the  said  undertaking,  project,  and  attempt,  would  form  a 
company  or  partnership  society  for  the  purpose  and  object  of 
purchasing  and  working  mines  of  tin,  copper,  and  lead  ore^ 
situate  in  or  near  the  counties  of  Cornwall  and  Devon,  and 
to  smelt,  manufacture,  refine,  or  oihenA'ise  prepare  for  sale^ 
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Second  plea. 


Third  plea. 


and  to  seH  and  dispose  of  the  orev,  aetalsy  nibenil^  and 
'other  products  to  be  obtained  and  raised  from  such  mines 
respectively,  when  in  truth  and  in  fiM:t  there  were  no  mines 
purchased  or  worked,  or  intended  so  to  be :  and  the  said 
defendant  in  fact  saith,  that  the  said  mdenture  in  the  said 
dedaration  mentioned,  was  made,  entered  into,  and  executed 
for  the  furthering,  countenancing,  and  proceednig  in  the 
said  undertaking,  project,  and  attempt,  tending  to  the  com- 
mon grievance  of  and  to  the  common  nobance  of  divers  and 
very  many  o(  the  liege  subjects  of  oar  said  kird  the  king,  and 
thereby  the  said  indenture  was  and  is  wholly  void  in  law,  and 
contrary  to  the  Statute  in  that  case  made  and  provided. 
And  this  the  said  defendant  is  ready  to  verify,  &c. — [Cat^ 
elude  with  a  verification,  as  anie^  907,  Mxth  fofinJ] — [Actio 
nofl,  as  ante,  906,  third  form.'] — Because  he  says,  that  the 
said  company  or  partnership  in  the  said  indenture   men* 
tionedwas  and  is  a  public  undertaking  and  attempt  tend- 
ing to  the  common  grievance,  prejudice,  and  inconvenience 
of  great  numbers  of  the  subjects  of  our.  said  lord  the  king, 
to  wit,  the  said  persons  and  names  in  the  said  indenture,  and 
all  the  parties  thereto,  in  their  trade,  commerce,  and  other 
lawful  affairs,  and  that  the  said  indenture  was  and  is  made 
and  entered  into  for  the  furthering,  countenancing,  and  pro- 
ceeding in  the  said  undertaking  and  attempt,  to  the  common 
grievance  and  nuisance  of  the  said  subjects  of  our  said  lord 
the  king,  whereby  the  said  indenture  was  and  is  wholly  void 
in  law.     And  this  he  the  said  defendant  is  ready  to  verify, 
&c.-— [Conc/fMfe  as  ante,  907,  sixth  form.'] — [Actio  non,  as 
ante,  906.]-^Because    he  says,  that  the  said  company  or 
partnership  in  the  said  indenture  mentioned,  was  and  is  a 
company  or  partnership  consisting,  to  wit,  of  the  said  plain- 
tifl&,  and  other  persons,  presuming  to  act  as  if  they  were  and 
are  a  corporate  body,  and  pretending  to  raise  a  transferable 
and  assignable  stock,  without  any  legal  authority,  and  with- 
out any  charter  from  the  crown  for  so  doing,  that  b  to  say, 
as  a  corporate  body,  for  the  purpose  and  object  of  pur^ 
chasing  and  working  mines  of  tin,  copper,  and  lead  ore, 
situate  in  or  near  the  counties  of  Cornwall  and  Devon,  and 
of  smelting,  manufacturing,  refining,  or  otherwise  preparing 
for  sale,  and  of  selling  and  disposing  of  the  ores,  metals, 
minerals,  and  other  products  to  be  obtained  and  raised  from 
such  mines  respectively,  and  for  other  purposes  unknown, 
and  having  a  number  of  shares,  not  exceeding  £10,000, 
transferable  and  assignable  by  and  from  the  holders  of  such 
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shares  to  anyodier  penon  or  persons  at  the  pleasnre  of  the    »  omsaAu 
holders  tfiereof.    And  the  said  defendant  in  fisiet  saith,  that 
the  said  indenture  was  and  is  made  and  entered  into  for  the 
furthering,  countenancing,  and  proceeding  in  the  sud  com- 
pany or  partnership,  to  the  common  nuisance  and  grievance 
of  all  the  Uege  subjects  of  our  said  lord  the  king,  whereby 
the  said  indenture  was  and  is  wholly  void  in  law*    And  this, 
&C. — [Conclude  wUh  a  verificoHanf  as  arnte,  907*] — [Actio 
nam,  om  anie,  906.] — ^Because  he  says,  that  the  said  indenture  Foorth  plea, 
was  and  is  made  and  entered  into  for  the  furthering,  coi^n- 
tena^cing,  and  proceeding  in  the  said  company  or  partner- 
ship therein  mentioned,  the  said  compaiqr  or  partnership  be- 
ing a  new  and  unlawful  undertakings  tending  to  the  com- 
mon grievance,  prejudice,  and  inconvenience  of  great  num- 
bers of  the  king's  subjects  in  their  trade  and  commerce, 
that  is  to  say,  an  undertaking  for  the  purpose  and  object  of 
purchasing  and  working  mines  of  tin,  copper,  and  lead  ore, 
situate  in  or  near  the  counties  of  Cornwall  and  Devon,  and  of 
smelting,  manufacturing,  refining,  or  otherwise  preparing  for 
sale,  and  of  selling  and  dispoung  of  the  ores,  metalsi  mine- 
rak,  and  other  products  to  be  obtained  and  rused  from  such 
mines  respectively,  and  which  said  undertaking  was  a  public 
undertaking,  and  did  then  and  there,  and  still  doth  relate  to 
affairs  in  which  the  trade,  commerce,  and  welfare  of  great 
numbers  of  the  king's  subjects  were  and  are  concerned,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  to  the 
common  nuisapce  of  the  liege  subjects  of  our  said  lord  the 
king,  whereby  the  said  indenture  was  and  is  void  in  law. 
And  this,  &c. — [Conclude  with  a  verificaiionf  as  ante,  907.] 
[Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  ^'^^^  P^^- 
company  or  partnership  in  the  said  indenture  mentioned, 
was  and  is  a  company  or  partnership,  without  any  legal 
authority,  or  without  any  charter  from  the  crown  for  so 
doing,  pretending  to  raise  a  transferable  stock,  to  a  large 
amount,  to  wit,  not  exceeding  £50,000,  to  be  divided  into 
not  more  than,  to  wit,  10,000  shares,  which  shares  were  to  be 
and  are  transferable  and  assignable  from  the  holders  thereof 
to  any  person  or  persons  at  the  pleasure  of  such  holders :  And 
the  said  plaintiff  further  saitb,  that  the  said  indenture  was 
and  is  made  and  entered  into  for  the  furthering,  counte- 
nancing) and  proceeding  in  the  said  company  or  partnership, 
to  the  common  grievance  and  nuisance  of  the  said  subjects 
of  our  s^id  lord  the  king,  whereby  the  said  indenture  was 
and  is  wholly  void  in  law.    And  this  the  said  defendant  is 
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and  to  sell  and  dispose  of  the  orev,  vetals,  n&aerals^  and 
other  products  to  be  obtained  and  raised  from  such  mines 
respectively,  when  in  truth  and  in  £M:t  there  were  no  mines 
purchased  or  worked,  or  intended  so  to  be :  and  the  said 
defendant  in  fact  saith,  that  the  said  uidentore  in  the  said 
declaration  mentioned,  was  made,  entered  mto,  and  executed 
tot  the  fiirthering,  countenancing,  and  proceectisg  in  the 
said  undertaking,  project,  and  attempt,  tending  to  the  com- 
mon grievance  of  and  to  the  common  nuisance  of  divets  and 
very  many  of  the  liege  subjects  of  omr  said  k»d  the  king,  and 
thereby  the  said  indenture  was  and  is  wholly  void  in  law,  and 
contrary  to  the  Statute  in  that  case  made  and  provided. 
And  this  the  said  defendant  is  ready  to  verify,  &c» — [Ckm- 
elude  with  a  verification,  as  ante,  907,  sixth  form.'] — [Actio 
non,  as  ante,  906,  third  form.'] — Because  he  says,  thai  the 
said  company  or  partnership  in  the   said   indenture   men^ 
tionedwas  and  is  a  public  undertaking  and  attempt  tend- 
ing to  the  common  grievance,  prejudice,  and  inconvenience 
of  great  numbers  of  the  subjects  of  our.  said  lord  the  king, 
to  wit,  the  said  persons  and  names  in  the  said  indenture,  and 
all  the  parties  thereto,  in  their  trade,  commerce,  and  other 
lawful  affairs,  and  that  the  said  indenture  was  and  is  made 
and  entered  into  for  the  iurthering,  countenancing,  and  pro- 
ceeding in  the  said  undertaking  and  attempt,  to  the  common 
grievance  and  nuisance  of  the  said  subjects  of  our  said  lord 
the  king,  whereby  the  said  indenture  was  and  is  wholly  void 
in  law.     And  this  he  the  said  defendant  is  ready  to  verify, 
Scc-^lConclude  as  ante,  907,  sixth  form.] — [Actio  non,  as 
ante,  906.] — Because    he  says,  that  the  said  company  or 
partnership  in  the  said  indenture  mentioned,  was  and  is  a 
company  or  partnership  consisting,  to  wit,  of  the  said  plain- 
tiffs, and  other  persons,  presuming  to  act  as  if  they  were  and 
are  a  corporate  body,  and  pretending  to  raise  a  transferable 
and  assignable  stock,  without  any  legal  authority,  and  with- 
out any  charter  from  the  crown  for  so  doing,  that  is  to  say, 
as  a  corporate  body,  for  the  purpose  and  object  of  pur* 
chasing  and  working  mines  of  tin,  copper,  and  lead  ore, 
situate  in  or  near  the  counties  of  Cornwall  and  Devon>  and 
of  smelting,  manufacturing,  refining,  or  otherwise  preparing 
for  sale,  and  of  selling  and  disposing  of  the  ores,  metals, 
minerals,  and  other  products  to  be  obtained  and  raised  from 
such  mines  respectively,  and  for  other  purposes  unknown, 
and  having  a  number  of  shares,  not  exceeding  £10,000, 
transferable  and  assignable  by  and  from  the  holders  of  such 
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shares  to  anyotfier  penon  or  persons  at  the  pleasnre  of  the    »  omsaAu 
holders  t&ereof.    And  the  said  defendant  in  fisiet  saith,  that 
the  said  indenture  was  and  is  made  and  entered  into  for  the 
furthering,  countenancing,  and  proceeding  in  the  said  com- 
pany or  partnership,  to  the  common  nuisance  and  grievance 
of  all  the  Uege  subjects  of  our  said  lord  the  king,  whereby     . 
the  said  indenture  was  and  b  whoUy  void  in  law*    And  this, 
&c — [Conclude  wUh  a  verificaHant  as  arnte,  907.] — [^c^io 
mom,  OM  ante,  906.] — ^Because  he  says,  that  the  said  indenture  Foorth  plea. 
was  and  is  made  and  entered  into  for  the  furthering,  co^n- 
tena^cing,  and  proceeding  in  the  said  company  or  partner- 
ship therein  mentioned,  the  said  company  or  partnership  be- 
ing a  new  and  unlawful  undertaking,  tending  to  the  com- 
moi^  grievance^  prejudice,  and  inconvenience  of  great  num- 
bers of  the  king's  subjects  in  their  trade  and  commerce, 
that  is  to  say,  an  undertaking  for  the  purpose  and  object  of 
purchasing  and  working  mines  of  tin,  copper,  and  lead  ore, 
situate  in  or  near  the  counties  of  Cornwall  and  Devon,  and  of 
smelting,  manufacturing,  refining,  or  otherwise  preparing  for 
sale,  and  of  selling  and  disposing  of  the  ores,  metals,  mine- 
rals, and  other  products  to  be  obtamed  and  rused  from  such 
mines  respectively,  and  which  said  undertaking  was  a  public 
undertaking,  and  did  then  and  there,  and  still  doth  relate  to 
affairs  in  which  the  trade,  commerce,  and  welfare  of  great 
numbers  of  the  king's  subjects  were  and  are  concerned,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  to  the 
conunon  nuisapce  of  the  liege  subjects  of  our  said  lord  the 
king,  whereby  the  said  indenture  was  and  is  void  in  law* 
And  this,  &c. — [Conclude  with  a  veri/icaiionf  as  anie,  907.] 
[Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  ^'^^^  P^- 
company  or  partnership  in  the  said  indenture  mentioned, 
was  and  is  a  company  or  partnership,  without  any  legal 
authority,  or  without  any  charter  from  the  crown  for  so 
doing,  pretending  to  raise  a  transferable  stock,  to  a  large 
amount,  to  wit,  not  exceeding  £50,000,  to  be  divided  into 
not  more  than,  to  wit,  10,000  shares,  which  shares  were  to  be 
and  are  transferable  and  assignable  from  the  holders  thereof 
to  apy  person  or  persons  at  the  pleasure  of  such  holders:  And 
the  said  plaintiff  further  saitb,  that  the  said  indenture  was 
and  is  made  and  entered  into  for  the  furthering,  counte- 
nancing, and  proceeding  in  the  said  company  or  partnership, 
to  the  common  grievance  and  nuisance  of  the  said  subjects 
of  our  said  lord  the  king,  whereby  the  said  indenture  was 
and  is  wholly  void  in  law.    And  this  the  said  defendant  is 


f  ervice  •. 
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iH  GBNBRAL.     r^ady  to  verify,  wherefore  he  prays  judgment  if  the   said 

plaintiffs  ought  to  have  or  maintain  his  aforesaid  actioii 
thereof  against  him,  &c. 

ON   APPRENTICE  rn-      *      »  y  .        •/w\«  J       » 

DEEDS.  Irtrstplea,  nan  est  factum,  as  ante,  1001 ;  seeona  ptea. 

Plea  (to  a  decla-  actio  non^  OS  ante^  906x  third  form*'] — Because  he  says,  that 
SenUcelnden-  *®  ^^^^  T.  after  the  making  of  the  said  indenture,  and  before 
tore  for  not  find-  the  expiration  of  the  second  year  of  the  said  term  of  three 
and  pafin^"^''  years  in  the  said  indenture  mentioned,  to  wit,  on,  &c*  at,  &c. 
^lafnti^  d**^  d  ^^^^^)  aforesaid,  wrongfully,  and  without  the  licence  or  con- 
the  defendant's    sent  of  the  Said  defendant  deserted  from  and  left  the  service 

of  the  said  defendant,  and  did  not  at  any  time  afterwards 
return  thereto ;  and  the  said  defendant  further  says,  that 
the  said  defendant  did  continually  from  and  after  the  making 
of  the  said  indenture  until  the  said  T.  so  deserted  and  left 
the  service  of  the  said  defendant  as  aforesaid,  find  unto  the 
said  T.  sufficient  meat,  drink,  and  lodging,  to  wit,  at,  &c« 
{venue)  aforesaid,  and  did,  during  that  time,  to  wit,  on,  &c. 
at,  &c.  {venue)  aforesaid,  in  lieu  of  all  other  necessaries,  pay 
unto  the  said  T.  £14  for  the  first  year  of  the  said  Term,  and 
during  the  residue  of  the  said  Term  was  ready  and  willing  to 
have  found,  and  would  have  found  him,  the  said  T.  sufficient 
meat,  drink,  and  lodging,  and  paid  him  the  other  sums  of 
money  by  the  said  defendant  stiptilated  to  be  paid  to  him, 
according  to  the  form  and  effect  of  the  said  indenture,  and 
the  said  covenant  of  the  said  defendant  in  that  behalf,  if  he 
the  said  T.  had  not  so  deserted  from  and  left,  or  had  re- 
turned to  the  service  of  the  said  defendant.  And  this,  &c. 
[Conclude  with  a  verification,  as  ante,  907,  sixth  form^ 


Third  pica,  that       [Third plea,  actio  nan.] — Because  he  says,  that  the 

Bpntol  drfeiidaiEui  ^*  ^^^  ^^^  making  of  the  said  indenture,  and  before  the 
entered  on  board  expiration  of  the  second  year  of  the  said  term  of  three 
fime,  but  desert-  years  in  the  said  indenture  mentioned,  to  wit,  on,  &c.  at,  &c. 
pd  from  the  wine,  (^enue)  aforesaid,  the  said  T.  then  bemg  in  the  service  of  the 

said  defendant,  on  board  of  a  certain  ship  or  vessel  of  the 
said  defendant,  in  parts  beyond  the  seas,  to  wit,  at  Malta, 
and  the  said  ship  being  then  about  to  proceed  to  a  certain 
other  part  beyond  the  sea,  to  wit,  to  Egypt,  the  said  de- 
fendant, at  the  request  of  the  said  T.  permitted  and  gave 
leave  to  the  said  T.  to  enter  into  the  service  of  one  C.  who 

'  As  to  this  defence,  see  6  B.  &  C.  680. — 1  B.  &  C.  460. — 
Ante,  617, 
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was  then  resident  at  Malta,  and  to  continue  therein  until  the  on  appbbrtici 
•aid  ship  or  vessel  of  the  said  defendant  should  return  to  »«■»»• 
Malta  aforesaid,  and  the  said  T.  hy  such  leave  and  permis- 
sion, did  then  and  there  enter  into  the  service  of  the  said  C. 
and  that  the  ship  or  vessel  did  afterwards  sail  to  Egypt 
aforesaid,  and  afterwards,  to  wit,  on,  &c.  return  to  Malta 
aforesaid;  and  the  said  defendant  further  says,  that  the  said 
T.  after  he  the  said  T.  had  so  entered  into  the  service  of  the 
said  C.  and  before  the  expiration  of  the  said  second  year  of 
the  said  term  of  three  years  in  the  said  indenture  mentioned, 
to  wit,  on,  &c.  wrongfiilly,  and  without  the  licence  or  consent 
of  the  said  C.  or  of  the  said  defendant,  deserted  and  run 
away  from  and  left  the  service  of  the  said  C.  and  did  not  at 
any  time  afterwards  return  thereto,  or  to  the  service  of  the 
said  defendant ;  and  the  said  defendant  ftirther  says,  that  he 
the  said  defendant  continually  from  and  after  the  making 
^f  the  said  indenture,  until  the  said  T.  so  entered  into  the 
service  of  the  said  C.  as  aforesaid,  and  the  said  C.  did, 
from  that  time  until  the  said  T.  so  deserted  and  run  away 
AS  aforesaid,  find  the  said  T.  sufficient  meat,  drink,  and 
lodging,  to  wit,  at,  &c.  aforesaid ;  and  that  the  said  de- 
fendant did,  during  that  time,  to  wit,  on,  &c.  at,  &c.  (venue) 
aforesaid,  in  lieu  of  all  other  necessaries,  pay  unto  the  said 
T.  £14  for  the  said  term;  and  that  the  said  C.  would  have 
found  unto  the  said  T.  sufficient  meat,  drink,  and  lodging, 
until  the  return  of  the  said  ship  to  Malta,  and  the  said  de- 
fendant,  during  the  residue  of  the  said  term,  were  respec- 
tively ready  and  willing  to  have  found,  and  would  have  found 
him  the  said  T.  sufficient  meat,  drink,  and  lodging,  and  the 
said  defendant  would  have  paid  him  the  other  sums  of  money 
by  the  sdd  indenture  stipulated  to  be  paid  to  him,  according 
to  the  form  and  efiect  of  the  said  indenture,  and  the  said 
covenant  of  the  said  defendant  in  that  behalf,  if  he  the  said 
T.  had  not  so  deserted  and  run  away,  or  had  afterwards 
re-entered  into  the  service  of  the  said  defendant ;  and  this 
he  the  said  defendant  is  ready  to  verify,  &c. 

And  for  further  plea,  as  to  so  much  of  the  said  breach  of  Tliat  defendant 
covenant  in  the  said  declaration  lastly  above  assigned,  as  was  boanl'^  anVlod^ 
incurred  before  the  said  dismissal  and  discharge  of  the  said,  Jj^St  according  to 
&c.  by  the  said,  &c.  from  his  service,  by  the  said  declaration 
above  supposed,  the  said  defendant  says,  &c.  {actio  non)  be- 
cause protesting  that  the  said  declaration  in  that  respect  and 
matters  therein  contained,  are  not  sufficient  in  law  for  the 
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o«  APPBiRTicB  said  plaintiff  to  have  or  flMuntaki  his  afotesaid  action  tbereef 
DBBDi.  against  the  said  defendant,  and  that  the  said  defend^  is  not 
bound  by  hiw  to  answer  thereto }  nevertheless  for  a  plea  ih 
this  behalf  the  said  defendant  says,  that  he  the  said  defend- 
ant continually  after  the  making  of  the  said  articles,  until  the 
said  supposed  dismissal  and  discharge  of  the  said  plaiiitiff 
by  the  said  defendant  from  his  service,  at,  &c.  {venue)  afore- 
said, did  find  and  provide  for  the  said,  plaintiff  good  and  suf- 
ficient meat,  drink,  and  lodging,  suitable  to  his  situation, 
according  to  the  form  and  effect  of  the  said  articles  of 
agreement,  and  of  the  said  covenant  of  him  the  said  de- 
fendant in  that  behalf  made  as  aforesaid,  and  of  this  he 
puts  himself  upon  the  country,  &c« 

Plea  that  defend-  And  for  further  plea,  as  to  so  much  of  the  said  supposed 
provTde  ?c/bu^  breach  of  covenant  in  the  said  declaration  above  assigned, 
that  plaintiff  ab-  as  was  incurred  before  the  said  supposed  dismissal  and  dis- 
charge of  the  said,  &c.  by  the  said,  &c.  from  his  said  ser- 
vice, as  in  the  said  declaration  mentioned,  the  said,  &c. 
[Actio  nonJ] — Because  protesting  that  the  said  declaration 
in  that  respect,  and  the  matters  therein  contained,  are  not 
sufficient  in  law  for  the  said  plaintiff  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  and  that  he  the  said 
defendant  is  not  under  any  necessity  by  the  law  of  the  land 
to  answer  thereto ;  for  a  plea,  nevertheless,  in  this  behalf, 
the  said  defendant  says,  that  he  the  said  defendant  con- 
tinually afler  the  making  of  the  said  articles  of  agreement, 
until  the  said  supposed  dismissal  and  discharge  of  the  said 
plaintiff  by  the  said  defendant  from  his  service  as  aforesaid, 
at,  &c.  aforesaid,  was  ready  and  willing  to  find  and  provide, 
and  would,  during  all  that  time,  have  found  and  provided 
for  the  said  plaintiff  good  and  sufficient  meat,  drink,  and 
lodging,  suitable  to  his  situation,  according  to  the  form  and 
effect  of  the  said  articles  of  agreement,  and  of  the  said  cove- 
nant of  him  the  said  defendant  in  that  behalf  mfide  as  afore- 
said, but  the  plaintiff,  during  all  that  time  voluntarily,  and  of 
[  1006  ]       his  o^"^  accord,  without  the  request  or  licence  of  the  said 

defendant,  found  and  provided  for  the  said,  &c.  good  and 
sufficient  meat  and  drink,  and  lodging,  siutable  to  his  situa- 
tion, to  wit,  at  Westminster  aforesaid,  and  this  he  is  ready 
to  verify ;  wherefore,  &c. 

That  the  ap^ren-      And  for  a  further  plea  in  this  behalf,  as  to  the  said  breach 
ai^tad'^bimieir  ^^  covenant  by  the  said  plaintiffs  in  the  said  declaration  first 
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above  asBignedf  the  said  defendant  by  leave  of  the  court  here,  on  apprbrtics 
&C.  [aeiio  non^  as  atUe;  906.] — Because  protesting  that  the  ^^  u^wmm^ 
eaid  defendant  hath  continually  suice  the  making  of  the  said  the  discharge 
articles  of  agreement  hitherto  been  ready  and  willing  to  em-  by  defendant  •. 
ploy  the  said  J.  O.  in  his  said  business  of  an  attorney,  soli- 
citor, and  agent,  and  to  instruct,  and  cause  him  to  be  in- 
structed therein,  according  to  the  form  and  effect  of  the  said 
articles  of  agreement;  for  a  plea,  nevertheless,  in  this  be- 
half, the  said  defendant  says,  that  the  said  J.  O.  after  the 
making  of  the  said  articles  of  agreement,  and  before  the  time 
of  the  said  supposed  dismissal  and  discharge  of  the  said 

J.  O.  in  the  said  declaration  mentioned,  to  wit,  on  the 

day  of in  the year  aforesaid,  at,  &c.  {venue)  afore- 
said, did  voluntarily  leave,  quit,  and  depart  from  the  said 
service  of  the  said  defendant  without  the  licence,  leave,  per- 
mbsion,  or  consent,  and  against  the  will  of  the  said  defend- 
ant, and  hath  remained  and  continued  so  absent  firom  thence 
hitherto,  to  wit,  at,  &c.  (venue)  aforesaid ;  without  this,  that 
the  said  defendant  dismissed  and  discharged  the  said  J.  O. 
from  his  said  service,  and  refused  to  employ  him  in  his  said 
business  of  an  attorney  or  solicitor^  and  agent,  or  to  instruct 
or  cause  him  to  be  instructed  therein,  in  manner  and  form 
as  the  said  plaintiffs  have  in  the  said  breach  of  covenant  first 
above  assigned,  alleged ;  and  this,  &c. — [Concluele  with  a 
perification^  as  ante,  907.] 

[  1007  ] 
[Actio  nan,  as  ante,  906.] — Because  he  saith,  that  he  did     on  chartnh^ 

not  keep  the  said  vessel  on  demurrage  the  said  days,  or  any  ^   f^f T"?' 

,  *  ,1  1.11        1         -1  .,   To  declaration  on 

part  thereof,  over  and  above  the  said  lay  days  m  the  said  charter-party  for 
charter-party  mentioned,  in  manner  and  form  as  the  said  JII°r2^gj!"5,^t  d^ 
plaintiff  hath  above  alleged ;  and  of  this,  &c.  t'endant  did  not 

keep  the  vessel  on 
demorrage  over  and  above  the  lay  days  allowed  by  the  charter-party  ^ 

[Actio  noil.] — ^Because  he  saith,  that  he  the  said  defendant  To  declaration  on 
did  send  and  cause  to  be  sent,  alongside  of  the  said  vessel  in  b||u^'£ffv7igh^ 
the  river  Thames,  such  goods  as  he  thought  proper  to  ship,  and  also  for  de- 
and  receive  the  same  from  alongside  of  her  at  — —  and  send  fendaliTdid  send 

alongside  of  her  at such  goods  as  he  thought  fit,  and  a  cargo  alongside 

receive  the  same  from  alongside  of  her  at  London,  within  the  be  loaded  on 
time  limited  for  those  purposes,  and  days  of  demurrage  in  Jj^yi'^of  *demu?* 
the  said  charter-party  mentioned,  and  did  not  keep  the  said  rage  allowed  by 

theeharter-party 

*  See  6  B.  &  C.  680.  ^  See  forms  in  debt,  ante, 

987  to  &8U. 
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OH  CHARTER-   vessci  anv  time  over  and  above  the  time  limited  for  the  por- 

PARTIES 

pose  last  aforesaid,  and  the  days  of  demurrage  as  aforesaid ; 
and  of  this  he  puts  himself  upon  the  country,  &c. 

To  declaration  on  [Actio  fion,  as  ante,  906.] — Because  he  saith,  that  he  the 
Sunce  of frelKhT  ^*^  defendant  was  always  ready  and  willing  to  send  and 
and  for  a  Slim  due  cause  to  be  sent,  alongside  of  the  said  vessel  in  the  river 

marrage  "that  he  Thames  aforesaid,  and  at aforesaid,  a  full  and  sufficient 

was  ready  and  cargo  of  such  goods  as  he  thought  proper  to  ship  on  board 
sent  goods  aioni?-  ^f  the  said  vessel  within  the  time  limited  for  those  purposes, 
b**t^t*if  1***^1^****^''  *"^  ^*y^  of  demurrage ;  yet  the  said  defendant  in  fact  saith, 
not  tigiitfioannch,  that  the  said  vessel  was  not  tight,  staunch,  and  strong,  nor 
and  strong,  Ac.    ^^^  j^^  ^yg^y  respect  properly  fitted  and  manned  for   the 

voyages  from  aforesaid,  and  aforesaid  so  as  to 

enable  the  saidVlefendant  safely  or  securely  to  send  or  cause 
to  be  sent,  alongside  the  said  ship  or  vessel  such  goods  as 
as  aforesaid,  in  order  that  the  same  might  be  loaded  on 
board  thereof  within  the  times  and  days  of  demurrage 
aforesaid  ;  and  this,  &c« — [Conclude  with  a  verification,  as 
ante,  907.] 

Plea  that  defend-  [First  plea,  non  est  factum,  as  ante,  1001;  and  for  a 
al<nigsWe*onhe  f^^^f^^pl^o,  actio  non,  asante,906.] — Because  he  saith,  that 
vessel  goods  \vith.  the  said  defendant  did  send  and  cause  to  be  sent,  alongside 
ed,  and  days  of  ^^  ^^^  ^^  vessel  in  the  river  Thames,  such  goods  as  he 
demnrrage  in  the  thought  proper  to  ship,  and  receive  the  same  from  aloni;- 

charter-party  .i        *.i  »»  i.      i       ,  •■  i     i  .«       nt  »▼  i^ 

Biemioned.  Side  of  her  at  Hehgoland,  and  send  alongside  of  her  at  Heli- 

goland such  goods  as  he  thought  fit,  and  receive  the  same 
from  alongside  of  her  at  London,  within  the  time  limited  for 
those  purposes,  and  days  of  demurrage  in  the  said  charter- 
party  mentioned,  and  did  not  keep  the  said  vessel  any  time 
over  and  above,  the  time  limited  for  the  purpose  last  afore- 
said, and  the  days  of  demurrage  afore$aid,  and  of  this  he 

Third  plea,  that    puts  himself  upon  the  country,  &c    And  for  a  further  plea 

alway steady  and  ^  ^^^^  behalf,  as  to  SO  much  of  the  said  supposed  breach  of 
willing  to  send  covenant  first  above  assigned,  as  relates  to  the  not  sending, 
TMsfrarHeUffo.  ^^  causing  to  be  sent,  alongside  of  the  said  vessel  in  the 
^°h  f^il  ^r^*^5»  "v®"^  Thames,  and  at  Heligoland,  such  goods  as  he  thought 
iicient  cargo  of  proper  to  ship  on  board  thereof  within  the  time  limited  for 
SiT'tiiiie^iimlted'  ^^^^^  purposes,  and  days  of  demurrage,  the  said  defendant 
bat  that  the  ship  by  like  leave,  &c.  says,  [actio  non],  because  he  saith,  that 
staanbh,  ice.  ra  ^®  ^^  defendant  was  always  ready  and  willing  to  send  and 
as  to  enable  him    cause  to  be  sent,  alongside  of  the  said  vessel  in  the  rnrer 

^  Thames  aforesaid,  and  at  Hehgoland  aforesaid,  a  full  and 
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snfficient  cargo  of  such  goods  as  he  thought  proper  to  ship     on  chartbr- 
on  board  the  said  vessel  within  the  time  limited  for  those  ^^  ^^^  ^^'  ^^ 
purposes,  and  days  of  demurrage ;  yet  the  defendant  in  fact  order  to  be  itiad- 
saith,  that  the  said  vessel  was  not  staunch,  tight,  and  strong,  f^  ^^^,^^^' 
nor  was  in  every  respect  properly  fitted  and  manned  for  the 
voyage  from  London  aforesaid,  or  from  Heligoland  aforesaid,         * 
80  as  to  enable  defendant  safely  or  securely  to  send  or  cause 
to  be  sent,  alongside  the  said  ship  or  vessel,  such  goods  as 
aforesaid,  in  order  that  the  same  might  be  loaded  on  board 
thereof  within  the  time  and  days  of  demurrage  aforesaid; 
and  this,  &c.  wherefore,  &c«     And  for  a  further  plea  in  this  Fourth  plea,  tlmt 
behalf,  to  the  said  supposed  breach  of  covenant  secondly  nTcncement^of'" 
above  assigned,  defendant  by  like  leave,  &c.  [actio  now],  be-  »nit,  defendant 
cause  he  saith,  that  he,  defendant,  before  the  commence-  Mtiftfactioo!! 
meat  of  this  suit,  to  wit,  on,  &c.  at,  &c,  afcnresaid,  paid  to 
plaintiff  the  said  sum  of  £ —  in  fuH  satisfaction  and  discharge 
of  the  said  sum  of  £ —  in  the  said  second  breach  of  cove- 
nant mentioned,  and  of  all  damages  by  the  said  plaintiff  sus- 
tained by  reason  of  th^  non-payment  thereof,  which   said 
sum  of  money  the  said  plaintiff  then  and  there  accepted  and 
received  of  and  from  the  said  defendant,  in  full  satisfaction 
and  discharge  of  the  said  sum  of  £ —  in  the  said  second 
breach  of  covenant  mentioned ;   and  this,  &c«  wherefore, 
&c    And  for  a  further  plea  in  this  behalf,  to  the  said  sup-  pif^h  plea,  de* 
posed  breach  of  covenant  lastly  above  assigned,  the  said  ."**J  !!■?'.  ***'^?u' 

^  or.  Ti  1  'v     ant  did  keep  the 

defendant  by  like  leave,  &c.  [actto  nonj,  because  he  saith,  ship  on  demar- 

that  he  did  not  keep  the  said  vessel  on  demurrage  the  said  l^^^y  J'^'^e  time 

days,  or  any  part  thereof,  over  and  above  the  said  lay  days  in  charter-party 

in  the  said  charter-party  mentioned,  in  manner  and  form  as  "^'^^'^''^  * 
the  said  plaintiff  hath  above  alleged ;  and  of  this  he  the  said 
defendant  puts  himself  upon  the  country,  &c» 

ON    POLICIBS 
OF   INSURAMCB. 

[Firsipieaf  nan  e^i factum,  a#  aii/e,  1001;  second  plea,  several  piean  to 
actio  mm,  as  ante,  906,  Mirrf/onii,]— Because  they  say,  that  ""^[j^^;/  ,7„*. 
the  said  stock  of  coals  of  the  said  plaintiff  above-mentioned  ance  on  coaU, 
to  have  been  insured  as  aforesaid,  before  and  at  the  time  of  fife^ghewhigtiiat 
making  of  the  aforesaid  deed  poll  or  policy,  was  described  the  policy  was 
otherwise  than  it  really  was,  to  wit,  at,  at,  &c.  (eenue)  afore-  g^|^„*j  pi^^  that 

-  the  coaU  were  de- 

^  .         ,  ,  .         .  ■     ■     .      1  1*        Bcribed  in  policy 

*  See  also  the  next   plea,     on  the  trial  obtamed  a  verdict,  otherwise  than  as 

The  policy  was  in    the  usual  ^  This  plea  conclndes  to  the  they  really  were^ 

form  of  fire  policies,  and  the  coantry,   becaase   the  allega- 

pleas  as  well  as  the  next  set  tiou  is  a  negative  of  what  was 

of  pleas,  will  be  applicable  to  averred  in  the  declaration. 

ordinary  cases.  The  defendant 
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OH  poLiciBs     said ;  and  ^  this  tbey  the  said  C.  and  D.  pal  themselTes 

OF  .«»i;aA.cB.    ^p^  ^^  ^^^^  ^ 

Third,  that  goods  [Actio  nott,  OS  ante,  906.] — Because  they  say,  that  divers 
time  o"f  makiag^  large  quantities,  to  wit,  100  bushels  of  the  said  coals  in  the 
the  policy,  'and     said  deckration  mentioned,  to  have  been  the  stock  and  pro- 

that  It  viraa  ob-  _  ,  _ 

uined  by  fraud,    perty  of  the  said,  &c«  and  to  have  been  on  the  said  open 

wharf  adjoining  west,  mentioned  in  the  said  deed  xk>11  or 
policy  of  assurance,  and  by  the  said  declaration  above-men* 
tioned,  to  have  been  burnt,  consumed,  lost,  and  destroyed 
by  fire  before  and  at  the  time  of  the  making  of  the  said  deed 
poll  or  policy  of  assurance,  had  taken  fire,  and  were  burning 
and  consuming  by  fire,  whereof  the  said  plaintifi*,  before  and 
at  the  time  of  the  making  of  the  said  deed  poll  or  policy  of 
assurance,  to  wit,  on,  &c.  aforesaid,  at,  &C  (venue)  afore- 
said, had  notice  *,  and  then  and  there,  with  intent  to  defiraud 
them  the  said  defendants,  fraudulently  and  deceitfully  ob- 
tained  and  effected  the  said  deed  poll  or  poUcy  of  assurance^ 
in  the  said  declaration  mentioned ;  and  this  they  the  said 
defendants  are  ready  to  verify,  wherefore,  &c« 

Fonrth,  that  ,  [Actio  non,  as  ante^  906.] — Because  they  say,  that  in  and 

iuflammabU^na^^  ^^  *^^  printed  proposals,  mentioned  in  and  referred  to  by 
tore,  aod  there-  the  said  deed  poll  or  policy,  it  was  expressed  and  declared, 
harard  onglirto  amongst  Other  things,  that  common  insurances  were  build- 
have  been  insert-  ingg  covered  with  slate,  tile,  or  lead,  and  built  on  all  sides  with 
according  to  tbe  brick  or  stone,  and  goods  and  merchandize  therein  not 
printed  proposals,  hazardous,  and  where  no  hazardous  trades  are  carried  on, 

or  hazardous  goods  deposited ;  that  hazardous  insurances 
were  timber  or  plaster  buildings,  and  goods  and  merchandize 
therein  not  hazardous ;  also  thatched  bams,  and  out^-hooses 
having  no  chimnies,  or  adjoining  to  any  building  having  a 
chimney,  containing  farmers*  stock  or  implements  of  hus- 
bandry, or  brick  or  stone  buildings,  wherein  hazardous  goods 
or  trades  were  deposited  or  carried  on,  such  as  bread  and 
biscuit  bakers,  brewers,  carpenters,  chemists,  colour-men, 
coopers,  inn-holders,  victuallers,  malt-houses,  sail-makers, 
ship  and  tallow  chanders,  stable  keepers,  hemp,  flax,  pitch. 


*  As  policies  on  goods  against  policy  was  effected, and  this  nn- 

fire  are  not  like  ship  insurances  known  to  the  insured,  yet  the 

**  Unt  or  not  lost,"  so  as  to  cover  policy  would  be  void,  and  there 

an  existing  loss,  it  should  seem  fore  an  averment  of  notice  and 

that  if  the  coals  were  even  la-  fraud  is  unnecessary,  and   not 

tcntly  on  fire  at   he  time  the  traversible. 
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tellow,  tsTy  rosin,  turpentine,  hay,  tftriw,  and  all  manner  of  on  policibs 
fodder,  and  com  unthrashed,  apothecaries*  stock,  also  cot*  ^  "«w«a"  • 
ton,  sugar,  oil,  and  spiritoocis  liquors,  as  merchandizes ;  like- 
wise all  shops  and  warehouses  which  have  German  or  metal 
stoves  with  pipes.  That  doubly  hazardous  insurances  were 
all  other  other  thatched  buildings,  and  goods  and  merchan- 
dise therein,  timber  or  plaster  buildings  wherein  hazardous 
goods  or  trades  are  deposited  or  carried  on ;  also  salt-petre» 
sea  biscuit-bakers,  oil  leather-dressers,  tallow-melters,  wax- 
chandlers,  boat-builders,  china,  glass,  or  earthen-wares. 
And  that  if  insurances  were  desired  for  any  larger  sums 
than  were  specified  in  the  table  of  annual  premiums,  a  spe- 
dal  agreement  might  be  made  for  the  same;  special  agree-  , 
ments  noght  also  be  made  for  mills  and  stock  therein ;  also 
for  mills  or  buildings  containing  any  kOn,  steam-engine, 
stove,  or  oven,  used  in  the  process  of  any  manu&otory,  or 
stock  therein;  or  for  other  faisurances  more  hazardous  than 
those  described  in  the  second  and  third  heads  of  insurances 
of  the  said  printed  proposals,  as  sugar-bakers,  distillers, 
varnish-makers,  chemists'  laboratories,  manufactories  of  any 
commodity  deemed  hazardous,  as  flax-dressers,  sail  cloth- 
makers,  rope-makers,  and  floor-cloth  painters,  coach-makers, 
musical  instrument-makers,  umbrella-makers,  and  refiners 
of  salt-petre,  spermaceti,  and  ore,  cotton,  flax,  and  lint- 
spinners,  with  all  the  operations  attending  the  manufacturing 
of  these  materials  from  the  raw  state  into  thread  for  the 
weaver,  or  such  like,  l^  reason  of  the  nature  of  the  trade, 
the  narrowness  of  the  place,  or  other  dangerous  circum- 
stances, which  special  hazard  must  be  inserted  in  the  policy 
to  render  the  same  valid  and  in  force,  to  wit,  at,  &c.  {venue) 
aforesaid.  And  the  said  defendants  further  say,  that  the 
sud  coals  of  the  sidd  plaintiff  so  as  aforesaid  burnt,  con- 
sumed, lost,  and  destroyed  by  fire,  at  the  time  of  the  making 
of  the  said  deed-poll  or  policy  of  assurance,  and  of  the  in- 
suring thereof  as  aforesaid,  were  of  an  inflammable  nature 
and  quality,  and  that  the  insurance,  so  as  aforesaid  made 
Aereon,  was  more  hazardous  than  the  insurances  above  in 
this  plea  particularly  mentioned  and  described,  and  were 
specially  hazardous,  to  wit,  at,  ftc  aforesaid ;  yet  the  said 
defendants  fiirther  say,  that  such  special  hazard  was  not  in- 
serted in  the  said  deed-poll  or  policy  of  assurance.  By  rea- 
son whereof  the  said  deed-poll  or  policy  was  and  is  null  and 
void,  to  wit,  at,  &c. ;  and  this  they  the  said  defendants  are 
ready  to  verify,  wherefore,  &c.    And  for  a  further  plea  in 
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ON  POLICIIB 
OF   INSURANCE* 

Plea,  that  goods 
were  wrongly  de» 
scribed,  and  were 
so  insnred  at  a 
less  premlnm  than 
they  onght  to 
have  beeu. 


Plea,  that  goods 
were  described 
otherwise  than 
they  really  were. 


First  plea  (after 
craving  oyer  of 
and  setting  oat 
conditions  of  in- 
aorance)  non  ttt 
faeimm. 


this  behalf,  as  to  the  supposed  breach  of  corenant  above 
assigned,  the  said  defendants  [actio  non]  because  they  say, 
that  the  said  plaintiff  did,  at  the  time  of  the  making,  effect- 
ing, and  obtaining  of  the  said  deed-poll  or  policy  of  as- 
surance, and  so  as  aforesaid  insuring  his  said  stock  of  coals 
as  aforesaid,  cause  the  same  to  be  described  otherwise 
than  as  it  then  really  was,  so  that  the  same  was  insured 
at  a  lower  premium  than  the  said  special  hazards  in  the 
said  printed  proposals  above-mentioned,  did  require,  to 
wit,  at,  &c.  (venue)  aforesaid.  By  reason  whereof  the  said 
deed-poll  or  policy  was  void  and  of  no  force,  to  wit,  at,  &c. 
(venue)  aforesaid;  and  *  this  they  the  said  defendants  are 
ready  to  verify^  wherefore,  &c.  And  for  a  further  plea  in 
this  behalf,  as  to  the  supposed  breach  of  covenant  above 
assigned,  the  said,  &c.  [actio  nan]  because  they  say,  that 
the  said,  &c.  did,  at  the  time  of  the  making,  efiecting,  and 
obtaining  of  the  said  deed-poll  or  policy  of  assurance,  and  in 
so  as  aforesaid  insuring  his  said  stock  of  coals  as  aforesaid, 
cause  the  same  to  be  described  otherwise  than  as  it  then 
really  was,  so  that  the  same  was  insured  at  a  lower  rate  than 
was  proposed  in  the  aforesaid  table  of  premiums,  to  wit,  at, 
&c.  (venue)  aforesaid ;  and  this  they  the  said  defendants  are 
ready  to  verify,  wherefore,  &c. 


Wilson  and  others, 

ats. 

Holehouse. 


i 


And  the  said  defendants,  by 


their  attorney,  come  and  defend  the 
wrong  and  injury,  when,  &c.  and  say,  that  the  said  deed- 
poll  or  policy  of  insurance,  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  the  said  deed-poll  or  policy 
of  insurance,  in  the  said  second  count  of  the  said  declara« 
tion  mentioned,  were  and  are  one  and  the  same  deed-poll  or 
policy  of  insurance,  and  not  other  or  different;  and  they 
crave  oyer  of  the  said  deed-poll  or  policy  of  insurance,  and 
it  is  read  to  them,  and  they  also  crave  oyer  of  the  conditions 
upon  which  the  said  company  make  insurances,  which  said 
conditions  are  referred  to  by  the  said  deed-poll  or  policy  of 
insurance,  and  indorsed  thereon,  and  they  are  read  to  them 
in  these  words,  that  is  say.  Conditions  upon  which  this  com- 
pany make  insurances.*— [jFir^^,  Persons  desirous  of  making 
insurance  on  buildings  are  to  deliver  into  the  office  the  fol- 
lowing particulars,  viz.  a  description  of  the  buildings ;  where 
situated ;  by  whom  occupied  ;  of  what  materials  the  walls 
and  roof  of  each  building  intended  to  be  insured  are  com- 
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posed;  whether  the  same  are  occupied  as  dwelling-houses,      on  poucm 
or  as  warehouses,  manufactories,  workshops,  or  how  other- 
wise; houses,  not  duly  separated  by  party-waIl^,  are  deemed 
brick  and  timber ;  all  manufactories  which  contain  furnaces, 
kiln,  stores,  coal-kels,  ovens,  or  otherwise  use  fire  and  heat, 
are  chargeable  at  additional  rates. — Second^  In  the  insurance 
of  goods,  wares,  merchandisse,  the  building  or  place  in  which 
the  same  are  to  be  deposited  is  to  be  described;  it  must  also 
be  stated  whether  such  goods  be  of  the  kind  denominated 
hazardous,  and  whether  any  manufactory  is  carried  on  in  the 
premises;  and  if  any  person  or  persons  shall  insure  his  or 
their  buildings  or  goods,  and  shall  cause  the  same  to  be  de- 
scribed in  the  policy  otherwise  than  they  really  are,  so  as  the 
same  be  charged  at  a  lower  premium  than  is  here  specified 
as  applicable  thereto,  or  if  any  building  shall  contain  any 
kib,  furnace,  steam-engine,  stove,  or  oven,  used  in  the  pro- 
cess of  any  manufactory,  unless  mention  be  made  thereof  in 
the  policy,  it  shall  also  be  void  in  respect  of  such  buildings, 
and  the  goods  therein. —  Thirds  That  no  loss  or  damage  by 
fire  occasioned  by  invasion,  foreign  enemies,  civU  commotion, 
or  any  military  or  usurped  power,  will  be  assured  or  made 
good,  or  considered  as  insured,  by  this  company. — Fourth^ 
Persons  insuring  property  at  this  ofiice  must  give  notice  of 
any  other  insurance  made  by  or  on  their  behalf  in  the  same 
property ;  whether  such  other  insurance  shall  be  made  pre- 
▼ioas  or  subsequent  to  that  which  is  made  at  this  office;  and 
such  other  insurance  is  to  be  indorsed  on  the  poUcies,  sub- 
scribed on  behalf  of  this  company,  and  entered  at  their  office, 
otherwise  this  company  will  not  hold  themselves  liable  to  pay 
m  case  of  loss,  and  after  such  indorsement  is  made  this  com- 
pany will  pay  their  rateable  proportions  of  any  loss  or  damage 
by  fire  subsequently  sustained.-^i^i[/l^A,  Leaseholders,  trus- 
tees, mortgagees,  persons  entitled  to  houses  and  buildings 
in  reversion,  may  insure  their  respective  interests  in  such 
buildings,  provided  the  nature  of  the  tenure  or  interest 
therein  be  duly  specified,  and  this  office  will  fully  reinstate  all 
damages  to  buildings  insured,  or  pay  the  amount,  not  ex- 
ceeding the  sum  named. — Sixth,  Upon  the  death  of  any  per- 
son insured  at  this  office,  the  policy  interest  therein  may  be 
continued  to  their  executors  or  administrators  respectively, 
or  be  transferred  to  the  person  who  shall,  upon  such  death, 
be  entitled  to  the  property  insured,  provided  Such  heirs,  exe- 
cutor, or  administrator,  or  other  person  so  entitled,  do  pro- 
cure his  or  her  interest  therein  to  be  indorsed  on  the  policy 

VOL.  III.  L 
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ON  poi  in Es      at  the  office  of  this  company  ;  that  persons  chanring  their 

awelling-houscs,    shops,   or  warehouses,   may  preserve   the 
benefit  of  their  poUcies,  if  the  nature  and  circumstance  of 
the  risk  insured  be  not  altered ;  but  in  all  such  cases  the 
policy  is  not  to  be  considered  as  remaining  in  force  until  the 
nature  of  the  removal  or  alteration  be  given  at  the  office  of 
this  company,  and  the  same  to  be  made  by  the  company 
upon  the  policy. — Seventh^  AH  persons  named  by  this  com* 
pany  who  shall  sustain  any  loss  or  damage  by  fire,  are  forth* 
with  to  give  notice  thereof  to  the  company  at  their  principal 
office  in  London,  and  as  soon  as  possible  afterwards  are  to 
deliver  in  as  particular  an  account  of  their  loss  or  damage, 
as  the  nature  of  the  case  will  admit  of,  and  shall  make  proof 
of  the  same  by  their  oath  or  affirmation,  and  produce  mich 
other  evidence  as  the  directors  of  this  company  may  reason- 
ably require,  and  until  such  affidavit  and  affirmation,  and  ac- 
count are  produced,  the  amount  of  such  loss,  or  any  pari 
thereof,  shall  not  be  payable  or  recoverable;  and  if  there 
appear  any  fraud  in  the  claim  made  to  such  loss,  false  swear- 
ing or  affirming  in  support  thereof,  the  claimant  shall  forfeit 
his  claim  to   payment  thereof  by  virtue   of  his  policy. — 
Eighth^  In  case  any  difference  or  dispute  shall  arise  between 
the  assured  and  the  company,  touching  the  amount  or  extent 
of  any  loss  or  damage,  such  difference  shall  be  submitted  to 
the  judgment  or  determination  of  arbitrators,  indifferently 
chosen,  whose  award  in  writing  shall  be  conclusive  and  bind^ 
ing  to  all  parties ;  and  when  any  loss  or  damage  shall  have 
been  duly  proved  and  ascertained,  the  insured  shall  imme- 
diately receive  satisfaction  to  the  full  amount  of  the  same, 
without  any  deduction  or  discount  whatsoever. — Ninth,  Sep- 
tennial insurers.     Persons  choosing  to  insure  for  seven  years 
will  be  charged  for  six  years  only ;  also  for  any  number  of 
years  less  than  seven  will  be  allowed  reasonable  discount 
both  upon  the  premium  and  the  duty. — Tenth,  Insurances 
may  be   made   for  any  period  less  than  twelve  months.-— 
Eleventh,  No  receipts  are  to  be  taken  for  any  preiiiium  of 
insurance  but  such  as  are  printed  and  issued  from  the  offioCf 
witnessed  by  one  of  the  clerks  or  agents  of  the  office.     AH 
expences  attending  the  removal  of  goods,  insured  in  this 
office,  out  of  any  house  or  premises  on  fire,  or  out  of  any 
house  or  premises  adjoining  or  contiguous  to  any  building  on 
fire,  will  be   cheerfully  repaid.]     Which   being  read   and 
heard,  the  said  defendants  say,  that  the  said,  &c.  [nan  est 
factum,  as  ante,  1001,]  and  of  this  they  put  themselves  upon 
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the  cottntry,  &c.     [Second  plea  to  first  count,  actio  non,'] —     on  poucibs 
Because  tbey  say,  that  the  said  plaintiff  did  not,  at  the  time  of  ^^^^  ^   ^^  ^^  J^ 
making  the  said  policy  of  insurance  in  that  count  mentioned,  pi.iintitf  did  not 
and  at  the  time  of  paying  the  said  sum  of,  &c.  in  that  count  f/7wn"1ii8iircd  at 
also  mentioned,  gave  notice  to  the  said  company  at  the  said  anoiher  office, 
oflSce  of  the  said  other  insurance  theretofore  made  at  the  condition. 
Imperial  Fire-ofiice,  as  in  the  said  second  count  is  men- 
tioned, according  to  the  form  and  effect  of  the  said  fourth 
condition  referred  to  by  and  indorsed  upon  the  said  deed- 
poll  or  policy  of  insurance;   and  this,  &c.  [verification,'] 
[Tkird  plea  to  first  county  actio  non.] — Because  they  say,  Third  plea,  that 
that  they  the  said  defendants  did  not  in  any  manner  waive,  ^a^j^e  the  notice. 
relinquish,  release,  or  discharge  the  said  plaintiff  from  in- 
dorsing the  said  insurance  in  the  said  British  Fire-office,  in 
the  said  deed-poll  or  policy  of  insurance,  in  the  said  first 
count  first  mentioned,  and  for  entering  the  same  at  the  said 
office,  in  that  count  first  mentioned,  in  manner  and  form  as 
the  said  plaintiff  hath  in  that  count  alleged ;  and  of  this  they 
the  said  defendants  put  themselves  upon  the  country,  &c. 
[Fourth  plea  to  first  count,  actio  nonJ] — Because  they  say,  Fonrth  plea,  that 
that  the  said  utensils  and  stock  in  trade,  in  the  said  first  ^'"1  w"fe  no^^duly 
count  mentioned,  were  not  duly  described  in  the  building  described, 
and  place  where  the  same  were  deposited,  but  the  same  were 
described  in  the  said  policy  otherwise  than  they  really  were, 
and  so  as  to  cause  the  said  insurance  to  be  effected  at  a 
lower  premium  than  ought  to  have  been,  contrary  to  the 
form  and  effect  of  the  said  condition  referred  to  by,  and  in- 
dorsed on  the  said  deed-poll  or  policy  of  insurance;  and  this 
the  said,  Sec.  is  ready  to  verify,  wherefore,  &c.     [Fifth  plea  Fifth  plea,  thaC 
to  first  count,  actio  non."] — Because  they  say,  that  the  said  Jot  burnL* 
utensils  and  stock  in  trade,  in  the  said  first  count  mentioned, 
and  therein  supposed  to  have  been  burnt,  consumed,  lost, 
and  destroyed  by  fire,  were  not,  nor  was  any  part  thereof 
burnt,  consumed,  lost  or  destroyed  by  fire,  in  manner  and 
form  as  the  said,  &c.  hath  in  that  coimt  alleged ;  and  of 
this,  &c.    [SLrth  plea  to  first  count,  actio  nonJ] — Because  Sixth  plea,  that 
they  say,  that  the  said,  &c.  did  not  give  notice  of  the  loss  g^t"  dl'^noCc 
she  had  sustained  to  the  company  at  their  said  principal  of,  or  duly  prove 
office  in  London,  and  that  the  said,  &c«  did  not,  as  soon  as 
possible  afterwards,  deliver  at  the  said  office  as  particulai' 
an  account  of  her  said  loss  or  damage  as  the  nature  of  the 
case  would  admit  of,  in  manner  and  form  as  the  said  plaintiff 
hath  above  in  that  count  alleged ;  nevertheless,  for  plea  in 
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GENERAL. 


on  the  land  beturc 
suii-sctS 


And  the  said  defendant  by  £.  F.  his  attorney,  comes  and 
Plea'to  oivrnant  ^^'^^"^^  the  wrong  and  injury,  when,  &c.  and  saith  that  the 
for  rent,  a  tender  said  plaintiff  ought  not  to  have  or  maintain  bis  aforesaid 

action  thereof  against  him,  to  recover  any  more  or  greater 
damages  than  the  said  sum  of  [£5]  because  he  saith  that  he 
the  said  defendant  was  present  at  the  said  demised  dwelling- 
house  and  premises,  on  the  said day  of A.  D. 

being  the  day  on  which  the  said  sum  of  [£5]  became 

due  and  payal)le,  as  aforesaid,  for  a  reasonable  and  long 
space  of  time,  to  wit,  for  the  space  of  three  hours  next  be- 
fore the  setting  of  the  sun  in  the  same  day,  being  a  con- 
venient and  sufficient  time  before  the  setting  of  the  sun  on 
that  day  for  the  counting  of  the  money  with  which  the  said 
defendant  wished  and  intended  to  pay  the  rent  aforesaid ; 
and  also  at  and  for  a  reasonable  and  long  time  after  the 
setting  of  the  sun  in  the  same  day,  and  during  all  the  time 
aforesaid,  was  there  ready  to  pay,  and  offered  to  pay  the  said 
[£o]  to  the  said  plaintiff,  but  that  neither  he  the  said  plain- 
tiff* nor  any  other  person  on  his  behalf,  during  the  said  time, 
or  any  part  thereof,  was  there  ready  to  receive  the  same  ;  and 
the  said  defendant  further  saith,  that  he  the  said  defendant 
hath  always  since  that  day,  at,  &c*  {venue)  aforesaid,  been 
and  still  is  ready  to  pay  the  same  to  the  said  plaintiff,  and 
the  said  defendant  now  brings  the  said  sum  of  [£5]  here  into 
court  ready  to  be  paid  to  the  said  plaintiff  if  he  will  accept 
the  same.  And  this  he  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  said  action  thereof  against  him,  to  re- 
cover any  more  or  greater  damages  than  the  said  sum  of 
[£S]  in  this  behalf,  &c. 

Plea  that  lesAor       [Actio  non,  OS  ante,  906,] — Because  he  saith,  that  the  said 
was   seised    tor  g^  p  deceased,  at  the  time  of  the  making  of  the  said  inden- 

life,  and  not  lu  ^ 

<ec»».  . 


^'See  the  form.  Plead.  A. 
341.— 2  Rich.  C.  P.  42.  And 
as  to  the  law,  see  4 Taunt.  549. 
Bac.  Abr.  Tender,  H.  I.  The 
tender  of  rent  must  be  on  the 
land  unless  otherwise  stipu- 
lated,! Bac.  Ab.  670.  Condi- 
tion, P.  4.-:— See  observations, 
ante,  992,  as  to  pleading  rien 
en  arrei^e  and  accord  aud  satis- 
faction, see  ante,  vol.  u  {nde^^, 


*>  See  2  Wils.  143 ;  in  whicb, 
to  covenant  by  an  heir,  a  similar 
plea  was  held  saflicient  on  de- 
murrer, and  see  the  forni.ST.R. 
488.— 1  New  Rep.  160.  A 
lessee  or  assignee  cannot  plead 
nil  hahuit  or  a  general  traverse 
of  tlie  lessor's  estate,  or  that  be 
had  only  an  equitable  interest, 
but  he  may  shew  that  the  lessor 
was  entitled  toacft^W^eniestate, 
?0C  2  Slra,  917.— 8  T.  |i»  487. 
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turei  was  seiaed  only  in  his  demesne^  as  of  freehold,  for  the 
term  of  his  natural  Ufe,  of  and  in  the  said  demised  premises, 
with  the  appurtenances,  and  continued  so  seised  thereof,  until 
and  at  the  time  of  his  death,  and  that  after  the  making  of  the 
said  mdenture,  and  before  the  expiration  of  the  said  term, 
to  wit,  on,  &c.  at,  &c*  {venue)  aforesaid,  the  said  £.  F.  died; 
whereupon  the  s^d  indenture,  and  the  term  thereby  created 
wholly  ceased  and  determined  ;  without  this,  that  at  the  time 
pf  the  making  of  the  said  indenture,  the  reversion  of  and 
in  the  said  demised  premises,  with  the  appurtenances,  be- 
longed to  the  said  E.  F.  and  his  heirs,  in  manner  and  form 
as  the  said  plaintiff  hath  above  in  his  said  declaration  in 
that  hehalf  alleged.  And  this,  &c. — [Conclunle  with  a  vert- 
fieaikms  as  ante,  907,  sixth  form.'\ 


OV    LBAfiKS   IN 
.     4«feNKRAL. 


[Actio  noft,  as  ante,  906,  first  formJ] — Because  he  saithy  Pi(^a  i>y  a^inrnee, 
diat  all  the  estate,  right,  title,  interest,  and  term  of  years  |,'^i*g„7,icui"io 
then  to  come  and  unexpired,  property,  daim,  and  demand  i^^'"  '• 
whatsoever  of  the  said  £.  F.  of  and  in  the  said  premises,  ^ 
with  the  appurtenances,  by  assignment  thereof  duly  made,  did 
not  come  to  and  vest  in  the  said  defendant  in  manner  and 
form  as  the  said  plaintiff  hath  in  his  said  declaration  in  that 
behalf  alleged.    And  of  this  he  the  said  defendant  puts 
himself  upon  the  country,  &c. 


[Aeiio  nan,  €u  ante,  906,  first  formal — Because  he  saith,  Promises  not 
that  [here  deny  the  breach,  in  the  words  assigned  in  the  ^  '^^^^^  * 


ont 


1  New  Rep.  160.— 2  Sauod. 
207  b.  418,  note  1. — Chit.  jun. 
OQ  Contracts. — Ante ,  vol.  i. 
lDdei,*'Xea«e,"a8towhat  plea 
of  this  nature  defendant  may 
plead,   see   4  Moore,   303. — 

2  Bing.  54,10,  and  cases  there 
collected. 

*  The  words  of  the  traverse 
of  the  assignment  are  to  be  in 
the  negative  of  that  part  of  the 
declaration.  As  to  when  this 
pka  cannot  be  pleaded  to  an 
action  of  oovenantt  4  Taunt. 
642.  If  the  defendant  be  as* 
si|;Dee  of  pari  only,  he  should 
plead  in  abatement,  G  D.  6c  C. 
479,  or  plead  io  bar  only  as  to 
one  undivided  share,  per  Lit- 


tledale,  J.  6  B.  6^  C.  4B4.  See 
a  plea  by  a  lessee  of  a  surren- 
der, 5  Taunt.  27.  In  an  action 
by  a  reversioner  against  assig- 
nees of  a  bankrupt  for  several 
breaches  of  covenant  in  a  lease, 
the  Court  of  Common  Pleas 
refused  to  allow  the  defendants 
to  plead  non  est  factum,  and 
also  that  the  premises  did  not 
come  to  them  by  assignment, 
2  M.  <fe  P.  19. 

^  See  form,  Plead.  A.  310. 
Morg.  4B9.  The  plea  to  the 
breach  of  covenant  for  not  re^ 
pairing  should  be  conformable 
to  the  breach,  and  may  l)o 
i;ithur  that  Uie  defendant  di^il 
repair,  &c.  in  the  words  of  the 
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ON  LBASB9      declarotion,  which  may  perhaps  be  thus:^  the  Baid  mes- 
iM  GviiBRAL.    gy^gg  j^uj  tenement,  farm-house,  and  out-houses,  thereunto 

belonging,  were  not,  nor  are,  nor  was,  nor  is  any  part  thereof 
ruinous,  prostrate,  fallen  down,  or  out  of  repair,  in  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  him  the  said  defendant,  and  of  this  he  the  said  de- 
fendant puts  himself  upon  the  country,  &c. 

Plea  under  6  6. 4.  [Actio  noHj  as  011^^,906.] — Because  he  saith,  that,  &c. 
c.  16.  8. 75.  to  a^  [here  set  out  the  defendants  being  a  trader,  the  petitiamfig 
tenant,  for  rent,  creditors  debt,  the  act  of  bankruptcy,  the  commission 
signmof  de^n-  i^^^^^,  and  t/ie  defendants  being  found  a  bankrupt,  as 
dant  (bankrupt)  ante,  913,  and  leave  out,  at  the  commencement  of  the  aver* 
lease  ••  ment,  as  to  notice  in  the  Gazette^  and  the  said  defendant 

further  saith,  that  afterwards,  and  before  the  exhibiting  of 
the  bill  of  the  said  plaintiff,  to  wit,  on,  &c.  the  said  defend- 
ant remaining  and  continuing  a  bankrupt,  the  said  A.  B.  and 
C,  three  of  the  commissioners  named  in  the  said  commis- 
sion, by  certain  indentures  then  and  there  made  between 
the  said  A.  B.  and  C.  of  the  one  part,  and  C.  D.  and  E.  F* 
of  the  other  part,  then  and  there  being  creditors  of  the  said 
defendant,  and  sealed  with  the  seals  of  the  said  A.  B.  and  C. 
bargained,  sold,  assigned,  and  transferred,  unto  the  said 
C.  D.  and  F.  E.  [set  out  the  words  of  the  assignment"]  upon 
trust,  nevertheless,  to  and  for  the  use  and  benefit  of  the  said 
C.  D.  and  E.  F.  and  all  other  creditors  of  the  said  defendant 
who  then  had  demanded,  or  who  afterwards  should  in  due 
time  come  in  and  demand  £ —  and  relief,  by  virtue  of  the 
said  commission,  and  should  contribute  towards  the  expence 
of  the  same,  according  to  the  limitation  of  the  aforesaid 
statute;  and  the  said  defendant  further  saith,  that  after- 
wards, &c.  [here  state  the  notice  in  the  Gazette,  defendant's 
surrender  and  examination,  defendant's  conformity,  as  ante, 
915,]  and  the  said  defendant  further  saith,  that  before  any 
part  of  the  said  rent  in  the  said  declaration  mentioned,  be- 
came due  and  in  arrear,  and  also  befoi'e  the  committing  of 
the  said  supposed  breaches  of  covenant  in  the  said  declara- 

coveDant,  or  that  the  premises  not  dilapidated,  negativing  the 

were  not  out  of  repair, as  above,  breach,' as  assigned  in  the  de- 

in  the  negative  of  the  breach,  da  ration, 
usually  assigned  in  the  decia-         ^  As  to  this  defence,  see  the 

ration.     It  seems  preferable  to  slatuto    and    cases    collected^ 

plead  that  defendant  did  repair,  Archbold's  Bank.  Laws,  i23»  * 
and   that  the   premises  wer« 
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tion  assigned,  to  wit,  on,  &c.  at,  &c.  {venue)  the  said  C.  D. 
and  E.F.  so  being  assignees  of  the  estate  and  effects  of  the 
said  defendant,  as  such  bankrupt  as  aforesaid,  accepted  the 
said  lease  so  granted  by  the  said  plaintiff*  to  the  said  de« 
fendant,  and  the  benefit  therefrom,  as  part  of  the  said  bank- 
rupt's estate  and  effects,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided ;  and  the  said  defen- 
dant then  and  there,  and  before  the  committing  of  either 
of  the  said  breaches  of  covenant  in  the  said  declaration 
mentioned,  became  and  was  wholly  discharged  from  liability 
to  be  in  any  manner  sued  in  respect  or  by  reason  of  any  sub- 
sequent non-observance  or  non-performance  of  the  condition, 
covenants,  or  agreements,  in  the  said  lease  contained.  And 
this,  &c. — [Caneluek  with  a  verification,  as  anteJ] 


OH   LBASBfl 
Ih   GBNBRAL. 


C.D.J 

J.  > 


See  the  pleas  to  debt  on  leases,  &c.  ante,  992  to  994,  othbr  plbai 
fokich  may  readily  be  adapted  to  the  action  of  covenant,  and 
see  the  great  variety  of  pleas  in  covenant  on  different  deeds, 
indexed  in  5  Wentw.  Index,  cxxvii  to  cxliv.  and  Com.  Dig. 
Pleader,  vol.  ii.  4fto  18.  Pleas  in  covenant  so  much  depend 
an  tlie  particular  facts  of  each  case,  that  it  would  not  be 
practicable,  in  a  concise  collection  of  Precedents  of  this 
nature,  to  give  forms  in  every  c€ue. 

[  1021  ] 

TBNOBK. 

ats.  V  And  the  said  defendant  by  E.  F.  his  attorney.  Tender  ai  to 
A.  B. )  comes  and  defends  the  wrong  and  injury,  when,  &c.  ^^^^  ^' 
and  as  to  the  said  supposed  breach  of  covenant  first  above 
assigned,  so  far  as  the  same  relates  to  £8,  {the  sum  ten^ 
dered,)  parcel  of  the  said  sum  of  £50,  in  the  said  declaration 
mentioned,  saith,  that  the  said  A.  B.  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  to  recover 
any  more  or  greater  damages  than  the  said  sum  of  £8,  on 
occasion  of  the  said  supposed  breach  of  covenant  in  this 
behalf,  because  he  saith,  that  after  the  time  when  the  said 
sum  of  £8,  parcel,  &c.  became  due  and  payable  from  the  said 
defendant,  and  before  the  exhibiting  of  the  bill  of  the  said 
plaintiff*  against  the  said  defendant  in  this  behalf,  [or,  if  in 
C.P.  or,  by  original,  ''before  the  commencement  of  this  suit,*^ 


*  A  tender  may  be  pleaded 
in  covenant  for  the  payment  of 
money  ,7Taunt.  486. — 1  Moore, 
200,  S.C.— 5  Mod.  I8.--1  Lord 


Raym.  566.— 12  Mod.  376.— 
Ante,  vol.  i.  Index, "  Tender;'* 
but  see  Gilb.  C.  P.  63.— Gilb. 
Debt,  434, 443,  sembie  contra. 
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TKRDBB.        to  wit,  on  the day  of A.  D. at,  &c.  (ranrr) 

aforesaid,  be  the  said  defendant  was  ready  and  willing,  and 
then  and  there  tendered  and  offered  to  pay  to  the  said  plain- 
tifi*  the  said  sum  of  £8,  parcel,  &c.  to  receive  which  of  the 
said  defendant  he  the  said  plaintiff*  then  and  there  wholly 
refused ;  and  the  said  defendant  further  saith,  that  be  the 
said  defendant  hath  always,  from  the  time  when  the  siud  sum 
of  £8  became  due  and  payable,  hitherto,  at,  &c.  {veuve) 
aforesaid,  been  ready  to  pay,  and  still  is  there  ready  to  pay- 
to  the  said  plaintiff*  the  said  sum  of  £8,  parcel,  &c.  and  he 
now  brings  the  same  here  into  court,  ready  to  be  paid  to  the 
said  plaintiff*,  if  he  will  accept  the  same.  And  this  he  the 
said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  .the  said  plaintiff*  ought  to  have  or  maintain  his  afore^ 
said  action  thereof  against  him  to  recover  any  more  or  greater 
damages  than  the  said  sum  of  £8,  on  occasion  of  the  said 
supposed  breach  of  covenant  first  above  assigned  in  this 
behalf,  &c. — [Set-off,  as  to  the  residue  of  the  money  breach , 
as  next  form,'] 

SET-OFF.  And  the  said  defendant,  as  to  the  said  supposed  breach  of 

covenant  first  above  assigned,  [this  must  be  according  to  the 

fact,  a  set-off  can  only  be  pleaded  to  a  breach  of  covenaHl 

to  pay  money,]  says,  [actio  nan,  as  ante,  906,  first  form.] — 

Because  he  saith,  that  the  said  plaintiff*,  before  and  at  the 

[  1022  ]  time  of  the  commencement  of  this  suit,  was  and  still  is  in- 
debted to  the  said  defendant  in  a  large  sum  of  money,  to 
wit,  the  sum  of  £ —  for,  &c.  [here  state  the  subject-matter  of 
the  set-off,  as  in  the  forms,  ante,  934  to  939],  to  wit,  at,  &c. 
(penue)  aforesaid,  which  said  sum  of  money  so  due  and  owing 
firom  the  said  plaintiff*  to  the  said  defendant  exceeds  the 
damages  sustained  by  the  said  plaintiff*  on  occasion  of  the 
said  supposed  breach  of  covenant  first  above  assigned  as  to 
the  said  sum  of  £-^  and  out  of  which  said  sum  of  money  so 
due  and  owing  from  the  said  plaintiff*  to  the  said  defendant, 
as  aforesaid,  he  the  said  defendant  is  ready  and  willing,  and 
hereby  off*ers  to  set  off*  and  allow  to  the  said  plaintiff*  so 
much  as  will  be  suflScient  to  satisfy  the  damages  by  him  sus- 
tiuned  on  occasion  of  the  said  supposed  breach  of  covenant 
first  above  assigned,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  &c.  And  this,  &c. — [Con-- 
elude  with  a  verification,  as  ante,  907,  sixth  form.'j 


[  1023  ] 


IN  DETINUE. 


In  the  King's  Bench  (or,  "  C.  P."  or,  ''Exchequer.'') 

C.  D.  ^  Term,  —WiU.  4. 

at3.   t    And  the  said   defendant  by  E,  F.  his  attorney,  General  issae, 
A.  B. '  comes  and  defends  the  wrong  and  injury,  when,  &c.  "***  *" 

and  saith  that  he  doth  not  detain  the  said  [goods  and  chat- 
tels] in  tlie  said  declaration  specified,  or  any  or  either  of 
them,  or  any  part  thereof,  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained  against  him,  and 
of  this  he  the  said  defendant  puts  himself  upon  the  coun- 
try, &c^ 

[First  plea,  non  detinef] — And  for  a  further  plea  in  this  Plea,  tint  the  per. 
behalf,  the  said,  &c.  by  leave,  &c«  say,  that  the  said,  &c*  ^aintuar^dainity 
\aciio  nan.] — Because  they  say  that  the  said,  &Ct  (the  bank-  ^m  ^^a^^/^ 
rupt)  was  not  lawfully  possessed  of  the  said  indenture,  in  the  {ndentnret. 
said  declaration  mentioned,  or  either  of  them,  in  manner  and 
Ibrm  as  the  said  plaintiff  hath  above,  in  his  said  declaration 
in  that  behalf  alleged,  and  of  thb  they  the  said  defendants 
also  puts  themselves  upon  the  country,  &c.    And  for  a  fur*  piea,  that  the  in- 
ther  plea  in  this  behalf,  as  to  the  detaining  the  said  inden-  ecutedlu  troit^for 
ture  of  lease  in  the  said  declaration  first  mentioned,  the  said  a   third   person, 
defendants,  by  like  leave  of  the  court,  Sec*  [actio  nonJ] — Be-  *^  iJ^^^  to'diil 
cause  they  say,  that  the  said  last-mentioned  indenture,  here-  ^^  of  as  she 
tofore,  to  wit,  on  the  said,  &c.  aforesaid,  at,  &c.  (venue)  m§  she  pledged 
aforesaid,  was,  by  and  with  the  privity  and  consent  of  the  '*  ^^^  ***/*°bi" 
said,  &c*  made  and  executed  to  him  the  said,  &c.  in  trust  consideration, 
for,  and  to  and  for  the  use  and  benefit  of  one,  &c.  since  de- 
ceased, in  her  life-time,  and  that  the  said,  &c«  did  accord- 
ingly, after  the  execution  of  such  indenttire,  to  wit,  on,  &c* 
aforesaid,  at,  &c«  ivenue)  aforesaid,  deliver  the  said  last- 
mentioned  indenture  to  the  sud,  &c«  to  be  by  her  had  and 
held,  and  used  and  disposed  of,  to  and  for  her  own  use  and 
benefit,  and  in  such  a  way  and  manner  as  she  should  think 
proper ;  and  the  said,  &c.  further  say,  that  the  said  last- 
mentioned  indenture  remaining  and  continuing  in  the  cus^ 

■  See  the  forms  of  diflerent  vol.  i.  Index,  "  Detinue"  and 
pleas  io  detinue,  7  Wentw.687,  Com.  Dig. Pleader,  2 X.  3,  &c. 
047  to  662;    and    see   ante. 
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IB  DBTiBi/B.     tody  and  possession  of  the  said,  &c.  for  the  purpose  afore- 
said, she  the  said,  &c«  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.  at,  &c.  {venue)  afore- 
said, deUvered  the  said  last-mentioned  indenture  to  and  de- 
posited and  lodged  *  the  same  with  them  the  said  defend- 
ants, to  be  by  them  kept  as  a  pledge  and  security,  for  and 
until  the  payment  of  all  such  sum  or  sums  of  money  as  were 
then  due,  or  might  thereafter  become  due,  to  them  the  said 
defendants,  for  the  goods  by  diem  furnished  and  supplied  to 
the  sAid  £.  N. ;  and  the  said  defendants  further  say,  that 
certain  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  £— *  remain  and  still  are 
wholly  due  and  unpaid  to  them  the  said  defendants,  for 
goods  by  them  furnished  and  supplied  to  the  said  E.  N.  to 
to  wit,  at  Westminster  aforesaid,  &c.  and  a  great  pari  of 
which  said  goods  were  so  furmsJied  and  supplied  by  them 
the  said,  ^r.  after  the  delivery  of  the  said  last-mentioned 
indenture  to  them  as  aforesaid,  and  upon  the  faith   and 
security  thereof;  wherefore  the  said,  &c.  detain   the   said 
last-mentioned  indenture,  as  they  lawfully  may  for  the  cause 
Plea,  that  tlie     aforesaid,  and  this  they  the  said,  &c.  are  ready,  &c.     And 
the  indriitifre  to    ^^^  ^  further  plea  in  this  behalf,  as  to  detaining  the  said  in- 
""i^*ipH*^'fr°r    denture  of  lease  in  the  said  declaration  first  mentioned,  the 
witli  cUffendantB.    said,  &c.  by  like  leave,  &c.  according,  &c.  says  {actio  non.] 

Because  they  say,  that  after  the  making  of  the  said  last- 
mentioned  indenture,  to  wit,  on  the,  &c.  aforesaid,  at,  &c. 
(venue)  aforesaid,  the  said,  &c.  for  a  certain  good  and  va- 
luable consideration  in  due  form  of  law  delivered,  assigned, 
transferred,  and  set  over  the  said  last-mentioned  inden- 
ture, and  all  his  the  said,  &c.  right  and  interest  therein 
to  the  said  E.  N.  and  then  and  there  delivered  the  said 
last-mentioned  indenture  to  the  said  E.  N. ;  and  the  said 
defendants  ftirther  say,  that  the  said  E.  N.  in  her  life-time 
afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.  aforesaid,  &c.  at,  &c.  {venue)  aforesaid,  de- 
livered the  said  last-mentioned  indenture  to,  and  deposited 
and  lodged  the  same  with  them  the  said  defendants,  to  be  by 
them  kept  as  a  pledge  and  security  for  and  until  the  i>ay- 
ment  of  all  such  sum  and  sums  of  money  as  were  then  due, 
or  might  thereafter  become  due,  to  them  the  said,  &c.  for 
goods  by  them  furnished  and  supplied  to  the  said  E.  N.  and 
Plea,  that  the  this,  &c.  And  the  said  defendants  further  say,  &c.  [same 
the  indentare  to    f^  l^l  P^^  lo  the  end,  leaving  out  the  lines  in  italics],  an  J 

a  third  penoo  to  fQj.  ^  further  plea  as  to  the  detaining  of  the  said  indenture 
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in  the  said  declaration  first  mentiiined,  the  said  defendants,     im  dbtinob. 
by  likeleave,  &c.  say  lactio  nofil— Because  they  say,    that  J«  dhponttd  of  by 
alter  the  making  of  the  said  last-mentioned  indenture,  to  wit,  think  fit,  wd  Uiat 
on,  &€•  at,  &c.  (venue)  aforesaid,  the  said  plaintiff,  for  a  cer-  ^th'^de^fSdi^ 
tain  good  and  valuable  consideration,  delivered  the  said  last- 
mentioned  indenture  to  the  said  £•  N«  to  be  by  her  had  and 
held,  and  used  and  disposed  of,  to  and  for  her  own  use  and     , 
benefit,  and  in  such  way  and  manner  as  she  should  think 
proper ;  and  the  said  defendants  further  say,,  that  the  said 
last-mentioned  indenture  remaining  and  continuing  in  the 
custody  and  possession  of  the  said  E«N*  for  the  purpose  last 
aforesaid,  the  said  £.  N.  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.  at,  &c.  (vemie)  afore- 
said, delivered  the  last-mentioned  indenture  to,  and  deposited 
and  lodged  [same  as  ifte  plea,  auie^  1024^  from  tie  asterisk 9 
to  the  enc/.] 

[Same  plea  like  the  former  ^  except  putting  the  name  G.  N.  Wei,  stattng  te- 
instead  of  E.  ^.]— And  for  a  further  plea,  &c.  as  to  the  de-  of  Uie  lease,  and 
taining  the  said  indenture  of  lease,  in  the  said  declaration  first  *  J?^*i^^  ^""^ 

.®  '  or-     whereby  one  of 

mentioned  by  the  said  defendants,  by  like  leave,  &c.  [actto  defeDdants  was 

noit]— Because  they  say,  that  the  said  last-mentioned  inden-  JJ^'^Jd'he  taThls 

ture,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  own  right,  and 

was,  by  and  with  the  privity  and  consent  of  the  said  plain-  ^^^  as^his^er- 

tiff,  made  and  executed  to  him  the  said  plaintiff,  in  trust  for,  J*"^  justifies  de- 

1  *  n       I  11         rt        /.  Tn  1.T   .      t_       i«i»      tentioo  ot  the 

and  to  and  for  the  use  and  benefit  of  one  £•>«.  m  her  ute-  lease, 
time,  and  that  the  said  plaintiff  did  accordingly,  after  the 
execution  of  such  indenture,  to  wit,  on,  &c.  aforesiud,  at,  &c. 
{venue)  aforesaid,  deliver  the  said  last-mentioned  indenture 
to  the  said  £•  N.  to  be  by  her  had  and  held,  and  used  and 
disposed  of,  in  such  way  and  manner  as  she  should  think 
proper ;  and  the  said  defendants  further  say,  that  the  said 
last-mentioned  indenture  remaining  and  condnuing  in  the 
custody  and  possession  of  the  said  E.  N.  for  the  purpose 
last  aforesaid,  she  the  said  E.  N*  afterwards,  to  wit,  on,  &c. 
aforesaid,  at,  &c.  {venue)  aforesaid,  delivered  the  said  last- 
mentioned  indenture  to  the  said  G.  N.  to  be  by  him  had  and 
held,  and  used  and  disposed  of,  to  and  for  his  own  use  and 
benefit,  and  in  such  way  and  manner  as  he  should  think 
proper;  and  the  said  defendants  fiirther  say,  that  the  said 
last-mentioned  indenture  remaining  and  continuing  in  the 
custody  and  possession  of  the  said  G.  N.  for  the  purpose  last 
aforesaid,  and  the  said  G.  N.  being  indebted  as  is  herein- 
after mentioned,  he  the  said  G.N.  afterwards,  and  before 


1026  PLEAS  IN   BAR. 

IN  oBTiNui.     the  commencement  of  this  suit,  to  wit,  on  the.  See.  at,  &c. 

aforesaid,  for  a  certain  good  and  valuable  consideration  in 
due  form  of  law  assigned,  transferred,  and  set  over  (amongst 
other  things)  the  said  last-mentioned  indenture,  and  all  his 
the  said  6.  N/s  right  and  interest  therein,  to  one  J.  6.  and 
the  said,  &c.  in  trust  (amongst  other  purposes)  to  sell  and 
.     dispose  of  the  said  last-mentioned  indenture,  and  to  pay  and 
apply  the  produce  thereof  unto  and  amongst  certain  other 
creditors  of  the  said  O.  N.  whose  names  and  seals  were  and 
are  respectively  subscribed  and  set  to  a  certain  indenture^ 
bearing  date  the  day  and  year  last  aforesaid^  and  made  be- 
tween  the  said  G,  N.  of  the  first  party  the  said,  %c.  and  the 
said,  ^c.  as  creditors  of  th^  said  E*  N.  deceased,  the  late 
^ifc  of  the  said  G.  N.  or  of  the  said  G.  N.  in  respect  of 
debts  contracted  by  his  said  late  wife,  as  mentioned  in  the 
said  last-mentioned  indenture  of  the  second  part,  and  the 
several  other  persons  whose  names  and  seals  were  thereto 
subscribed  and  set,  also  creditors  of  the  said  E,  N*  or  G.  N. 
of  the  third  part,  in  satisfaction  and  discharge  of  their  said 
several  debts,  and  then  and  there  delivered  the  said  inden- 
ture, in  the  introductory  part  of  this  plea  mentioned,  to  the 
said  J.  J.  and  the  said  W.  as  such  trustees  as  aforesaid;  and 
that  the  said  J.  J.  and  W.  then  and  there  had  and  received 
the  said  last-mentioned  indenture  accordingly,  and  then  and 
there  accepted  and  took  upon  them  the  execution  of  the 
trusts  upon  which  the  same  was  so  assigned  as  aforesaid ; 
and  the  said  defendants  further  say,  that  the  said  last- 
mentioned  indenture  hath  not  been  as  yet  sold  or  disposed 
of  by  them,  the  said  J.  J.  and  W.  or  either  of  them,  for  the 
payment  whereof  the  same  was  assigned  as  aforesaid,  nor  have 
the  said  defendants  been  as  yet  paid  or  satisfied,  but  the 
same  are  still  wholly  due  and  owing  (to  wit),  at  Westminster 
aforesaid,  in  the  county  aforesaid ;  wherefore  the  said  W.  as 
one  of  such  trustees  as  aforesaid,  in  his  own  right,  and  the 
said  J ^  M.  as  ins  servant,  and  by  his  cofnmand  detains  the 
said  last-mentioned  indenture  as  they  lawfully  may  for  the 
cause  aforesaid ;  and  this,  &c« 

Plea,  by  one  of  [Plea  by  W»  only,  same  as  the  former,  leaving  out  the 
Sf**i1!?!li**I  .*****  words  in  italics.^ — And  for  a  further  plea  in  this  behalf,  as 

the  lessee  assign-  -*  ^  ' 

ed  the  indentnre  to  the  detaining  the  said  indenture  of  lease  in  the  said  de- 
mht^i^r^hl  claration  first  mentioned,  the  said  W.  and  J.  M.  by  Tike,  &c. 
same  to  defeud-  gay,  [actio  itoii.] — Because  they  say,  that  after  the  making  of 

the  said  last-nientioned  indenture,  to  wit,  on  the  said,  &c. 
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^tferesaid,  at,  &c.  (venue)  aforesaid,  the  teid  plaintiff,  for  a     i*  Dmiifja. 

certain  good  and  valuable  consideration,  delivered  the  said 

last-mentioned  indenture  to  the  said  6.  N.  to  be  by  him  held 

and  used,  and  disposed  of  to  and  for  his  own  use  and  benefit, 

in  such  way  and  manner  as  he  should  think  proper;  and  the 

said  W.  and  J.  M.  further  say,  that  the  said  last-mentioned 

indenture,  remaining  and  continuing  in  the  custody  and  pos^ 

session  of  the  said  O.  N.  for  the  purpose  last  aforesaid,  he 

tbe  said  6.  N.  afterwards,  and  before  the  commencement  of 

this  suit,  to  wit,  on  the  said,  &c.  at,  &c.  (cenue)  aforesaid,  for 

a  certain  good  and  valuable  consideration,  in  due  foitn  of 

hw  assigned,  transferred,  and  set  over  (amongst  other  things) 

the  said  last-mentioned  indenture,  and  all  his  the  said  G.  N/a 

right  and  interest  therein,  to  one  J.  J.  and  the  said  W.  and 

then  and  there  delivered  the  said  last-mentioned  indenture 

to  the  said  J.  J.  and  W. ;  wherefore  the  said  W«  in  his  own 

right,  and  the  said  J.  N.  as  his  servant  and  by  his  command, 

detain  the  said  last-mentioned  indenture,  as  they  lawfully 

may  for  the  cause  last  aforesaid ;  and  this,  &c. — [Ninth  plea 

hy  W.  only^  in  other  respecti  same  as  the  former.] 

[First  plea,  non  detinet ;  second  plea,  actio  nan.] — Be-  Jy«*  to  «>  wttloa 
cause  he  says,  that  heretofore,  and  before  the  said  E.  F.  be-  lignees,  that 
came  bankrupt,  to  wit,  on,  &c.  at,  &c.  {venue) a,  certam  large  ^on^menUoned*' 
sum  of  money,  to  wit,  the  sum  of  £ — •'  of  lawful,  &c*  was  then  were  deposited 
and  there  due  and  owmg  from  the  said  E.  F.  to  the  said  dJfeIl£l?r*' 
defendant  and  the  said  sum  of  money  being  so  due  and  handa,astec«rity 
owing,  it  was  then  and  there  agreed,  by  and  between  the 
said  E.F.  and  the  said   defendant,  that  in  Consideration 
thereof,  and  of  the  forbearance  of  the  said  sum  of  money  as 
hereinafter  mentioned,  the  said  E.  F.  would  deposit  with  the 
said  defendant  the  said  deeds  and  securities  in  the  said  first 
count  mentioned,  as  a  security  for  the  re-payment  of  the  said 
sum  of  £ —  by  tlie  said  E.F.  to  the  said  defendant,  and  that 
the  said  defendant  should  hold  and  detain  the  said  deeds 
and  securities  till  the  said  sum  of  £ —  should  be  so  repaid ; 
and  the  said  defendant  further  saith,  that  afterwards,  to  wit^ 
on,  &c.  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said 
E.  F.  in  pursuance  of  such  agreement,  did  deposit  with  th^ 
said  defendant  the  said  deeds  and  securities  for  the  purpose 
aforesaid  ;  and  the  said  defendant  further  saith,  that  the  said 
sum  of  £ —  hath  not,  at  any  time,  been  riepaid  to  the  said  de^ 

^  -     -  -  —  -■-...■ 

'  A  lien  mast  be  pleaded,  ante,  vol.i.  Index,  ^^DeiinueJ^" Lien.'** 
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IS  DBTiNUK.  fendant,  but  the  same  hath  from  thenceforth  hitherto  been  for- 
borne by  the  said  defendant,  and  the  same  is  still  wholly  due, 
in  arrear,  and  unpaid  to  him  the  said  defendant,  to  wit,  at,  &c. 
{venue)  aforesaid,  for  which  reason  he  the  said  defendant  hath 
from  thence  hitherto  detained,  and  still  detains,  the  said  deeds 
and  securities,  as  he  lawfully  may  for  the  cause  aforesaid, 
and  this  he  the  said  defendant  is  ready  to  yerify ;  wherefore 
he  prays  judgment  if  the  said  plaintiff,  assignee  as  aforesaid, 
•  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 

him,  &c. — [And  as  to  the  said  several  other  counts  of  the 
said  declaration  (debt  on  simple  contract),  the  said  defendant 
saith  {non  clebei),  &c.} 

Pica  to  drtinne        [Actio  nan.] — Because  they  say,  that  the  said  E.  F.  and 

rignees  "iiaYtlie     ^'  ^'  ^*^  "°^  become  bankrupts,  according  to  the  force, 
party  did  not  be-    form,  and  effect  of  the  several  statutes  concerning  bankrupts, 

come  bankrupt.      .  -,/•  %_     .\  -  ^  :%     \       .'       '  i 

m  manner  and  iorm  as  by  the  said  declaration  is  supposed, 

and  of  this  they  the  said  defendants  put  themselves  upon  the 

Plea,  that  bank-  country,  &c.  [Second  plea^  non  detinet ;  actio  nouJ] — Be- 

J!ll!l!^8^d'of,"&r.  ^*"^^  *^y  ^^y*  ^^^^  ^^^  ^^^  ^-  ^-  ^^^  ^-  ^-  ^^^^^  ^^^y 

a»  of  their  own,  became  bankrupts,  were  not  lawfully  possessed  of  the  said 
^*  bills  of  sale  in  the  said  first  count  of  the  said  declaration 

mentioned,  or  either  of  them,  as  of  their  own  proper  bills 

or  bill  of  sale,  in  manner  and  form  as  the  said  plaintiffs  have 

Plea,  that,  &c.    above  complained  against  them ;  and  of  this,   &c.  [Actio 

difendMU  IS^*''  now.]— Because  they  say,  that  the  said  E.  F.  and  G.  H.  did 

kills.  not,  after  he  became  bankrupt,  deliver  the  said  bills  of  sale 

in  the  said  first  count  of  the  said  declaration  mentioned,  or 
either  of  them,  to  them  the  said  defendants,  in  manner  and 
form  as  in  the  aforesaid  first  count  of  the  said  declaration  is 
Plea»  that  the  alleged ;  and  of  this,  &c*  And  for  a  further  plea  in  this  be- 
^"olerthe^'im  ^^^'  ^  ^  retaining  the  said  bills  of  sale  in  the  first  count  of 
terest  in  the  ship,  the  said  declaration  mentioned,  by  like  leave,  &c*  [Actio 
execution  of  the  ^^''•l — Because  they  say,  that  the  said,  &c*  before  they  be* 
deed  of  assign,  came  bankrupts,  to  vi  it,  on,  &c.  at,  &c.  {venue)  aforesaid, 
rupu  delivered'    ^^^^  lawfully  possessed  of  and  entitled  unto  one  moiety ^  ha/f 

m  collateral' se-    first  coutit  of  tlie  said  declaration  mentioned,  as  of  their  own 
^niy-  proper  goods  and  chattels,  and  being  so  possessed  and  en-- 

titled,  by  a  certain  indenture  then  and  there  made  between^ 
&c.  before  they  became  bankrupts,  of  the  one  part,  and  the 
said,  &c.  the  elder,  &c.  the  younger,  and,  &c.  of  the  otlier 
part,  (one  part  of  which  said  indenture,  sealed  with  the  seal 
of  the  said,  &c*  and,  &c«  the  younger,  and>  &c.  the  said  de- 
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fendants  now  bring  here  into  court,  bearing  date  tbe  same     in  detinue. 

day  and  year  last  aforesaid),  thetf  the  said^  %c.for  a  certain 

good  and  valuable  consideration  therein  mentioned^  in  due 

form  of  law  granted,  bargained,  sold,  assigned,  transferred, 

and  set  OTcr  unto  the  said,  &c.  the  elder,  &c.  the  younger, 

&c.  all  their  said  half-part  or  share,  right,  title,  and  interest 

of,  in,  and  to  the  said  ship  called  the to  hold  the  same 

to  them  the  said,  &c.  the  elder,  &c.  the  younger,  and,  &c. 
as  their  own  proper  goods  and  chattels,  and  to  their  own 
proper  use  for  ever,  as  by  the  said  indenture  more  fully  ap- 
pears ;  and  the  said,  &c.  upon  the  execution  of  the  said  ht- 
denturCy  and  before  they  became  bankrupts,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesidd, 
delivered  the  said  bills  of  sale,  in  the  said  first  count  of  the 
said  declaration  mentioned,  being  bills  of  sale  of  the  said 
ship  or  vessel  called  tlie  ■  unto  them  the  said  defendants, 
to  be  kept  by  them  as  the  evidence  of  their  title  to  the  said 
moiety  or  half  part  or  share  of  the  said  ship ;  wherefore 
the  said  defendants  detain  the  same  bills  of  sale  as  they 
lawfully  may  for  the  cause  aforesaid ;  and  this^  &Ct  ( peri- 
^cation.) 

And  for  further  plea  in  this  behalf,  as  to  the  detaining  Plea,  stating  timt 
of  the  said  biUs  of  sale  in  the  said  first  count  of  the  said  rnpts'  did  M^in 
declaration  mentioned,  by  like  leave,  &c.  [actio  nofi],  be-  ^^^  P'^b* 
cause  they  say,  that  the  said,  &c.  before  they  became,  &c, 
[Same  as  tlie  former  plea  to  the  end,  only  stating  the  deed 
of  assignment  to  have  been  made,  "  the  said,  &c.  before  he 
became  a  bankrupt,  of  the  one  part,  and  the  said  defendants 
of  the  other  part,**  whereby  he  assigned  his  share]. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  second  Plea  to  second 
count  of  the  said  declaration,  by  leave,  &c.  the  said  defend-  the  "p^^iro'n' of 
ants  say,  that  the  said  plaintiffs,  [actio  noit],  because  they  ^^^  plaintiff  as 
say  the  said  plaintiffs,  as  assignees  as  aforesaid,  afler  the 
said,  &c«  became  bankrupts,  were  not  lawfully  possessed  of 
the  said  bills  of  sale,  or  either  of  them,  as  in  the  said 
second  count  of  the  said  declaration  is  alleged ;  and  of  this 
they  put  themselves  upon  the  country. 


VOL.  III.  M 
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IN   CASE*. 


IN  cENEHAi.     In  t/ie  K.  B.  (or  "  C.  P."  or  "  Exchequer:') 

General  iuiie  in 

«='"7'-;'"T'';.''y  C.  D.  >  Term, Will  4 

one  defendant*.  #  .  <• 

ats.  ^  And  the  said  defendant,  by  E.  F.  his  attorney, 
A.  B.  '  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  says,  that  he  is  not  guilty  of  the  said  supposed  grievances 
above  laid  to  his  charge,  or  any  or  either  of  them,  or  any 
part  thereof,  in  manner  and  form  as  the  sud  plaintiff  hath 
above  thereof  complained  against  him.  And  of  this  he  the 
said  defendant  puts  himself  upon  the  country,  &c. 

nie  like  by  »e-  In  the  K.  B.  ( "  or  C.  P."  or  "  Exchequer:') 

vera!  defendants. 

C.  D.  and  others  \  Term, Will.  4. 

ats.  >     And  the  said  defendants,  by their 

A.  B.  )  attorney,  come  and  defend  the  wrong  and 

injury,  when,  &c.  and  say  that  they  are  not,  nor  is  either  of 
them,  guilty  of  the  said  supposed  grievances  above  laid  to 
their  charge,  or  any  or  either  or  any  part  thereof,  in  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  them.  And  of  this  they  put  themselves  upon  the 
country,  &c. 

Plea  of  general  -^"^  ^^  ^^^^  defendant,  who  has  been  duly  appointed  so- 

iwue  by  solicitor  Ucitor  on  behalf  of  his  Majesty,  under  the  directions  of  the 

bebalf  of  'the  Commissioners  of  his  Majesty's  Customs,  and  who  acts  as 

Kitigr,  ander  g^^^  solicitor  under  such  directions  in  this  behalf,  comes  and 

9  weo.  4.  c*  f  5  *•  .    , 

defends  the  wrong  and  injury,  when,  &c.  and  says  that  he 
is  not  guilty  of  the  said  supposed  grievances  above  laid  to 
his  charge,  or  any  or  either  of  them,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him.  And  of  this  he  the  said  defendant 
puts  himself  upon  the  country,  &c. 


*  As  to  these  pleas  in  gene-  may  be  given  in  evidence  under 
ral,  see  ante,  vo\,  i.  Index,  thisptea,sceante,  vol.  i.  Index, 
«'  Case:'  "  Case:' 

*  See   form.    I  Rich.  C.  P.  ^  See6  Bing.  404. 
148. — Morg.  313.    As  to  what 
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And  the  said  defendant,  by his  attorney,  conies  and     in  obhrral. 

defends  the  wrong  and  injury,  when,  &c.  and  as  to  the  cJn?e8''ofa"ttoS 
said  [first  and  second]  counts  of  the  said  declaration  men-  in  certain  connts, 
tioned,  confesses  the  said  action  of  the  said  plamtiff  as  to  ;;,"4rt?i?e{J" 
the  said  supposed  grievances  in  those  counts  mentioned,  sostaineti,  and 
and  that  he  the  said  plaintiflT,  by  means  of  the  committing  uie Residues 
of  the  said  grievances  in  those  counts  of  the  said  declara- 
tion mentioned,  hath  sustained  damage  to  the  amount  of 
£ —  over  and  above  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  and  which  said  sum  of  £ — 
he  the  said  defendant  hath  always  been  ready  and  willing, 
and  still  is  ready  and  willing  to  pay  to  the  said  plaintiff. 
And  the  said  defendant,  as  to  the  said  [third  and  last  counts] 
of  the  said  declaration  mentioned,  says  that  he  is  not  guilty 
of  the  said  supposed  grievances  in  those  counts  mentioned, 
or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and- 
form  as  the  said  plaintiff  hath  above  complained  against 
hixQ,  and  of  this  he  puts  himself  upon  the  country,  &c. 

In  the  K.B,  (or  "  C.  P."  or  "  ExcAeguer.'') 

Term, WiU.*. 

[First  plea,  general  issue,  as  supra;  second  plea,  actio  nan,  Statnte  of  liini« 
as  ante,  906,  third  form,'] — Because  he  says,  that  the  said  ***»<>'*»'** 
several  supposed  causes  of  action,  in  the  said  declaration 
mentioned,  did  not,  nor  did  any  or  either  of  them,  accrue  at 
any  time  within  six  years  next  before  the  exhibiting  of  the  bill 
of  the  said  plaintiff,  against  the  said  defendant  in  this  be- 


*  See  I  SttuncK  200.  n.f ;  and  tliey  considered  that  the  plea 

see  the  nse  of  this  plea,  ante,  of  not  guilty  within  six  years 

909»  note ;  for  replicatioo,  see  would  be  sufficient  in  the  ordi- 

posi,  1186.  nary  action  of  trover.     But  as 

^  A»  to  this  plea,  see  6  East,  the  plaintiff  declared   as   ad- 

987. — 3  B.  &  A,  448.  It  seems,  niinistralor,    and   alleged    the 

that  to  an  action  of  trover,  or  cofi version  after  the  death,  and 

on  the  case  for  a  grievance,  the  did  not  shew  that  the  conver- 

eomnutting  of  which  immedir  sion  was  before  letters  of  ad- 

attly  gives  a  right  of  action,  ministration  were  obtained,  the 

tlie   plea  of  not  guilty  within  court  held,  that,  according  to 

sis  years  is  good,  though  it  5  B.  &  A.  204,  Uie  plea  of  not 

may  be  better  to  adhere  to  the  guilty  within  six  years  was  bad ; 

above  foriB  in  all  cases,  being  for  n<m  oowiiat  that  the  cnnver- 

luore  consonant  to  the  act  of  sion  was  before  the  letters  of 

parliament.  In  Pratt  o.Swaine,  administration  were    obtained, 

24thiMay,lB'iB,  8B.&  C.  285,  in  which   case    the   six   years 

8.  C    Bay  ley,   Holroyd,    and  would  not  begin  to  run  till  they 

Iiltleda!e,Justice8,  stated « that  hud  been  obtained  • 
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ArronI  and  satis  • 
faction  *. 


half  [or,  if  in  C.  P.  or  by  original,  say,  "  next  before  the 
commencement  of  this  suit,*']  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  him  the 
said  defendant.  And  this,  &c. — [Conclvde  with  a  verifieor 
tiou,  as  ante,  907,  sixth  formJ] 

[First  plea,  general  issue,  as  ante,  1030;  second  plea, 
actio  non,  as  ante,  906,  third/ormJ] — Because  he  says,  that 
after  the  committing  of  the  said  grievances  as  aforesaid, 
and  before  the  exhibiting  of  the  bill  of  the  said  plainUff 
against  the  said  defendant  in  this  behalf,  [or,  if  in  C  P.  or 
by  original,  '*  before  the  commencement  of  this  suit,"]  to 
ivit,  on,  &c.  at,  &c.  (venue)  aforesaid,  he  the  said  defendant 
paid  to  the  said  plaintiff  the  sum  of  £ — ,  of  lawful  money  of 
Great  Britain,  for  and  in  full  satisfaction  and  discharge  of 
the  said  grievances  in  the  said  declaration  mentioned,  and 
whicli  said  sum  of  £ —  he  the  said  plaintiff  then  and  there 
accepted  and  received  of  and  from  the  said  defendant,  in 
full  satisfaction  and  discharge  of  the  said  grievances.  And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 
fortn.] 


FOR  siANDER.  [Fitst  flca,  gcncral  issuc,  as  ante,  1030;  second  plea,  as 

Jintification  of  foUouss :"] — And  for  a  further  plea  in  this  behalf,  [if  tlieplea 

that  plaintiff  WHS  '^  intended  to  justify  the  u:ords  in  particular  counts  only, 

guilty  of  thefts  here  say,  **  as  to  the  speaking  and  publishing  of  the  said 


*  See  form,  5  East.  294.  The 
subject-matter  of  this  plea  may 
be  given  in  eviilence  under  tbe 
general  issue  in  case,  bat  not  in 
trespass,  3  Burr.  1353. — 1  Bla. 
lit^p  3Btl,  S.  C.  It  is,  how- 
ever,  in  general  advisable  to 
plead  it.  If  the  accord  and 
satisfaction  took  place  after  ac- 
tion hrought,  see  the  form  in 
trespass,  post,  106*2;  and  the 
f<»rm  in  assumpsit,  post,  Ad- 
denda to  p.  909. 

^  See  the  forms  and  notes, 
1  Saiind.244,u.6.~«  Wentw. 
Index,  x\\.  to xt.  2 Rich.  O.P. 
63,  153.— Morg.  313  to  320. 
Plead.  A.  I12.--Hcrne,  112. 

The  necessity  for  pleading 
specially  io  slander,  and  the 
mode  of  framing  such  pleas, 


will  be  found  more  aptlj  con- 
sidered in  volume  i.  of  this 
work,  page  528,  &c.  Where 
the  defendant  ju8ti6es  the 
slander,  it  will  in  general 
be  found  necessary  to  plead 
specially,  though  io  some  in- 
stances the  general  issue  will 
suffice.  It  will  also  be  foaod 
that  general  pleading  is  not 
allowed  in  justifying  the  tralh 
of  the  slander,  and  that  the  plea 
must  point  out  the  facts  speci- 
fically, though  indeed  where 
the  charge  contained  in  the 
slander  is  specific,  the  defend* 
ant  need  not  further  partica* 
lurizn  it  in  his  plea,  see  fully 
vol.  i.  Index.  **  Slander  J*  Care 
should  be  taken  that  the  plea 
of  justification  do  not,  in    its 
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several  words  of  and  concerning  the  said  plaintiff,  as  in  the 

said counts  mentioned  %"]  the  said  defendant  by  leave 

of  the  court  here  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  suth  that  the  said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because 
he  says  that  the  said  plaintiff,  before  the  speaking  and  pub- 
fishing  of  the  said  several  words  of  and  concerning  the  said 

plaintiff,  as  in  the  said  [ counts  of  the  said]  declaration 

mentioned,  to  wit,  on,  &c.  at,  &c.  {venue)  did  feloniously 
steal,  take,  and  carry  away  certain  goods  and  chattels,  to 

wit, of  one  E.  F.  of  great  value,  to  wit,  of  the  value 

of  £ — ^    Wherefore  he  the  said  defendant  afterwards,  to 
wit,  at  the  said  several  times  when,  &c,  in  the  [said  ■ 
counts  mentioned]  at,  &c.  (venue)  aforesaid,  did  speak  and 
publish  the  said  words  of  and  concerning  the  said  plaintiff, 

as  in  the  [said counts  of  the]  said  declaration  mentioned, 

as  he  lawfully  might  for  the  cause  aforesaid.  And  this,  &c. 
[Conclude  uAth  a  verification^  our  ante^  907,  sixth  form,'\ 

[First  plea,  general  issue ,  as  ante,  1030;  second  plea,  Jnstification  of 
aciio  non,  as  ante,  906,  Mirrf /orwi.]— Because  he  says,  that  t'i.ar5iS''raa' 

«__^._^___^_.______^_______________________^_.^_^___,      gii  I  U>'  of*  per)  u  ry  « 


[  1033  ] 


commencement  or  elsewhere, 
profess  to  justify  any  part  of 
tbe  slander  which  cannot  be 
justified. 

it  was  formerly  nsnal  in  the 
plea  to  repeat  the  words  men> 
tioaed  in  the  declaration,  bat 
this  is  no  longer  the  practice, 
1  Saund.  244,  n.  6,  unless  the 
defendant  only  jnstifies  speak- 
ing part  of  the  words  in  any 
particalar  count,  in  which  case 
tile  plea  may  run  thus : — *' And 
for  a  farther  plea  in  this  be- 
balf,  as  Id  the  speaking  and  pub- 
lithing  of  tbe  following  words 
ip  tha  said  counts  men- 
tioned, that  is  to  say,  he,  &c« 
{ftjpeating  the  words  intended  to 
^  justified^  with  the  innuendoes) 
the  said  defendant  by  leafo, 
Ac." 

How  to  plead  where  all  the 
connts  are  on  the  same  libel, 
see  2  Chit.  Rep.  291.  From 
that  case  it  appears,   a   plea, 


stating  that  the  libels  were  one 
and  the  same  libel,  and  also 
justifying  it,  would  be  bad  ou 
demurrer,  for  duplicity. 

The  plaintiff,  on  the  trial, 
cannot  object  to  the  inaufilci- 
ency  of  the  plea,  justifying  a 
libel.  3  Stark.  7. 

*  The  plea  should  be  pleade<! 
to  those  words  only  which  the 
defendant  can  justify,  supra, 
note. — 6  Bing.  266. 

^  If  the  offence  were  not  one 
at  common  law,  but  only  by 
statute,  then  frame  the  ploa 
accordingly,  and  state  that  Uio 
theft  was  *'  against  the  form  of 
the  statute  in  such  case  made 
and  provided.*' 

«  8ee  forms,  2  Rich.  C.  P. 
15:).— Ast.  £nt.  21.— Thomp. 
Ent.  65.-3  Inst.  CI.  234,  237. 
8  Wentw.  Index,  xii.  to  xt. — 
1  Taunt.  543,  and  the  note  to 
the  former  precedent,  and  Com. 
Dig.  Pleader,  2  L.  3,  &c. 
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won  iLAHDBR.    bcfofe  the  speaking  and  publishing  th6  feaid  words  of  and 

concerning  the  d&id  plaintiff,  [in  the  said counts  men- 
tioned] to  wit,  on,  &c.  at,  &c.  {venue)  at  the  as8i2e8%  then 
and  there  holden  before  ,  then  chief  Justice  of  our 
said  lord  the  king,  assigned  to  hold  pleas  before  the  king 
himself,  and  ■  ,  then  one  of  the  justices  of  our  said 
lord  the  king,  assigned  to  hold  pleas  before  the  king  him- 
self, justices  of  our  said  lord  the  king,  appointed  to  take 
the  assizes  for  the  said  county,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  a  certain  issue 
before  then  joined  in  an  action  brought  and  prosecuted  in 
the  court  of  our  said  lord  the  king,  before  ■•••■•,  and 

his  companions,  then  justices  of  our  said  lord  the  king  of 
the  bench  at  Westminster,  in  the  county  of  Middlesei,  by 
and  at  the  suit  of  one  E.  F.  as  the  plaintiff,  against  one 
G.  H.  as  the  defendant,  for  the  supposed  breach  of  certain 
promises  and  undertakings  alleged  by  the  said  £.  F.  to  have 
been  made  to  him  by  the  said  6.  H.  and  not  performed, 
came  on  to  be  tried  in  due  form  of  law,  and  was  then  and 
there  tried  by  a  jury  of  the  country  in  that  behalf,  duly 
taken  and  sworn  between  the  parties  aforesaid,  and  upon 
such  trial  of  the  said  issue  the  said  plaintiff  appeared  as  a 
witness  for  and  on  behalf  of  the  said  E.  F.  the  plaintiff  in 
the  said  action,  and  the  said  plaintiff  was  then  and  there  in 
open  court  at  the  said  assizes  holden  as  aforesaid,  before 

the  said and  — **,  the  justices  aforesaid, 

duly  sworn,  and  took  his  corporal  oath  upon  the  Holy 
Gospel  of  God,  to  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  touching  and  concerning  the  matters 

in  question  in  the  said  issue  (they  the  said and 

— —  then  and  there  having  sufficient  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  said 
plaintiff  in  that  behalf) ;  and  upon  the  said  trid  of  the  said 
issue,  it  then  and  there  became  and  was  material  to  ascer- 
tain the  truth  of  the  matters  hereafter  stated  to  have  been 
sworn  to  by  the  said  plaintiff.  And  the  said  defendant  fur* 
ther  says,  that  the  said  plaintiff  being  so  sworn  as  aforesaid, 
upon  his  oath  aforesaid,  then  and  there,  to  wit,  on,  &c. 
aforesaid,  at,  &c.  {venue)  aforesaid,  falsely,  wickedly,  wiU 


'  Of  coarse  the   plea  must  fore  the  jadge  who  tried   the 

agree  with  the  facts,  the  form  cause,  1  Leach,  150. — ^  ChiU 

here  given  is  as  a  mere  outline.  Crim.  Law,  30D,  367. 

^  It  is  sufficient  to  say,  be- 
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fully^  maliciously,  and  corruptly^  and  by  his  own  act  and  ^or  slanukr. 
consent  did  say,  depose,  swear,  and  give  evidence,  amongst 
other  things,  at  and  upon  the  said  trial,  to  and  before  the 
said  jurors  so  sworn,  to  try  the  said  issue  as  aforesaid,  and 
the  justices  aforesaid,  that,  &c. — [Here  state  that  part 
of  the  pbUfUiff^s  evidence  in  which  he  committed  petjury.] 
Whereas  in  truth  and  in  fact,  &c. — [Her^  negative  t/ie 
piaintiff^s  evidence  as  in  an  indictment  for  perjury. "l — And 
the  said  plaintiff  did  thereby  in  the  said  court  at  the  said 
assizes  so  holden  as  aforesaid,  upon  his  said  oath  upon  the 
trial  of  the  said  issue,  falsely,  wickedly,  wilfully,  and  cor- 
ruptly, commit  wilful  and  corrupt  perjury;  wherefore  the 
said  defendant,  at  the  said  several  times,  when,  &c.  in  the 
said  ■■  counts  mentioned,  at,  &c.  {venue)  aforesaid,  spoke 
and  published  of  and  concerning  the  said  plaintiff,  the  said 

several  words,  in  the  said  counts  mentioned  to  have 

been  spoken  and  published  by  the  said  defendant  of  and 
concerning  the  said  plaintiff,  as  it  was  lawful  for  him  to  do 
for  the  cause  aforesaid.  And  this,  &c. — [Conclude  with  a 
verification^  as  ante^  907,  sixth  fornn.'] 

[First  pleaf  general  issue ^  as  ante,  1030;  second  plea^  jiistification  of 
actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  ^^^^*  tbaTplain- 
plaintiff,  at  the  said  several  times  when,  &c.  in   the  said  tift  was  insoU 

counts  mentioned,  at,  &c.  (venue)  aforesaid,  was  in 

bad  and  indigent  circumstances,  and  incapable  of  paying 
his  just  debts  ^,  to  wit,  a  certain  just  debt,  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  £ — ,  which  he  then 
and  there  owed  to  one  E.  F.  for,  &c. — [Here  state  generally 
the  subfcct-matter  of  the  debf]  and  a  certain  other  just  debt, 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — , 
which  he  the  said  plaintiff  then  and  there  owed  to  one  G.  H. 
for,  &c.  [enumerating  as  many  debts  as  can  be  proved  to 
have  been  long  in  arrear] ;  and  which  said  several  debts  the 
said  plaintiff  was  then  and  there  unable  to  pay.  And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 
form.] 

[  10S5  ] 
[First  plea,  general  issue,  as  ante,  1030;   second  plea,  riea,  that  a  third 

actio  non,  as  ante,  906,  third  form.'] — Because  he  says,  that  J|f,",^"  ^^"j  •'*® 

-^---—^—-^— —-—-—------——--—-—----—-—-—----———-----— ———-—---—    blander  which  de- 

•Seo  the  notes,  ante,  1031.         *^  As  to  this  plea,  and  the  |SIIe*Sf  hU  rl^** 

Com.  Dig.  Pleader,  2  L.  3.  law   and   forms,    see  7  T.  R.   peating  It,  stated 

•    **Tbis  mast  correspond  with  17  to  19. — 2  East,  426. — 3  B.   to  the  hearers  •• 

the  words  stated  in   the  decla-  «fc  C  24.— 2  M.  A:  P.  093.--^ 

ration.  .3  Bingli.  392,  S.  C— 10  B.  -1' 
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FOR  SLANDER,    before  the  speaking  and  publishing  of  the  said  several  words 

in  the  said counts  mentioned,  and  therein  supposed  to 

have  been  spoken  and  published  by  the  said  defendant  of 
and  concerning  the  said  plaintiff,  to  wit,  on  the  said  several 

days  in  the  said counts  mentioned,  at,  &c.    (vemie) 

aforesaid,  one  E.  F.  of  No.  — ,  Street,  in  the  parish 

of in  the  county  of falsely  and  maliciously  spoke 

and  published  the  following  words,  to  and  in  the  presence 
and  hearing  of  the  said  defendant  of  and  concerning  the 
said  plaintiff,  that  is  to  say,  &c.  [Here  repeat  the  words  pre- 
cisely as  they  tcere  used^  with  the  innuendoes^  corresponding 
toith  those  stated  in  tlte  declaration^  though  it  will  be  f^ffi- 
dent  to  prove  some  material  part  qfihem,  2  East^  426*]  And 
the  said  defendant  further  saith,  that  at  the  time  of  his 
speaking  and  publishing  the  said  several  words  in  the  said 
declaration  as  therein  mentioned,  he  the  said  defendant 
believed  the  same  to  be  true  in  fact,  and  being  then  and 
there  interrogated  and  asked  by  the  said  plaintiff*  what  the 
said  £.  F.  had  so  falsely  and  maUciously  spoken  and  pub- 
lished as  aforesaid,  he  the  said  defendant  then  and  there 
answered  and  declared,  in  the  presence  and  hearing  of  the 
same  persons,  in  whose  presence  and  hearing  the  said  words 
were  so  spoken  by  the  said  defendant  as  aforesaid,  that  he 
had  heard  and  been  told  the  same  from  and  by  the  said 
E.  F.  of,  &c.  aforesaid.     Wherefore  he  the  said  defendant, 

at  the  said  several  tunes,  when,  &c.  in  the  3aid courts 

mentioned,  did  speak  and  publish  of  and  concerning  the 

said  plaintiff*  the  said  several  Mords  in  the  said counts 

mentioned,  as  he  lawfully  might  for  the  cause  aforesaid. 
And  this,  &c. — [Conclude  with  a  verijlcation,  as  ante,  IK)7, 
sixth  formal 

Plea  jiii«tiryiiig  And  for  a  further  plea  in  this  behalf,  the  defendant  saith, 

the  I""***'}  <*J  P»"^    that  as  to  the  publishing,  and  causing  and  procuring  to  be 
forth  in  decla-      published,  SO  much  of  the  said  supposed  libellous  matter  as 

ration,  charging 

plaintiff,  a  proc-  . 

tor,  with  having 

toi«e  Sies ".^***     Cres.  263.— Ante,  vol.  i.   In-  suspended  three  times,  and  the 

den,  **  ^/anc/er.*'   It  seems  very  plea,  as   above,    justified   the 

qaestionabie  if  this   plea  can  trath,   as  to  one  of  the   said 

be  sappurted.  suspensions,  that  the  pUiutiflT 

'^  'Miis  u  as  the  form  adopted  had   been  unce  suspended    by 

in  «  liiiig.  Uup.  5IB7.      In  that  Sir  J.  N.     It  was  held  tho  li- 

case  the  declaration  was  for  a  bellous   matter  was  thus  divi^ 

libel  on    plaintiff,    a   proctor,  sible,  and  the  plea  an  answer 

charging  him  Hith  having  been  to  part. 
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imputes  or  charges  to  or  against  the  plaintifTy  that  he,  before  for  slander. 
the  said  several  times  when,  &c.  had  been  once  suspended  in 
his  aforesaid  profession  and  business  of  a  proctor,  above 
supposed  to  have  been  done  by  the  said  defendant,  the  said 
defendant,  by  leave,  &c.  saith,  that  the  said  plaintiff  ought 
not,  &C.  because,  he  saith,  that  the  said  plaintiff,  before  the 
said  times  when,  &c.  in  the  said  declaration  mentioned,  to 
wit,  on  the  10th  of  January,  in  the  year  last  aforesaid,  had 
been  employed  in  the  way  of  his  aforesaid  profession  and 
business  of  a  proctor,  by  one  T.  G,  and  afterwards,  and 
before  the  said  several  times  when,  &c.  to  wit,  on  the  day 
and  year  last  aforesaid,  fraudulently  and  extortionately  de- 
manded of  and  from  the  said  T.  G.  as  and  for  the  sum  of 
money  justly  due  to  him  the  said  plaintiff  from  the  said  T.  6. 
for  the  work  and  labour  of  him  the  said  plaintiff  as  such 
proctor  done,  performed,  and  bestowed  in  and  about  the 
business  of  the  said  T.  G.  in  pursuance  of  the  last  aforesaid 
employment,  and  for  the  fees  and  disbursements  due  and 
made  to  and  by  him  as  such  proctor  in  respect  thereof,  a 
certain  large  sum  of  money,  to  wit,  the  sum  of  19/.  14«.  4(1, 
Whereas  in  truth  and  in  fact,  the  sum  of  money  then  and 
there  justly  due  to  him  the  said  plaintiff  in  that  behalf,  then 
and  there  amounted  to  a  much  less  sum  of  money,  to  wit, 
the  sum  of  9/.  I9s.  8d.  And  the  said  defendant  further 
saith,  that  afterwards,  and  before  the  said  several  times 
when,  &c.  to  wit,  on  the  13th  day  of  February,  in  the  year 
last  aforesaid,  Sir  J.  N.  knight,  then  being  Judge  of  the 
Prerogative  Court  of  Canterbury,  cnused  the  aforesaid 
false,  fraudulent,  and  extortionate  demand  to  be  taxed  by 
the  proper  officers  of  the  said  Court  in  that  behalf,  to  wit, 
the  Rev.  G.  M.,  C.  M.,  Esq.  and  the  Rev.  R.  M.  registrars 
of  tiie  said  Court ;  and  that  the  said  officers,  by  their  deputy 
in  that  behalf,  did  afterwards,  and  before  the  said  several 
times  when,  &c.  to  wit,  on  the  20th  day  of  February  in  the 
year  last  aforesaid,  report  in  the  said  Court  to  the  said 
Sir  J.  N.  as  and  being  such  Judge  as  aforesaid,  according  to 
the  forms  and  practice  of  the  said  Court,  that  upon  such 
taxation  of  the  aforesaid  false,]^  fraudulent,  and  extortionate 
demand,  a  small  part  thereof,  to  wit,  to  sum  of  9/.  I9s.  Sd. 
only,  had  been  justly  found  due  to  the  said  plaintiff  from 
the  said  T.  G.  And  the  said  defendant  further  saith,  that 
thereupon  by  reason  of  the  premises,  afterwards  and  before 
the  said  several  times  when,  &c.  to  wit,  on  the  19th  day  of 
March,  in  the  year  aforesaid,  the  said  Sir  J.  N.  as  and  being 
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FOR  sLANPER.    Juclge  of  the  said  Court,  did  orderi  directi  and  adjudge  to 

be  suspended,  and  did  suspend  the  said  plaintiff  from  exer- 
Gising  the  business  of  a  proctor  of  the  said  Court,  for  and 
during  the  space  of  one  year  then  next  followuig;  and  did 
then  and  there  direct,  that  at  the  expiration  of  the  space  of 
one  year^  the  said  plaintiff  should  be  further  suspended 
until  he  shoultl  appear  and  publicly  make  faithful  promise 
to  abstain  from  all  mal-practices  in  the  future  exercise  of  his 
business  as  a  proctor  in  the  said  Court.  And  the  said  de- 
f^^ndant  further  saith,  that  the  said  Sir  J.N.  in  that  plea 
mentioned,  and  Sir  J.  N.  in  the  said  supposed  libels  named, 
are' one  and  the  same  person ;  wherefore  the  said  defendant 
afterwards,  at  the  said  several  times  when,  &c.  did  publish, 
and  cause  and  procure  to  be  published,  so  much  of  the  said 
supposed  libellous  matters  in  the  said  declaration  mentioned 
as  imputes  or  charges  to  or  against  the  said  plaintiff,  that  he 
the  said  plaintiff,  before  the  said  several  times  when,  &c. 
had  been  once  suspended  in  his  aforesaid  profession  and 
business  of  a  proctot  as  he  the  said  defendant  lawfully  might 
for  the  cause  last  aforesaid,  which  are  the  same  publishing 
and  causing  to  be  published  the  said  supposed  libellous 
matters  as  are  in  the  introductory  part  of  this  plea  meo- 
tkoned  and  this,  &c. — [Conclude  with  verification^  as  ante, 
907,  sixth  form.'] 

Tliat  defendant  [First  plea,  general  issue,  as  ante,  1030 ;  second  plea,  as 

caiiMc  to  tiuMuect  follows  .*] — And  for  a  further  plea  in  this  behalf,  as  to  the 

tlia^t^pVaintiff  had  eomposing  and  publishing  the  said  supposed  libel,  in  the 

opening  letters,  said  [firstj  connt  of  the  said  deelarartion  mentioned,  and  also 

attorney  he  had  ^^  ^^  ^^^  speaking  and  publisliing  so  many  of  the  supposed 

been  employed  to  words  in  the  [last]  count  of  the  said  declaration  mentioned, 

a  peiiai  statute^*  ^^  impute  to  the  said  plaintiff  the  unlawful  opening  of  letters 

and  that  the  let-  received  by  him,  as  such  deputy  post-master  as  aforesaid, 

ten  written  anv  «f  '  r     i^  »  ^ 

the  words  spoken,  before  the  delivery  thereof  to  the  persons  to  whom  the  same 
snolTcn  ?y*oi^^  ^®^^  directed,  of  for  their  uses,  the  said  defendant  by  leave, 
sons  employed  In  &c.  [actio  non\ — Because  be  saith,  that  before  the  com- 
in  Uie^Mt^ffice  P^^^^g  ^^^  publbhing  of  the  said  supposed  libel,  and  also 
to  defendant,  by  before  the  Speaking  and  publishing  of  the  said  supposed 

words  in  the  introductory  part  of  this  plea  mentioned,  and 
whilst  the  said  plaintiff  was  such  deputy  post-master,  as  in 
the  said  declaration  mentioned,  to  wit,  on,  &c.  at,  &c.  {cetnte) 
as  well  a  certain  letter  directed  to  one  G.  A.  ( by  the  name 
and  description  of  Mr.  A.,  Billericay,)  as  certain  other  letters, 
had  been  severally  delivered  into  the  post-office  there ,  .and 
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that  after  luch  delivery  of  the  said  letters  respectively  into    won  slandir. 
the  said  p06t-offiee>  and  before  they  were  delivered  to  the 
said  persona  to  whom  the  same  were  direeted,  or  to  their  use 
respectively,  and  also  before  the  composing  and  publishing 
of  such  supposed  libel,  or  the  spealung  and  publishing  of 
such  words  as  aforesaid,  to  wit,  on,  &c.  last- aforesaid,  at^ 
&c.  {venue)  aforesaid,  the  said  letters  had  been  unlawfully 
opened,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided;  and  the  said  defendant  further  says, 
that  he,  before  and  at  the  said  times  when,  &c«  in  the  said 
first  and  last  counts  mentioned,  to  wit,  on  the  day  and  year 
therein  specified,  at,  &c.  aforesaid,  had  reasonable  and  pro- 
bable cause  to  suspect*,  and  did  then  and  there  actually 
suspect  that   the  said  plaintiff,    whilst  such  deputy  post- 
master as  aforesaid,  had  unlawfully  opened  the  said  letters, 
and  had  been  in  the  habit  of  opening  letters  delivered  into 
the  said  post-office,  at,  &c.  aforesaid,  as  in  those  counts 
mentioned,  and  that  the  said  supposed  libel  was  directed  and 
sent  by  the  said  defendant  to  the  said  B.  !•  B.  in  the  said 
deckration  mentioned,  and  the  said  words  were  spoken  and 
published  by  the  said  defendant  to  persons  who,  as  well  the 
said  B.  I.  B,  at  the  said  times  when,  &c.  in  the  said  first 
and  last  counts  mentioned,  were  severally  employed  in  and 
relating  to  the  post-oflSce,  in  stations,  superior  to  that  of  the 
said  plaintiff,   as  such   deputy  post-master,  and  were  re-* 
spectively  published  to  them  by  way  of  complaint  against 
the  said  plaintiff;  the  said  B.I.  B«  and  the  said  other  per- 
sons then  and  there  being  parties  to  whom  the  complaint, 
on  the  occasion  aforesaid,  might  be  fitly  and  properly  made, 
to  wit,  at  &c.  {venue)  aforesaid ;  and  the  said  defendant 
further  says,  that  before  the  time  of  the  composing  and 
publishing  of  the  said  supposed  libel,  to  wit,  on,  &c.  he  the 
said  defendant  being  such  attorney  as  aforesaid,  had  com*- 
menced  an  action  at  the  suit  of  one  T.  D.  against  the  said 
plaintiff  in  his  majesty's  court,  before  the  king  himself,  then 
and  still  being  holden  at  Westminster  aforesaid,   upon  a 
statute  made  and  passed  in  the  9th  year  of  the  reign  of 
Queen  Anne,  for  the  recovery  of  several  penalties  which 
were  alleged  to  have  been  incurred  by  the  said  plaintiff  by 
reason  of  his  opening,   and  causing  and  procuring,  and 
perm^itting   and    sufibring    to    be   opened,    the  aforesaid 
letters  directed  to   the  said  G.  A.  contrary  to  the   form 
of   the    same    statute,    which   are  the    same    composing 

*  The  ground  of  suspicion  must  be  shewn,  4  Taunt.  30. 
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FOB  tLAHDBR.    and  pubHshing  of  the  said  supposed  libel,  and  the  si)eak- 

ing  and  publishing  of  the  said  words  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath,  in  and  by  his  said  first  and  third  counts  in  that  behalf 
complained  against  him  the  said  defendant,  and  this>  &c. 
wherefore,  &c. 

fol^VubS  *2»t"  l^^^^  P^Of  general  issue,  as  ante,  1030;  second  plea, 
defendant  as  COB.  ac/fo  ffon,  OS  anief  906,  third  Jbrm*'\ — Because  he   saith, 

II!JS*^thl  ?eueMo  ^'^**  ^®*^^®  ^"^  ^^  ^^®  ^^^^  ^^  ^^^  ^*'^  supposed  grievances, 
the  commiiiider     to  wit,  at,  &c.  (venue)  the  said  defendant  was  colonel  and 

that  plaintiff  ^  commanding  officer  of  the  said  regiment  in  the  said  decla- 
night  be  brought  ration  mentioned,,  called,  &c.  and  being  such  colonel  and 
tiais  commanding  officer  of  the  said  plaintiff,  the  said  plaintiff 

being,  as  averred  in  the  said  declaration,  captain,  lieutenant, 
and  paymaster  of  the  said  regiment,  the  said  several  charges 
stated  and  alluded  to  in  the  said  declaration,  as  contained  in 
the  said  supposed  libel  in  the  said  declaration  mentioned,  were 
charges  and  accusations  made  and  exhibited  to  him  the  said 
defendant,  as  such  commanding  officer  of  the  said  regiment 
as  aforesaid,  by  the  lieutenant  and  acting  adjutant  in  the 
said  regiment,  E.  F,  in  the  said  declaration  also  mentioned, 
officially,  and  in  order  that  he  the  said  defendant  might  also 
officially,  and  as  in  duty  bound,  as  such  colcmel  and  com- 
manding officer  of  the  said  regiment,  transfer  the  said 
charges  to  the  then  commander  in  chief,  the  honorable  ge- 
neral G.  H.  and  which  said  charges  he  the  said  defendant 
did  accordingly  transfer  to  the  said  commander  in  chief,  in 
order  that  the  said  plaintiff  might  be  brought  to  a  court 
martial  for  the  said  alleged  offences  in  the  said  charges  con* 
tained,  as  it  was  lawful  for  the  said  defendant  to  do  for 
the  cause  aforesaid,  which  is  the  same  publishing,  &c.  and 
this,  &c.  wherefore,  &c« 

Pica  (to  declare-  [First  plea^  general  issue,  as  ante,  1030  ;  and  for  a  fur- 
cusinff  plaintiff  '  ^^^  /'^^  (»  ^his  behalf,  the  said  defendant  by  leave,  ^c« 
^ia'^ISr'J'd^^****  '^y*  ac^io  now.] — Because  he  saith,  that  the  said  defendant, 
jore  himself  in  before  the  committing  of  the  said  several  supposed  griev- 
answer  ^  ances  in  the  said  declaration  mentioned,  or  any  of  them,  to 
wit,  on,  &c.  did  exhibit  hb  English  bill  of  complaint  in 


« This  plea  is    sustainable,     493 ;  but  see  4  Taant  67. 
see  Johnson  v.  Sutton,  1  T.  R.     6  Esp.  Kep.  63. 

^  See  form,  ante,  1033. 
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*Wdng  in  the  court  of  our  lord  the  king,  of  his  Exchequer,    for  slakdbb* 
at  Westminster,  in  the   county  of  Middlesex,  against  the 

said   plaintiff,    directed  to  the  right  honorable 

chancellor,  and  under  treasurer  of  his  said  Majesty's  court  of 
Exchequer  at  Westminster,  the  right  honorable  Sir  W.  A. 
knight,  lord  chief  baron  of  the  same  court,  and  the  rest  of 
the  barons  there,  alleging  that  he  had  from  time  to  time 
accommodated  the  said  plaintiff  with  divers  loans,  bills  of  ex- 
change, and  drafts  in  the  said  bill  mentioned,  and  praying, 
(amongst  other  things)  for  a  discovery,  and  that  an  account 
might  be  taken  of  the  several  transactions,  drafts,  or  bills  of 
exchange,  matters  and  things  in  the  said  bill  of  complaint 
mentioned,  and  of  divers  acts  between  the  said  defendant 
and  the  said  pUintiff,  and  that  the  said  plaintiff  might,  in 
the  mean  time,  be  restrained  by  the  injunction  of  tlie  said 
court  of  Exchequer,  from  suing  out  any  execution  in  a  cer* 
tain  action  at  law,  before  then  commenced  by  the  said  plain- 
tiff against  the  said  defendant,  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself  at  Westminster,  in  a  cer- 
tain plea  of  trespass  on  the  case,  in  the  said  bill  of  complaint 
more  particularly  mentioned,]  as  in  and  by  the  said  bill  of 
complaint  of  the  said  defendant,  remaining  duly  affiled  in 
the  said  court  of  Exchequer  at  Westminster  aforesaid,  in 
the  said  county  of  Middlesex,  more  fully  appears ;  and  the 
said   defendant  further  says,   that  the  said  plaintiff  after- 
wards, to  wit,  on,  &c.  aforesaid,  at  Westminster  aforesaid^ 
in  the  said  county  of  Middlesex,  came  before  Sir  B.  G. 
knight,  one  of  the  barons  of  his  majesty's  court  of  Exche- 
quer at  Westminster,  and  then  and  there,  before  the  said 
Sir  B.  G.  exhibited  and  produced  the  answer  in  writing  of 
him  the  said  plaintiff,  and  was  then  and  there  in  due  form 
of  law,  sworn  upon  the  Holy  Grospel  of  God,  before  the 
said  Sir  B.  G.  then  and  there  being  one  of  the  barons  of 
the  said  court  of  Exchequer  at  Westminster  aforesaid,  and 
then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  an  oath  to  the  said  plaintiff  in  that 
behalf,  touching  and  concerning  the  said  matters  and  things 
contained  in  the  said  answer ;  and  that  the  said  plaintiff,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  and  minding 
and  intending  unjustly  to  aggrieve  the  said  defendant,  did 
then  and  there,  at  Westminster  aforesaid,   upon  hb  oath 
aforesaid,  in  his  answer  aforesaid,  before  the  said  Sir  B.  G. 
then  and  there  being  such  baron,  and  then  and  there  having 
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FOR  SLANDKR.    such  sufflcieiit  and  competent  power  and  aathority  as  aibr^ 

said,  knowingly,  &lsely,  wickedly,  maliciously,  wilfully,  and 
corruptly,  by  bis  own  act  and  consent,  did,  (amongst  other 
things)  answer,  swear,  and  afErm,  in  writing,  in  substance 
and  to  the  effect  following,  to  wit,  &c.  [set  oui  the  answer 
/uUt/f  with  t/te  necessary  innuendoes']  as  by  the  said  answer 
of  the  said  plaintiff  remaining  duly  filed  in  the  said  court  of 
Exchequer  at  Westminster  aforesaid,  in  the  said  county  of 
Middlesex,  more  fully  appears  ;  whereas  in  truth  and  in  fact 
the  said  plaintiff  had  been  and  was,  &c.  {denying  and  con- 
tradicting all  the  positions  in  the  answer^  as  in  the  bill  is 
mentioned),  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid ;  and  the  said  plaintiff,  when  he  so  deposed  and 
swore  to  the  truth  of  the  said  answer  as  aforesaid,  then  and 
there,  to  wit,  at  Westminster  aforesaid,  in  the  said  county 
of  Middlesex,  well  knew  the  said  several  matters  and  things 
aforesaid,  so  sworn  by  him  as  aforesaid,  to  be  false  and 
untrue  ;  and  whereas  in  truth  and  in  fact  the  said  defendant 
did  give,  &c.  {denying  the  answer,  as  in  the  said  answer 
is  alleged,)  and  the  said  plaintifi^)  when  he  so  deposed  and 
swore  in  that  behalf  as  aforesaid,  then  and  there,  to  wit, 
at  Westminster  aforesaid,  well  knew  and  believed  that  the 
said  bill  was  given  as  a  loan  or  accommodation  to  him  as 
aforesaid  ;  and  whereas  in  truth  and  in  fact  the  said  plaintiff 
did,  &c.  {denying  answer,  and  asserting  that  plaintiff  per- 
Jured  himseff  throtighout  all  the  positions  of  t/te  answer  ;) 
and  the  said  defendant  further  says,  that  on  the  occasion  of 
the  said  plaintiff  so  swearing  and  deposing  as  aforesaid,  it 
became  and  was  material,  for  the  purposes  of  the  said  suit,  to 
ascertain  the  truth  of  the  matter  so  by  him  sworn  and  deposed 
to  as  aforesaid ;  and  the  said  defendant  says,  that  the  said 
plaintiff  on,  &e.  at,  &c.  {venue)  aforesaid,  before  the  said 
SUr  B.  G.  (then  and  there  being  one  of  the  barons  of  the 
said  court  of  Exchequer  at  Westminster,  and  then  and  there 
having  competent  power  and  authority  to  administer  the  said 
oath  to  the  said  plaintiff,)  did  knowingly,  falsely,  wickedly, 
maliciously,  wilfully,  and  corruptly,  in  manner  and  form  afore- 
said* commit  wilful  and  corrupt  perjury,,  to  the  great  dis- 
pleasure of  Almighty  God,  to  the  great  damage  of  him  the 
said  defendant,  to  the  evil  example  of  others,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dig- 
nity ;  wherefore  the  said  defendant,  at  the  said  several  times 
when,  &c.  the  same  and  every  of  them  being  after  the  com- 
miasion  of  tlie  said  perjury  by  the  said  plaintiff  as  aforesaid* 
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published  the  said  supposed  libel^  and  spoke  and  published    i'ok  slaiidbr. 

the  said  several  words  in  the  said  declaration  mentioned,  as 

it  was  kiwful  for  him  to  do,  for  the  cause  last  aforesaid,  with 

this,  that  the  said  defendant  doth  aver  that  the  said  bill  and 

aoiwer  herein-befoi^e  mentioned,  are  respectively  one  and 

the  same  bill  and  answer,  and  not  other  and  different,  and 

which  said  answer  was  sworn  to  before  the  said  Sir  B*  G* 

in  manner  aforesaid,   and  not  at  Chepstow  aforesaid,   or 

elsewhere,  of  the  county  of  Middlesex,  as  aforesaid.     And 

this,   &€•  —  [Concbtde  with  a  ver^ficaiioH^  as  ante,  907, 

sixiA  form.'] 

[I^siplea,  general  Usue^  not  guilty^  as  ante,  1030.] —  Plea  to  dcclara- 
And  for  a  further  plea  in  this  behalf,  as  to  the  speaking  and  piaintift's  ship, 
publishing  the  words  following,  parcel  of  the  words  in  the  J'*'^^  defendant 
said  first  count  of  the  said  declaration  mentioned,  to  wit,  "  I  and  the  splice  or' 
saw  the  ship,  and  the  splice  or  scaff  of  the  keelson  was  JS*tiirt"he^S^uid 
open,   so  that  I  could  put  my  four  fingers  in  edgeways;**  put  iu hit  tingert. 
and  also  as  to  the  speaking  the  words  in  the  said  second 
count  of  the  said  declaration  mentioned,  to  wit,  "  the  ship's 
back  is  broke,"  and  also  as  to  speaking  and  publishing  the 
said  words  in  the  third  count  of  the  said  declaration  men-* 
tioned,  he  the  said  defendant,  by  leave,  &c.  ( actio  non  )  be* 
cause  he  says,  that  before  the  time  when  the  said  words  wer^ 
by  him  spoken  as  aforesaid,  he  the  said  defendant  had  seen 
the  said  ship,  and  the  splice  or  scaff  of  the  keelson  of  the 
said  ship  wa^  open,  so  that  he  the  said  defendant  cpuld  put 
his  four  fingers  in  edgeways,  and  that  the  said  ship's  back 
was  broke,  to  wit,  at,  &c.  (venue)  aforesaid,  by  reason  there- 
of the  said  defendant,  at  the  time  in  the  said  declaration 
mentioned,  spoke  and  published  the  said  words  in  the  intro- 
ductory part  of  this  plea  mentioned,  as  it  was  lawful  for 
him  to  do.     And  this,  &c. — [Conclude  with  a  veriJiceUion, 
as  ante,  907,  sixth  form.]  ^^  ^„„  ^„,^  ^, 

'  '  •'J  AT  THE   SUIT  OF 

EXECUTORS,  &C. 

[First  plea,  not  guilty,  as  ante,  1030;  second  plea,  actio  P>?*  (to  a  decla- 
im, as  ante,  906,  third  form.] — Because  he  says,  that  the  at  snit  of  admi- 

nistrator,  where 

administration 

*  See    other    pleas,    by    or  because  he  did  not  reside  with-  blKhopof  C.)that 

against  ei^ecutors,  ante,   94  L  in  the  diocese  at  the  time  of  intestate  had 

As  to  Uie  plea  of  bona  nolabitia  intestate's    death,    he    should  bona  noiabiUa  in 

io  general,  see  1  Saund.  274.  plead  it  specially.  6  B.  &  C.  --»  -|^»^. 

n.  3. — Bac.  Ah.  txecutors.  493.  nlstration  void. 

If  the  defendant  says   that  If  the  other  diocese,  in  which  because  it  should 

the    administration  was  void,     the  intestate  had  6oaa  uotaMia  have  been  grant" 

ed  by  arch- 
bishop *• 
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AT  THi  SUIT  OP  diocese  of  Chester  is,  and  at  the  time  of  the  death  of  the 
uTORs,    c.  g^jj  j^^  ^^g^  within  the  province  of  York,  and  that  the  said 

diocese  of  Carlisle  is,  and  at  the  time  of  the  death  of  the 
said  L.  and  at  the  time  of  the  granting  of  the  said  letters  of 
administration  was,  within  the  province  of  York,  and  that 
the  said  L*  at  the  time  of  his  death,  was  an  inhabitant  of, 
and  commorant  at  the  parish  of  K*  in  the  county  of  West- 
moreland, and  within  the  diocese  of  the  bishop  of  Carhsle; 
and  the  said  defendant  further  says,  that  the  said  L.  in  his 
life-time,  and  at  the  time  of  his  death,  had  divers  goods  and 
chattels,  rights,  and  credits,  which  were  bona  noiabiUa  in 
the  several  dioceses  of  the  bishop  of  Carlisle,  and  of  the 
bishop  of  Chester,  within  the  said  province  of  York,  that  is 
to  say,  goods  and  chattels  to  the  value  of  £ —  and  upwards, 
within  the  said  diocese  of  the  bishop  of  Carlisle,  to  wit,  at 
the  parish  of  K.  and  also  other  goods  and  chattels  to  the 
value  of  £ —  and  upwards,  within  the  said  diocese  of  the 
bishop  of  Chester,  to  wit,  at  and  in  the  said  county  of  West- 
moreland ;  by  reason  whereof  the  said  letters  of  administra- 
tion are  void,  and  of  no  effect  in  law,  and  this  he  the  said 
defendant  is  ready  to  verify;  wherefore  he  prays  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  &c. 


was  in  a  different  province,  the 
diocesan  has  power  to  grant 
administration ;  bat  where  an 
intestate  has  boma  notabiUa  in 
two  dioceses*  within  the  same 
province,  neither  diocesan  has 


power  to  grant  such  adminis- 
tration, bat  it  mast  be  done  by 
the  metropolitan  of  the  pro- 
vince, 5  B.  &  C.  403.— 8  D.& 
R.  247,  8.  C. 


[  1042  ] 


IN  REPLEVIN*. 


In  the  King's  Bench  (or  "  C.  P."  or  "  Exchequer.'') 

C.  D.  ^  Term, fVill.  4. 

ats.  >  And  the  said  defendant,  byE.  F.  his  attorney,  Noncqnt 
A.  B.  '  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  says,  that  he  did  not  take  the  said  [cattle,  goods,  and 
chattels,]  in  the  said  declaration  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof  complained  against 
him.  And  of  this  the  said  defendant  puts  himself  upon  the 
country,  &c. 


IN   GENERAL. 


In  the  Kings  Bench  (or  "  C.  P."  or  "  Exchequer^) 

C.  D.  1  Term, Witt.  4. 

ats.   /•     And  the  said  defendant,  bvE-F.  his  attorney,  ut.  Comnience- 

avowry 


A.  B.  ^  comes  and  defends  the  wrong  and  injury,  when,  &c«  •»»»»  b 


and  well  avows  the  taking  of  the  said  [goods  and  chattels]  ^ 
in  the  said  declaration  mentioned,  in  the  said  [dwelling- 
house]^,  in  which,  &c.  and  justly,  &c.  because  he  says 
that,  &c. — [Here  follows  the  sulgect-matter  of  the  avowry. 1 


*  As  to  avowries  in  general, 
see  vol.  i.  Index,  *'  Replevin.^* 

^  When  the  defendant  has 
not  in  tact  taken  the  goods  or 
catde,  as  in  the  case  of  a  pound- 
keeper,  who  has  merely  receiv- 
ed tlieoi  into  the  pound,  Cowp. 
47(f,  or  where  the  place  of 
taking  the  cattle  is  mistaken, 
and  the  defendant  never  had 
the  cattle  in  the  place  named 
ID  the  declaration,  this  plea  is 
sufficient,  and  the  plaintiff  will 
be  nonsuited  thereon,  iSaund. 
347,  note  I.  But  the  defend- 
ant cannot  have  a  return  of  the 
gcjods  under  this  plea,  and 
tbert'i'ure,  in  order  to  have  a 
return,  lie  must  plead  that  he 
took  the  goods  in  some  other 

VOL.  ill.  N 


place,  describing  it,  and  tra- 
verse the  place  laid  in  the  de- 
claration, and  in  order  to  have 
n  return,  avow  or  make  cogni- 
zance, stating  the  cause  for 
which  he  distrained,  1  Saund. 
347,  note  I.  See  the  forms, 
post,  1045. 

^  As  to  an  avowry  in  ge- 
neral, see  ante,  vol.  i.  Index, 
**  Heplevin" — Com.  Dig.  Plea- 
der, 3  K.  13,  14,  16,  17,  Sec. 
and  1  Saund.  347,  &c. 

^  If  the  declaration  mention 
the  taking  to  have  been  of 
other  things,  as  cattle,  &c. 
then  let  this  agree  therewith. 

^  If  tlie  declaration  mention 
any  other  place  let  this  agree 
therewith. 
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IN   GENERAL. 

CD. 

Jdiy.  CoinmeDce-  ats.  ^  And  the  said  defendanti  by  E,  F.  his  attorney, 
lance*.  *  ^^^^'  A.  B. '  comes  and  defends  the  wrong  and  injury,  when,  &c. 
[  i04<3  ]  and,  as  the  bailiff  of  G.  H.  well  acknowledges  the  taking 
of  the  [goods  and  chattels  ^]  in  the  said  declaration  men- 
tioned, in  the  said  (dwelling-house  *"],  in  which,  &c.  and 
justly,  &c.  because  he  says,  that,  &c. — [Here  JbUows  the 
subject'fnaiter  of  the  cognizanceJl 


C.  D.  &  E.  F. 

ats. 

A.  B. 


And  the  said  C.  D.  and  E.  F.  by  G.  H. 
tiheir  attorney,  come  and  defend  the  wrong, 


Sdly.  Commence- 
ment  of  an  avow- 
ry by  one,  and  of  ,   , 

a  cogniiance  by  and  injury,  when,  &c.  and  the  said  C.  D.  in  his  own  right 
another.  ^^jj  ^^^^^^  ^„ j  ^y^^  g^jj  jj.  F.  as  bailiff  of  the  said  C.  D. 

well  acknowledges  the  taking  of  the  said  [goods  and  cbat- 
tek  ^]  in  the  said  declaration  mentioned,  in  the  said  [dwel- 
ling-house^] in  which,  &c.  and  justly,  &c.  because  they 
say,  that,  &c- — [Here  follows  the  subfect-matter  of  the 
avowry  and  cognizance.'] 

4thiy.  Com-  And  by  leave  of  the  coirrt  here,  for  thb  purpose  first  had 

Mcond"avowry^    ^"^  obtained,  according  to  the  form  of  the  Statute  in  such 
or  cogniiance  •».   case  made   and  provided,    the   said  C.  D.   further  in   his 

own  right  weH  avows,  and  the  said  E.  F.  as  bailiff  of  the 

said further  well  acknowledges  the  taking  of  the  said 

[cattle,  goods,  and  chattels,]  in  the  said  declaration  men- 
tioned, in  atih  said  [dwelling-house  and  farm]  in  which,  &c. 
and  justly,  &c.  because,  &c. 


■  The  term  *•  cognizance," 
imports  a  jastiGcalion  of  the 
taking  in  right  of  another.  The 
words  "  as  bailiflf  of,  &€."  are 
material,  and  if  one  avow  and 
the  other  make  cognizance, 
without  saying  as  bailifl'  of  the 
avowant,  and  entire  damages 
he  given,  it  is  said  it  will  be 
error,  Yelv.  108. — Com.  Dig. 
Pleader,  2  K.  14.  The  words 
"  as  bailiff  of  E,  F."  without 
shewing  the  defendant's  autho- 
rity, are  sufficient  in  all  cases, 
1  Saand.  347,  note  4,  and  if 


the  defendant  says,  **  well 
avows,"  instead  of  "  well  ac- 
knowledges/' it  is  sufficient, 
though  not  technically  correct, 
Cro.  Jac.  373.  In  replevin  the 
acting  as  bailiff  may  be  tra- 
versed, 1  Saand.  347  c,  n.  4. 

^  Let  this  agree  with  the 
things  mentioned  in  the  decla^ 
ration. 

^  Let  this  agree  with  the 
premises  stated  in  the  decla- 
ration. 

^  See  another  form,  Boote*s 
Suit  at  Law,  239. 


IM  RBFUYIN. 
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111  OBNBEAb 


Aiidtlut  he  die  said  defendant  k  ready  lo  verify;  where* 
lore  he  prays  judgment  and  a  return  of  the  said  [gooda  and  If^'l;  ^^'^^ 
chittek]  together  with  his  damages,  &c.^  according  to  cogniMnce^ 
the  form  of  the  Statute  in  such  case  made  and  provided,  to       [  1044  ] 
be  adjudged  to  him,  &c 


that  the  said  [goods  and  chattels]  in  the  said  declaration  ^torastnnger* 

aeotioDed,  at  the  said  time  when,  &c.  were  the  property  of 

the  stid  de£mdant  (or,  **qf  oneE.  F.")  and  not  of  the  said 

phblifl^  as  by  the  said  declaradon   b  above    supposed. 

And  tUs  he  the  said  defendant  b  ready  to  verify;  where- 

£>re  he  prays  judgment,  if  the  said  plabtiff  ought  to  have 

or  mifaitain  his  aforesaid  action  diereof  against  him,  and 

he  also  prays  a  return  of  the  sud  [goods  and  chattels]  to* 

geCher  with  his  costs  in  this  behalf,  according  to  the  form 

of  the  Statute  in  such  case  made  and  provided,  to  be 

adjudged  to  him,  &c. 

And  the  said  defendant,  by  — —  his  attorney,  eomes  and  The  like  in  so* 
defends  the  wrong  and  mjury,  when,  &c  and  says,  that  the  ^^^^  ^^"^* 


plaintiff  ought  not  to  have  or  nuuntain  his  aforesaid 
action  thereof  against  him,  because  he  saith  that  the  said 
cattle,  goods,  uid  chatteb,  at  the  said  time  when,  &c.  were 
the  propertyof  one  C.  J.  and  not  of  the  aaid  plaintiff,  as  by 
the  said  declaration  is  above  supposed ;  and  this  he  the  said 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  he  also  prays  a  return  of  the 
aaidcsttie,  gcKMls,  and  chatteb,  together  with  his  costs,  in 


*  See  form,  Morg.  691,  It 
ii  nnal  to  eoadade  an  avowry, 
or  eoignisanee,  with  a  reriGca- 
ian,  see  preeedents,  1  Saund. 
a47^Boote,  130,  240.  Ret 
thsM  being  in  the  aalnre  of  a 
daebratioa  need  not  be  averred , 
Co.  Lit  309  a.— Piowd.  145, 
103,  sad  ft  is  said  to  be  the 
hest  way  to  oonchide  each, 
after  shewing  the  canse  of  the 
eapti«Mi,  without  anyaTerment 
or  fiitiMr  concinsion,  1  Sannd. 
Ul.  The  aUL  7  Hen.  8.  c.  4. 
i-  9l  sad  21  Hen.  8.  c.  19.  s.  8. 
in  ease  any  arowry  or  cogni* 


zance  for  rents,  &c.  or  for  da- 
mage feasant,  be  foand  for  the 
defendant,  or  if  the  plaintiff  be 
noasait  or  otherwise  barred, 
enact,  that  defendant  recover 
bis  damages  and  costs,  the  oon- 
clasion  of  the  avowry  there- 
fore alludes  to  these  statutes. 

^  See  the  former  note ; 
the  "  &c"  means  **  costs  and 
charges  by  him  about  his  de- 
fence in  this  behalf  expended," 
I  Sannd.  347. 

®  As  to  the  mode  of  pleading 
property,  see  Bui.  N.  P.  M* 
Lil.  Ent.  358.-2  Rich.  C.  Pi  7. 


v2 
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this  behalf,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  to  be  adjudged  to  him,  &c. 


Cepit  in  alio  leco^ 
witli  avowry  for 
return  ■. 


CD.) 

ats.    >     [Actio  non^,  as  ante,  906,  Jirst  form.'] — Because 

A.  B.)he  saitfa,  that  he  took  the  said   cattle  in  the  said 

declaration  mentioned,  in  a  certain  close  called  the in 

the  parish  of aforesaid,  in  the  county  aforesaid,  with- 
out this,  that  he  took  the  said  cattle,  or  any  or  either  of 
them,  in  the  said  place  called  the in  the  said  parish  of 


-. in  the  county  aforesaid,  as  the  said  plaintiff  hath  in  his 

said  declaration  in  that  behalf  alleged.  And  this  he  the 
said  defendant  is  ready  to  verify  ;  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  &c.  And  for  having  a  re- 
turn of  the  said  cattle,. the  said  defendant  well  avows  the 
taking  of  the  said  cattle,  in  the  said  declaration  men- 
tioned,   in   the  said  close  called  %    and   justly,   &c. 

Because  he  saith,  that  ^  before  the  said  time  when,  &c.  and 
at  the  time  of  the  making  the  demise  hereinafter  mentioned 

one  £.  F.  was  seised  of  and  in  the  said  close  called  the  • 

in  which,  &c.  with  the  appurtenances,  in  his  demesne  as  of 
fee,  to  wit,  in  the  parish  aforesaid ;  and  being  so  seised,  he 
the  said  £.  F.  before  the  said  time  when,  &c.  to  wit,  on,  &c. 

A.  D. aforesaid,  in  the  parish  aforesaid,  in  the  county 

aforesaid,  demised  the  said  close  called ,  in  which,  &c. 

with  the  appurtenances,  among  other  things,  to  the  said  de- 
fendant, to  have  and  to  hold  the  same  to  the  said  defendant 

for  the  term  of years  thence  next  ensuing,  and  fully  to 

be  complete  and  ended  :  by  virtue  of  which  said  demise,  he 
the   said  defendant  afterwards,  and  before  the  said  time 


^  See  the  note  to  the  plea  of 
non  cepit,  ante,  1042,  o. '',  and 
the  precedents,  Wi lies,  475. — 
KaRt.  Ent.  554,  655.^Clift, 
Ent.636.— Tidd's  Forms,  50tt; 
4th  ed.  fiOO.  The  avowry  be- 
ing only  in  the  nature  of  a  sug- 
gestion to  entitle  the  defendant 
to  a  return  of  the  datUc,  &c. 
the  plaintiflf  cannot  traverse  it, 
but  Qinst  either  take  issue  on 
the  traverse  of  the  place,  or 
amend  his  declaration,  I  Saund. 
347,  note  1.— Willes,  475.-- 
2  B.  Sc  P.  482. 


.  ^  In  the  forms  referred  to  in 
the  last  note,  the  defendant 
prayed  judgment  of  the  decla- 
ration, but  as  this  plea  is  in 
bar,  and  not  in  abatement, 
"  actio  AOM*'  seems  more  pro- 
per, I  Saund.  347,  note  I.— 
Barnes,  353.— Willes,  476. 

^  The  riose  first  meutioned 
in  the  avowry. 

^  The  avowry  or  cognizance 
is  to  he  according  to  the  fact, 
and  niav  be  for  rent,  &c.  as  in 
the  forms,  post,  1047, &c.  See 
Willes,  475. 
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when,  &c.  to  wit,  on  the  day  and  year  last  aforesaid,  entered 

into  the  said  close  called  the ,  in  which,  &c.  with  the 

appurtenances,  and  became,  and  until,  and  at  the  said  time 
when,  &c.  was  lawfully  possessed  thereof;  and  because  the 
said  cattle  in  the  said  declaration  mentioned,  at  the  said 
time  when,  &c.  were  wrongfully  and  injuriously  in  the  said 

dose  called ,  and  treading  down  and  depasturing  the 

grass  and  herbage  there  then  growing,  and  doing  damage 
there  to  the  said  defendant,  he  the  said  defendant  well 
avows  the  taking  of  the  said  cattle,  in  the  said  close  called 

and  justly,  &c.  as  for  and  in  the  name  of  a  distress,  for 

the  said  damage  so  there  done  and  doing  as  aforesaid  \ 


IN   GENERAL. 


H 


And  the  said  defendant  by  E.  F.  his  attorney,  Plea  admitting 


CD. 

ats  .  .. 

A.  B.  \  comes  and  defends  the  wrong  and  injury,  when,  &c.  lII,S\»fe  catUc^in 
and  well  avows  the  taking  and  having  the  said  [mare]  in  the  'o'"* «»  9"»»  *>nt 

•  111^.  .•i^.i  •<■•  t     n  loo/c  them  damaire 

said  declaration  mentioned,  in  the  said  piece  or  parcel  of  feasant  In  another 

land  called  ,   as  in  the  said  declaration  mentioned,  and  <^'®*«'- 

justly,  &c.  because  he  says,  that,  &c. — [Here  state  a  seisin 
in  fee  of  another  close  in  G,  H.,  and  a  demise  thereof 
to  the  defendant  and  his  entry,  and  the  distress  damage 
feasant,  as  in  the  last  form,  to  tlw  end,  and  then  proceed 
as  follows /] — And  the  said  defendant  afterwards,  and  im- 
mediately before  the  said  time  when,  &c.  took  and  led  the 
said  [mare]  from  the  said  close,  piece,  or  parcel  of  ground 
so  demised  to  him  as  aforesaid,  to  the  said  place  in  the 

said  declaration  mentioned,  called  the  ,  in  which,  &c. 

and  at  the  said  time  when,  &c.  had  the  same  there  in  the 
way  from  the  said  close,  piece,  or  parcel  of  ground  so  de- 
mised as  aforesaid,  to  a  certain  open  pound  in  the  parish 

of ,  in  the  county  aforesaid,  there  to  be  impounded  for 

the  damage  so  done  in  the  said  close,  piece,  or  parcel  of 
ground  so  demised  as  aforesaid.  And  this,  &c. — [Conclude 
with  a  verification,  as  ante,  1043.] 


*  This  conclusion,  without  a 
▼eriGcatioD,  is  proper,  iSaund. 
347,  n.  7. — ^Ante,  1042,  n.  *. 

^  See  the  notes  to  the  plea 
ofnoncepit,  ante,  1042;  and 
cenit  in  alio  loco,  ante,  1045. 
If  the  defenclant  have  had  the 
cattle  in  the  place  oientioncd 


in  the  declaration,  though  he 
took  them  for  rent  or  damage 
feasant  in  another  close,  he 
cannot  plead  non  ccpit  or  cepii 
in  alio  loco,  but  must  plead  as 
above,  and  see  the  forms, 
1  Saund.  347  a.— 2  B.&  P.480. 
3  Wils.  205.— 2  Wits.  354. 
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Fos  nmr,  At.       [CommeneemefU  ^  avowry  or  cogmMOtteet  ms  atde^  104£,S.] 
Common  sTowry  Because  he  says,  that  the  said  plamtiff  (ofi  ''oneJ.KJ*^) 

reatmiiiQ^,^t.  f^^ &  lo^g  time,  to  wit»  for  the  space  of yean''  next 

c  19. 1,  tt  K        before  and  endfaig  on  a  certain  day*  to  wit,  the  -^—  day 

of .  A.  D. .  and  from  thence  until  and  at  the  said 


*  See  forms,  Morg.  691. — 
Tidd's  Forms,  676.  This  ge- 
neral avowry  is  given  in  oase 
of  distresses  for  rent,  &c.  by 
11  Geo.  2.  c.  19.  s.  22.     See 

1  Chit  Col.  St.  675.-2  Sannd. 
284  c,  n.  3.— Gilb.  Rep.  175  to 
185.  The  above  form  will  not 
suffice  if  the  af  owant  be  enti- 
tled to  part  only  of  the  yearly 
rent,  as  if  he  be  a  tenant  in 
common  only,  6  Bingh.  104. 
See  a  form  of  avowry  by  te- 
nant in  Gomtuon,  post,  1056. 
Id  the  case  in  6  oingh.  104, 
the  avowry  was  for  rent  due 
from  the  plaintiff,  as  tenant  of 
premises  to  the  avowant,  under 
a  demise  before  then  made,  at 
the  vearly  rent  of  jC270;  it  was 
held  not  supported  by  proof  of 
a  oonveyance  to  avowant,  to 
which  three  trustees,  the  les-> 
sors,  were  parties,  but  which 
was  executed  by  only  two  of 
them ;  and  see  the  cases  there 
cited. 

The  above  avowry  or  cogni- 
zance admits  the  property  of 
the    goods     in    the    plaintiff, 

2  Taunt.  72 ;  but  if  the  plain, 
tiff's  plea  in  bar  subsequently 
shews  the  property  of  the 
goods  to  be  in  anotlier,  the 
plaintiff  cannot  maintain  the 
action,  Id. 

How  to  make  cognisance  on 
behalf  of  a  corporation,  see 
8  Wentw.  102;  and  by  husband 
and  wife,  2  Taunt  180.  A 
husband  may  avow  in  his  own 
name  for  rent  due  in  right  of 
his  wife,  2  Bingh.  71.— Cro. 
Jao.  442.  282.— 1  Mod.  273. 

3  Salk.  207. 

It  is  sometimes  advisable  to 
draw  the  avowry  as  at  common 
law,  setting  out  the  title,  in 
order  that  a  traverse  of  a  par- 


ticular part  of  it  may  be  taken, 
and  that  the  parties  may  pro* 
ceed  to  trial  upon  some  parti- 
cular point  in  issne*  2  Saund. 
284  d. 

The  defendant  who  succeeds 
on  an  avowry  or  cognisance 
for  rent  is  entitled  to  double 
costs,  without  certificate,  or 
suggestion,  1  Taunt  210.— 4  B. 
&  C.  889.-2  Bing.  341. 

If  the  premises  have  been 
in  possession  of  an  assignee  of 
the  lease,  yet  if  the  lessor  has 
not  assented  to  the  assignment, 
it  is  said  the  avowry  may  state 
that  the  premises  were  held  by 
the  original  lessee,  8  East*  816. 
It  seems,  however,  advisable 
in  such  a  case  to  insert  two 
avowries,  one  on  the  holding 
of  the  lessee,  and  the  other  of 
the  assignee. 

The  11  Geo.  2.  c.  19.  s.  22. 
does  not  extend  to  an  avowry 
for  a  rent-charge,  1  New  Re- 
ports, 66. 

Heriot  lerrtce  is  within  the 
statute,  and  lord  may  avow  ge- 
nerally. Heriot  custom  is  not, 
2  Sannd.  168  a.— 2  Wils.  28. 
The  avowry  in  the  latter  case 
must  therefore  allege  seisin  of 
lord.  Sec.  Co.  Ent  013  a. 

That  a  party  may  distrain 
for  one  rent,  and  avow  for  aa^^ 
other,  see  2  Bingh.  446,  and 
cases  there  collected. 

^  See  8  East,  31  a— Supra, 
note. 

^This  is  usually  the  time 
during  which  the  rent  dis- 
trained for  was  accruing  due. 
The  precise  length  of  time  is 
not  material,  provided  some 
rent  was  due,  and  the  tenancy 
subsisted  at  the  time  of  dis- 
training, 6  East,  434. 
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tine  when,  &c.  ^  fadd  and  enjoyed  the  said  dweDing-liouse  ^ 
in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to 
the  said  defendant,  (or,  **  G.  W")  by  virtue  of  a  certain  de- 
mise' thereof  to  the  said  plaintiff  "^  (or,  *' the  saidJ.  K^) 
dieretofere  made,  at  and  under  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  £—,  payable  quarterly,  on,  &c.  (stating 
the  days  €f  paymeni)  •  in  every  year,  by  even  and  equal 
portions^  and  because^  the  sum  of  £ — '  of  the  rent  afore- 
said, for  the  space  of **,  ending  as  aforesaid,  on  the 


[  104«] 


*  This  is  material ;  if  the  dis- 
tress was  made  wllhio  six 
months  after  the  expiration  of 
the  tensDcy,  under  the  8  Ann. 
c.  14,  the  avowry  must  he 
fnmed  accordingly*  as  in  the 
form,  post,  1051.  To  entitle  a 
party  to  distrain,  he  must  have 
t  reversionary  interest  in  the 
premises  at  the  time  of  the 
distress,  6  Bioghu  24. — 3  Bla. 
Com.  7,  notes. 

^  State  the  premises   as  in 
the  declaration.     If  other  pre- 
mises be  demised  besides  the 
loou  ta  qmo^  then  say,  *'  the 
said   dweUiog-house    awumyH 
other  j^emues/*  bat  this  is  not 
absolutely   requisite,  as   each 
part  of  the  premises  is  liable  to 
the  whole  rent,  6  B.  &C.  34. 
The  avowry  also  need  not  state 
more  than  what  the  rent  issues 
ont  of,   and  therefore  where 
fomitare  was  also  demised  with 
a  boose,  it  was  held  not  neces- 
sary to  mention  the  furniture, 
Id.  251.     It  seems  that  though 
the  avowry  state  a  holding  of 
wmrt  premises  than  in  fact  the 
tenant  did   hold,  this  will  not 
be  a  fatal  variance.    Therefore 
where  the  avowry  was  for  rent 
in  arrear  of  a  dwelling-house. 
With  the  appurtenances,  and  it 
sppeued  in  evidence  that  the 
plaintiff  merely  occupied  the 
upper  part  of  the  house,  and 
that  the  shop  and  yard  were 
in  the  occupation  of  other  to- 
aanta,  it  was  held  no  variance, 
10  Moore,  204. 

'  The  particulars  of  the  de« 


mise  need  not  he  stated,  but  if 
stated  must  be  proved  as  al- 
leged, Dougl.  665. 

^  If  it  be  at  all  doubtful  to 
whom  the  original  letting  was, 
the  words,  "  to  him  |the  said 
plaintiff"  should  he  omitted. 

*  The  terms  of  the  tenancy, 
as  to  the  amount  of  the  re- 
served rent  and  times  of  pay- 
ment, must  be  accurately  de- 
scribed, for  a  variance  would 
be  faUl,  4  Taunt.  320.— 2  B. 
&  A.  546.  If  there  be  any 
doubt  as  to  the  amount  of  re- 
served rent,  or  the  times  when 
payable,  other  avowries  should 
be  added.  Qiuere,  whether  an 
avowry  stating  the  plaintiff  to 
have  held  under  a  demise,  at 
the  yearly  rent  of  £ — ,  without 
stating  when  the  rent  was  pay- 
able, does  not  infer  that  the 
rent  was  payable  yearly,  2  Chit. 
Bep.  531 .— Latch,264.— Brad- 
by,  26,  n. 

^  See  the  use  of  this  word, 
Carth.  328,  320. 

>  It  is  not  material  to  prove 
the  precise  sum  to  be  due,  as 
sUted  in  the  avowry,  and  if 
the  defendant  avow  for  two 
years  and  a  quarter  rent,  he 
will  recover,  if  he  prove  that 
two  years  were  due  at  the  time 
of  making  the  distress,  6  East, 
434.-5  T.  R.  248.-- 3  B.  &  P. 
348.--2  B.  &  A.  248.-4  B.  <fe 
C.  938. 

^  The  time  during  which  the 
rent  distrained  for  was  accru- 
ing due. 
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poR  RENT,  Sec,   said 


day  of 


in  the  year  aforesaid,  and  fron) 


The  like  in  a 
more  general 
form^ 


thence  until,  and  at  the  said  time  when,  &c.  *  was  due  and 
in  arrear  from  the  said  plaintiff  to  the  said  defendant  (or, 
"  G.H,"  in  a  cognizance),  he  the  said  defendant  well  avows, 
(or,  if  a  cognizance,  "  cis  bailiff  of  i/te  said  G.  //•  ttell  ac- 
knowledges") the  taking  of  the  said  goods  and  chattels'*  in 
the  said  dwelling-house  %  in  which,  &c.  and  justly,  &c.  as 
for  '  and  in  the  name  of  a  distress  for  the  said  rent,  so  due 
and  in  arrear  to  the  said  defendant  (or,  "  G.  H.*^  as  afore- 
said, and  which  still  remains  due  and  unpaid  ^  And  this, 
&c. — [Conclude  with  a  verijication,  as  ante,  1043.] 

[Commencement  of  avowry  or  cognizance^  as  ante,  1042, 3.] 
Because  he  says,  that  he  the  said  defendant  for  a  long  time, 
to  wit,  for  all  the  time  during  which  the  rent  hereinafter 
mentioned  was  accruing  due,  and  from  thence  until,  and  at 
the  said  time  when,  &c.  was  landlord  to  the  said  plaintiff  of 
the  said  dwelling-house^  in  which,  &c.  and  that  the  said 
plaintiff  for  a  long  time,  to  wit,  for  the  space  of  [half  a 
year,]  ending  on,  &c.  and  from  thence  until,  and  at  the  said 
time  when,  &c.  held  and  enjoyed  the  said  dwelling-house, 
in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to 
the  said  defendant  under  a  certain  demise  thereof,  thereto- 
fore made,  at  and  under,  &c. — [As  in  the  prececUng  fomi 
to  the  end,] 

Avowry  where  [Same  OS  the  form,  ante,  1047,  8,  to  the  asterisk,  and  then 

has  been  satii'     proceed  thus:'} — And  because  a  large  sum  of  money,  to  wit, 
ficdf.  


^This  is  material,  ante, 
1047  a,  noteV 

^  If  cattle  or  other  things  be 
alleged  in  the  declaration  to 
ha? e  been  taken,  then  avow  the 
taking  of  them  also. 

^  Jf  the  taking  be  alleged  in 
the  declaration  to  have  been 
in  any  other  place  than  a 
dwelling-house,  then  let  this 
avow  the  faking  in  such  place. 

^  Not  necefisary  after  the 
**  because,  <&€."  Carth.  32U,  9. 

^  It  has  been  supposed  that 
the  words  of  the  stat.  11  G.  2. 
c.  19.  s.  22.  render  this  allega- 
liou  necessary,  but  see  2  Marsh; 
386.  7.-7  Taunt.  72,  8.  C— 
GUb.  Kep.  181. 


^  Observe  the  notes  to  the 
preceding  form. 

K  See  form,  Tidd's  Forms, 
677.  This  form  is  not  strictly 
necessary,  for  the  plaintifl*may 
avow  for  an  entire  yearns  rent, 
&o.  though  only  part  thereof 
be  due,  3  B.  &  P.  348.-5  T. 
R.  248,  n.  c.^l  Saund.  201. 
n.  1 ;  286;  n.  8.-6  East,  437. 
Com.  Dig.  Pleader,  3  K.  14 ; 
bat  it  is  better  to  avow  only 
for  the  rent  which  is  really 
due,  in  order  to  avoid  the  en- 
pence  which  may  otherwise  be 
occasioned  by  the  defendant's 
pleading  rien  en  arrear ^  &c.  as 
to  that  part  of  the  rent  which 
has  been  satisfied. 
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the  sum  of  £ — ,  parcel  of  the  sum  of  £ — ^  of  the  rent  afore-   for  hbmt,  &c. 

said,  for  the  said  space  of ,  ending  as  aforesaid,  on  the 

said day  of ,  in  the  year  aforesaid,  and  froni  thence 

iintO,  and  at  the  said  time  when,  &c.  was  due  and  in  arrear 
from  the  said  pkintiff  to  the  said  defendant  (the  residue  of 
the  said  sum  of  £ — ,  of  the  rent  aforesdd,  having  been 
before  then  paid  and  satisfied),  he  the  said  defendant  well 
avows  the  taking  of  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  in  the  said  dwelling-house,  in 
which,  &c.  and  justly,  &c.  as  for  and  in  the  name  of  a  dis- 
tress, for  the  said  sum  of  £ — ,  parcel,  &c.  so  due  and  in 
arrear  as  aforesaid,  and  which  said  sum  of  £ — ,  parcel,  &c. 
still  remains  due  and  in  arrear  to  the  said  defendant  as 
aforesaid.  And  this,  &c. — [Conclude  fvith  a  verification, 
as  ante,  104f3.] 

C.  D.\ 

ats.  7-  And  the  said  defendant  comes,  &c.  and  justly,  &c.  The  like  lo  an- 
A.  B.  3  because  he  says,  that  the  said  plamtiff,  for  a  long  a^coJi&^°* 
space  of  time,  to  wit,  for  the  space  of  [one  year  and  three 
quarters  of  a  year]  next  before,  and  ending  on,  &c.  and 
from  thence  until  and  at  the  said  time  when,  &c.  held  aiid 
enjoyed  the  said  [messuage  or  dwelling-house,]  in  which,  &c. 
with  the  appurtenances,  as  tenant  thereof  to  the  said  £•  F* 
by  virtue  of  a  certain  demise  thereof  to  the  said  plaintiff 
theretofore  made,  at  and  under  the  yearly  rent  of  £ —  pay- 
able quarterly,  to  wit,  on,  &c.  [stating  the  days  of  payment"] 
in  every  year,  by  even  and  equal  portions,  and  because 
£ —  part  of  the  r^nt  aforesdd,  for  the  said  space  of  [on^ 
year  and  three  quarters,]  ending  as  aforesaid,  (the  residue 
of  the  said  rent  being  paid  and  satisfied)  on,  &c.  and  from 
thence  until  and  at  the  said  time  when,  &c.  werfe  due  and 
in  arrear  from  the  said  plaintiff  to  the  said  E.  F.  the  said 
defendant,  as  bailiff  of  the  said  E.F.  acknowledges  the  taking 
of  the  said  goods,  and  chattels  in  the  said  [messuage  or 
dwelling-house]  in  which,  &c.  and  justly,  &c*  as  for  and  in 
the  name  of  a  distress  for  the  said  rent  so  due  and  in  arrear 
as  aforesaid,  and  which  said  rent  still  remains  due  and  in  [  1050  ] 
arrear  to  the  said  E.  F.  and  this,  &c. 

That  although  at  the*  said  time  when,  &c.  £ —  of  the  The  like  in  an- 
rent  aforesaid,  being  part  of  one  year's  rent  due  on  the  ***"*'  """• 

said day,  &c.  aforesaid,  were  paid  to  the  said  plaintiff, 

yet  £ —  of  the  said  sum  aforesaid,  being  the  residue  of  the 


1050  AVOWRISSy   &c. 

poR  arvT,  Ar.  jc«r*t  ttmt  due  on  the  said weie  on  diat  nd  day,  &e. 

ID  antaf,  &c*  mfMud,  &c.  &c 

CogBjnuice  for        [CfffMMdMfMMH^  Of  OMlv,  lOM.] — ^Becaose  ke  aaysy  Aat 
a  qm   ren   •       ^^^  ^^  dweffiDg^hooae  in  which)  &c«  in  the  svd  dedaratioir 

mentioned,  is,  and  at  the  said  time  when,  &c.  and  fer  ten 
years  then  kiit  past,  and  king  befose^  was  parcel  of  tt  cer- 
tain ancient  tenement  in  the  parish  afetesaidy  caHed  Jarde, 
otherwise  Yard^pbu^e,  then  in  the  holdii^  of  the  said  J.  C. 
and  that  the  said  tenement  wheveof,  &o»  with  the  appurte- 
nances, on  the  iieast  day  of  St.  Michad  the  Archangel,  in 

the  year  of  our  lord >  and  for  the  space  of  four  years 

then  last  past,  and  more,  and  also  at  the  said  time  when,  ftc. 
was  and  still  is  held  by  the  said  J.  C  of  the  said  F.  H.  as  of 
his  manor  of  Clysthydon,  with  the  appurtenances,  in  the 
said  county,  by  and  under  the  yearly  rent  of  four  shillings, 
amongst  other  things,  payable  yearly  on  the  feast  day  of 
St.  Michael  the  Archangel,  of  which  said  manor  the  said 
F.  H.  during  all  the  time  aforesaid,  and  loi^  before,  iiraa  and 
ever  since  hath  been,  and  still  is,  seised  in  his  demesne  as  of 
fee^  And  that  the  said  J.  C.  before  the  rent  next  hereiiw 
after  mentioned,  or  any  part  thereof,  became  due,  entered 
into  the  said  tenement,  whereof,  &c.  with  the  appurtenances, 
and  was  seised  thereof  in  his  demesne  as  of  fee.  And  be- 
cause sixteen  shillings  of  the  rent  aforesaid,  for  four  years, 
ending  on  the  feast  day  of  St.  Michael  the  Archangel,  in 

the  year  of  our  lord on  that  feast  in  that  year,  and  also 

at  the  said  time  when,  &c.  were  due,  in  arrear,  and  unpaid 
to  the  said  F.  H.  he  the  said  T.  as  bailiff  of  the  sttd  F.  H. 
well  acknowledges  the  taking  of  the  said  goods  and  chattels 
in  the  said  dwelIing4iou8e  in  whidi,  &e.  so  being  part  of 
the  said  tenement,  with  the  appurtenances,  in  form  aforesaid, 
and  justly,  &c.  as  a  distress  for  the  afoiesaid  rent,  so  being 
due,  in  arrear,  and  unpaid  to  the  said  F.H.  accoidiag  to  the 
form  of  the  Statute  in  sueh  oaaemade  and  proyided,  and  the 
said  rent  still  remains  whoUy  due,  in  arrear,  and  unpaid : 
and  this  the  said  T.  is  ready  to  verify :  wherefore  he  prays 
judgment,  and  a  return  of  the  said  goods  and  chattels, 
together  with  his  damages,  costs,  and  charges  in  this  behalf, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
1,  to  be  a4judged  to  hkok 


»  See  6  Wentw.  160. 


IM   &BPL8YIH*  lO&l 

[Cammeneemeni  qf  a  eammom  avowry,  or  cognizance,  m   vor  rbrt»  &c. 
mrfe,  I04S,  S.}«-Becaii8e  he  says,  that  the  said  plaintiff,  S^lSre'STrent 
before  the  aaid  time  wheiit  &c»  to  wit>  oo,  &c*  and  for  a  long  was  at  to  mach 
space  of  tiiiie»  to  wit,  for  the  apace  of  two  years  and  three  J^anmy 'not'L 
quartere  of  a  year  then  last  past,  and  oontinually  from  thenoe  ceruined  •. 
until  and  at  the  said  time  when,  &c«  held  and  enjoyed  a 
certain  mansion-house,  out^houses,  &c.  with  the  appurte- 
nance^ and  also  divers  acres  of  land,  with  the  appurte- 
nances, in  the  parish  of,  &c.  (whereof  the  said  places  in 
which,  &c«  were  and  are  parcel),  as  tenant  thereof  to  the 
said  E.  F.  under  a  certain  demise  thereof  theretofore  made, 
at  a  certain  yearly  rent,  to  wit,  &c.  and  also  the  further 

yearly  rent,  after  the  rate  of shillings  per  acre  for  each 

of  the  said  acres  of  land,  payable  quarterly,  to  wit,  on,  &c. 
\jfUUi$ig  the  quarter-days^  in  each  and  every  year,  in  even 
and  equal  portions,  and  the  said  defendant  avers  that  the 
said  acres  of  land  so  held  and  enjoyed  by  the  said  plaintiff 
as  last  aforesaid,  during  the  time  last  aforesaid,  amounted 
to  divers,  to  wit,  118  acres  of  land,  to  wit,  at  the  parish 
aforesaid,  and  because  a  large  sum  of  money,  to  wit,  the 
sum  of  £ —  of  the  rent  last  aforesaid,  for  two  years  and 
three  quarters  of  a  year,  ending  on,  &c.  as  aforesaid,  be- 
came and  was  due,  and  thenceforth  until  and  at  the  same 
time  when,  &c«  was  in  arrear  and  unpaid  to  the  said  £.  F« 
he  the  said  defendant,  as  bailiff  of  the  said  £•  F.  well  ac- 
knowledges the  taking  the  said  goods  and  chattels  in  the 
places  in  which,  &c.  and  justly,  &c.  &c* 


And  the  said  defendant^  by his  attorney.  Avowry  for  rent 

A.  B.  ''comes  and  defends  the  wrong  and  injury,  when,  &c.  ^J, "  dis^ra^^ 
and  well  avows  the  taldng  of  the  said  [goods  and  chattels]  vithin  aiz  monrba 
in  the  said  declaration  mentioned,  in  the  said  [place]  in.  tlie  tenn,  nnder 
which,  &c.  and  justiy,  &c«  because  he  says,  that  the  said  ^  ^■"■*  ^  ^^^* 
plaintiff,  for  the  space  of  [two  years]  and  more,  next  before 

and  ending  on  the  ■  ■     ■  day  of in  the  year  of  our 

lord  ,  held  and  enjoyed  the  sud  [dwelling-house]  in 

which,  &c«  with  the  appurtenances,  as  tenant  thereof  to  the 


tmm^mmmm 


*  See  Via.  Ab.  Distress,  £•     c.19.  s.  22.    See  a  form  against 
pi.  10. — SB.  &  A.  692;  aniess     an  administrator,  1  Hen.  Bla. 


a  specific  rest  be  agreed  upon  466,  and  another  form,  where 

the  landlord  cannot  distrain,  there  was  a  custom  to  have  an 

5  B.  &  A.  322. — 2  Taimt  148.  away-going  crop,  1  Hen.  Bla.  5. 

^  The  tide  of  defendant  need  See  the  notes  to  I  Chit.  Col. 

not  be  set  oot,  see  II  Geo.  2.  Sut  666. 
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AVOWRIES,    &t. 


FOK  RCRT,  ^c.  sEid  defendant,  under  and  by  virtue  of  a  certain  demise  thereof 

before  then  made  by  the  said  defendant  to  the  said  plaintiff 
at  a  certain  yearly  rent  of  £ —  payable  on,  &c.  [staiing  the 
days  of  payment]  in  every  year.  And  the  said  plaintiff  con- 
tinued and  was  in  the  possession  *  of  the  said  dwelling-house, 

with  the  appurtenances,  in  which,  &c,  from  the  said 

day  of in  the  year  aforesaid,  until  and  at  the  said  time 

when,  &c.  And  because  [£6.  1  U.]  of  the  rent  aforesaid, 
that  is  to  say,  [£5.  10^.]  from  the  year  ending  on  the  said 

day  of in  the  year  of  our  lord  [1830,]  and  [£1.  !«.} 

part  of  a  [year  s]  rent,  from  the day  of [1828,}  to 


the 

the  said 


day  of [1829,]  left  unpaid  and  in  arrear  on 

day  of [1830}]  and  also  at  the  said  time 

when,  &c.  was  due,  and  in  arrear  and  unpaid  to  the  said  de- 
fendant, he  the  said  defendant  well  avows  the  taking  of  the 
said  [goods  and  chattels}  in  the  said  declaration  mentioned, 
in  the  said  [place]  in  which,  &c.  at  the  said  time  when,  &c. 
the  said  time  when,  &c.  being  within  the  space  of  six  calendar 

months  after  the  said day  of in  the  said  year  of 

our  lord  [1830,]  and  during  the  continuance  of  the  title  and 
interest  of  the  said  defendant  in  the  said  [dwelHng-house,} 
with  the  appurtenances,  in  which,  &c.  and  during  the  pos- 
session of  the  said  plaintiff,  and  justly,  &c.  for  and  in  the 
name  of  a  distress  for  the  said  rent  so  due,  in  arrear,  and 
unpaid  as  aforesaid  ;  and  which  said  rent  now  remains  due, 
in  arrear,  and  unpaid;  and  this  the  said  defendant  is  ready 
to  verify,  wherefore  he  prays  judgment,  and  a  return  of  the 
said  goods  and  chattels,  together  with  his  damages,  &c. 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  to  be  adjudged  to  him,  &c. 


C^gQinnce  for  a       And  defendant,  by 
difltrew  for   rent 


his  attorney,  comes  and  defends 


•f  catUe  on  com-  ^^  wrong  and  injury  when,  &c.  and  ad  bailiff  of  E.  F.  well 
■on  appurtenant,  acknowledges  the  taking  of  the  said  fhay,  grass,  cattle. 

Wider  1 1  Geo.  s.  ^  .**  .  l^'&»^' 

goods,  and  chattels,]  in  the  said   declaration    mentioned, 
(except  the  said  one-wheel  cart  %)  in  the  said  places  in 


e.  19.  t.  8  ^ 


*  It  need  not  be  a  tortious 
faoldiDg  o?er,  or  a  boldiog  o? er 
of  the  whole  premises,  4  B.  ^ 
C.  51.— 6  D.  &  R.  155,  S.  C. 
Therefore  a  landlord  who  per- 
mits his  tenant  to  retain  pos- 
session of  part  of  a  farm  after 
the  tenancy  has  expired,  may 
diatraiu,  uoder  the  8  Ann.c.  14. 


8. 6.  and  7,  on  that  part,  within 
six  months  after  the  expiration 
of  the  tenancy,  id. 

^  This  cognisance  was  settled 
with  great  care  by  an  eminent 
Pleader,  afterwards  raised  to 
the  Bench. 

^  By  the  stA.  11  Geo.  2.  c.  V9. 
8.  8,  cattle  or  iiock  feeding  or 
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which,  &c.  *  and  justly,  &c.  because  he  says,  that  the  said    for  rknt,  Ac. 

plaintiflr,  for  a  long  time,  to  wit,  for  the  space  of years 

next  before,  and  ending  on  the day  of in  the  year 

aforesaid,  and  from  thence  until  and  at  the  said  time  when, 

&c.  held  and  enjoyed  the  said  closes  called and  the  said 

Diessuage  and  dwelling  in  which,  &c.  amongst  other  things  ^, 
as  tenant  thereof  to  the  said  E.  F.  by  virtue  of  a  certain 
demise  thereof  to  him  the  said  plaintiffs  theretofore  made, 
at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of 
£ —  payable,  &c.  and  because  the  sum  of  £ —  of  the  rent 
aforesaid,  for  the  said  space  of  three  years  ending  as  afore- 
said, on,  &c.  in  the  year  aforesaid,  and  from  thence  until 
and  at  the  said  time  when,  &c.  was  due  and  in  arrear  from 
the  said  plaintiff  to  the  said  E.  F.  he  the  said  defendant,  as 
bailiff  of  the  said  E.  F.  well  acknowledges  the  taking  of  the 
said  hay,  grass,  cattle,  goods,  and  chattels  ( except  the  said 
one-wheel  cart)  in  the  said  places  in  which  ^,  the  said  cattle 
then  being  feeding  and  depasturing  in  and  upon  the  said 
waste  or  common  called  Aston,  and  the  said  plaintiff  in 
replevin  then  and  there  exercising  and  enjoying  a  right 
of  common  of  pasturing  thereon,  appurtenant  and  belong- 
ing to  the  said  demised  premises,  and  justly,  &c.  as  for  and 
in  the  name  of  a  distress  for  the  said  rent  so  due  and  in 
arrear  to  the  said  E.  F.  as  aforesaid;  and  this,  &c. — [Con- 
clude with  a  verification^  as  ante,  1043.] 

And  the  said  defendants  C.  and  D  by their  attorney.  Avowry  and  cog- 
come  and  defend  the  wrong  and  injury,  &c.  and  the  said  "J^Qeo*  «!"c!i9. 

a  common,  &c.  belonging  to  the  ration,  the   words,  "amongst  trew  fb'r  rent*on 

demised  premises,  may  be  dis-  other  thiDgs,**  should  be  struck  floods  fraodn- 

traiucd,  bat  the  law  gives  no  out.  lentiy  rerooTed 

authority   to    distrain  the   te-         «  If  the  original  letting  was  from  demised 

nant's  cart  upon  the  common,  not  to  him,  these  words  must  P**^™^"®'  * 

That  could  only  be  distrained  be  omitted. 

upon   the  demised    premises,         ^  The  Pleader  doubted  wlie- 

ooless  fraudulently  removed  to  ther  the  right  on^lit  not  bere 

prevent  its    being    distrained,  to  be  more  partinularly  stated, 

see  1  Chit.  Col.  Stat.  671,  662,  but  advised,  that   unless  this 

863,  notes.  general   statement  were    spe- 

^  The   declaration  specified  cially    demurred    to,    as    not 

in  what  particular  places  the  being  sufficiently  particular,  it 

different  articles  were  taken,  would  suffice. 
some  in  a  dwelling-house,  &c.         ^  See   the   notes   and   cases 

and  some  on  a  waste.  upon  this  euactnient,  and  the 

^  If  the  rent  be  not  for  any  third  section  of  the  1 1  Geo.  2. 

other    land  or  premises   than  c.  19. — Ante,  vol.    ii.  495  6; 

the    two  fields,  and  the  mes-  and  1  Chit.  Col.  Stat.  669,  and 

soage  mentioned  in  the  decU-  notes.    The  avowry  must  be 
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RBMTy  Ac   C.  in  his  own  right,  well  avows,  and  the  said  D.  as  bsiiiff  of 
the  said  C.  well  acknowledges  the  taking,  &c.  in  the  said 
[place]  in  which,  &c.  because  they  say,  that  the  said  plaintiff, 
for  the  space  of  [one  year]  next  before,  and  ending  on,  &c 
{the  day  the  rmU  feU  due)  and /ram  thence  mUU  and  at  tke 
said  time  when,  ^.  enjoyed  a  certain  [messuage,  tenement, 
and  premises,]  situate  and  being,  &c.  as  tenant  thereof  to  the 
smd  C.  under  and  by  virtue  of  a  certain  demise  theretofoie 
made  by  the  said  C.  to  the  sud  plaintiff,  at  and  under  the 
[yearly]  rent  of  £ —  payable  on,  &c.  (etaiing  the  day*  of 
payment)  in  the  said  year;  and  because  the  sum  of  £ — of 
the  rent  aforesaid,  for  [the  year]  aforesaid,  ending  on,  &c* 
{the  day  the  rent  fell  due)  on  that  day,  and  from  thence  until 
and  at  the  said  time  when,  &c.  was  due,inarrear,and  unpaid 
from  the  said  phuntiff  to  the  said  C.  and  beeaose  the  said 
goods  and  chattels  in  the  said  declaratioii  mentianed,  before 
the  said  time  when,  ^e.  and  efter  the  rent  afareaaid  became 
due  and  payable  from  the  eaid  pUmtiff  to  the  eaid  CL  to  wit, 
an,  ifc.  were  wrongfiilly,  fraudulently,  and  unjusdy  removed 
and  taken  by  the  said  plainlifl^  from  and  out  of  the  said 
[messuage,  tenement,  and  ppemtses  aforesaid]  so  demised  by 
the  said  C.  to  the  said  plaintiff,  with  intent  wrongfully  and 
unjustly  to  defraud  the  said  C.  of  the  said  rent,  and  to  pre- 
vent the  said  C.  from  distraining   the  same  for  the  said 
arrears  of  rent,  against  the  form  of  the  Statute  in  sueh  ease 
made  and  provided ;  and  also  because  the  said  goods  and 
chattels  were  afterwards^  to  wit,  on  die  day  and  year  last 
aforesaid,  put  and  placed  by  the  said  plaintiff  into  the  said 
place  in  which,  &c.  in  the  said  declaration  mentioned,  the 
said  C.  in  his  own  right,  well  avows,  and  the  said  D.  as  bailiff 
of  the  said  C.  well  acknowledges  the  taking  of  the  said 
goods  and  chattels  in  the  said  [place]  in  which,  &e.  in  the 
said  declaration  mentioned,  and  justly,  &c  at  the  said  time 


special^  4Campb.  136.  la  order 
to  support  \i,  the  goods  mast 
be  the  property  of  the  tenant, 
6  M.  &  8.48;  and  the  plea 
should  shew  it.  Id.  It  has 
been  said,  that  to  jastify  the 
landlord  distraioing  noder  this 
act,  the  reut  most  be  in  srrear 
at  the  time  of  the  removal, 
2  Saund.  284,  tk.  —  ^6  £sx>.  16. 
2  Saoud.  2,  d.  h.  —  Sed  vide 
4  Campb.  136.— 2  Saund.  2B4^ 
contri,  and  the  words  gf  the 


act  seem  to  be  against  the  coi^ 
rectness  of  such  a  doctrine. 
How  far  a  creditor  may  re- 
move, 6  M.  &  8.  200«  and  what 
proof  of  fraiidoleol  renovAl, 
0  Price,  301.— 3  D.&  R.  fiOl. 
The  removal  need  not  be  dan- 
destine  as  well  as  fraodnlent, 
4  D.  &  R.  33.  It  is  immate- 
rial at  what  time  the  goods  are 
removed^  whether  by  day  or 
night.  Id.  ibid.  —  1  <3ar.  Rep. 
121. 


lH  BJBKSVIV* 


10S4ft 


whm^  fte.  {the  feune  bekg  within  tfairtjr  dsys  next  adtor  the  po«  «>««,  flee. 

said  firaudulent  ffemoral  -of  the  Mid  foods  aad  chatteis  Iram 

and  out  of  the  said  [iiie8Siyige»  tenenent,  and  premises  J  so 

dsfiuaed  «s  sfi>reflaid,  by  the  said  C.  to  the  said  phdntiff,)  f^ 

and  in  the  name  of  a  distress  for  the  rent  so  beii^  doe  and 

in  amar«  &c.    And  this,   &c.  wherefore,  &c.— {GmcAMle 

witk4i  verification,  as  amie,  1043.] — [If  ike  goode  were  re- 

moved  before  ike  remi  feU  dme^  or  ihere  be  any  doubi  as  to 

wkeiier  tie  removal  was  ^fier  thai  imOf  ihen  add  smother 

os&mry,  Uke  the  above^  omsUing  ihe  ufords  in  stefios.] 

[First  avowry  Uke  the  mammon  one,  amte,  ]04>7,  /or  ike  Avowry  for 

Becauae  he  says^  that  before  and  at  the  said  time  wben»  &c.  over  after  notice 

he  the  aaid  defendant  waa  seised  in  his  demesne  as  of  fisc,  of  him.onii  Oeo.s. 

aadiBthe[dwelling-honse]]Bwhich»&c.andbeingsoseised9  <^*i^-* 

be  the  said  defendant  hevetofore,  sad  before  the  said  time 

when,  &C.  to  wit^on,  &c.  at,  &&  demised  to  the  said  plaintiff 

the  said  [dwelling4iovse]  in  which,  &c«  to  hoM  tiie  same  to 

tfaeasad  pUintiff  from  tiie  day  and  year  last  aforesaid,  far  one 

whole  year  tbeq  next  ensning,  and  so  from  year  to  year  so 

long  as  the  said  defendant  and  plaintiff  should  respectively 

pkaaa^  at  the  yearly  rent»  or  sum  of  [£18|]  payable  [qnsr- 

teriy,]  to  wit,  on«  &c.  {stating  days  of  payment)  in  each  and 

every  year,  by  even  and  equal  portions ;  by  virtue  of  which 

said  demise  the  said  plaintiff  on  the  said,  &c.  entered  into 

and  upon  the  said  demised  premises,  and  became  and  was 

poaaeaaed  thereof,  and  being  so  possessed,  before  the  said 

time  when,  il&c  and  before  the  [Ist  of  August,  1896,]  to  wit, 

on,  &c.  aforesaid,  at,  &c.  (venue)  he  the  said  plaintiff  having 

power  to  detennine  the  said  tenancy,  by  giving  notice  to 

quit  hereinafter  mentioned,  gave  to  the  said  defendant  notice 

thit  he  the  said  plaintiff  would  quit  and  deliver  up  posses- 

flon  of  die  sud  dwelling-house  and  premises  so  by  him 

hdden  as  aforesaid,  on  the  [Ist  of  August]  then  next.    And 

the  said  defendant  fiirther  saith,  that  the  said  plaintiff  did 

notnorwonld,  on  the  day  and  year  last  aforeaaid,  quit  or 


*  A  landlord  may  diatrain 
for  doable  rent  where  the  te- 
nant holds  over  after  his  own 
notice,  bat  not  for  doable  valne 
vhefe  he  faolda  over  after  the 
kndlord's  notice,  aee  I- Chit 
Col.  Stat.  674,  and  notea;  and 


the  form  of  declaration 
for  double  rent,  ante,  405  ; 
for  donUe  value,  ante,  403.  Tt 
aeena  that  an  avowry  for  don- 
Ue rent  will  be  roaintained, 
though  Uie  aingle  rent  only  be 
due,  aee  4  B.  &  C.  022. 
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AVOWRIES,    &C. 


FOR  RBiiT,  dec.  deliver  up  possession  of  the  said  [dwelling-house]  and  pre- 
mises pursuant  to  the  said  notice,  but  then  and  there  refused 
so  to  do ;  and  on  the  contrary  thereof,  without  the  consent 
of  the  said  defendant,  held  over  and  continued  possession 
of  the  said  [dwelling-house  and]  premises,  from  the  day  and 
year  last  aforesaid  until  and  at  the  said  time  when,  &c«  al- 
though the  said  defendant  during  that  time  was  entitled  to 
the  possession  thereof  from  the  said  plaintiff,  whereby  the 
said  plaintiff  then  and  there  became  liable  to  pay  to  the  said 
defendant  during  the  time  he  the  said  plaintiff  continued  in 
possession  of  the  said  [dwelling-house  and]  premises  after  the 
said  [1st  of  August,  A.  D.  1826,]  as  aforesaid,  the  yearly  rent 
of  [£S6,]  being  at  the  rate  of  double  the  rent  or  sum  which 
the  said  plaintiff  would  otherwise  have  paid,  in  case  the  said 
notice  had  not  been  so  given :  and  because  the  sum  of  [£18] 
of  the  said  rent  of  [£36]  for  [one  half]  year,  next  before  and 
ending  on  the  said  [1st  day  of  August,  A.  D.  18^,]  aforesaid, 
and  from  thence  until  and  at  the  said  time  when,  &c.  was  due 
and  in  arrear  from  the  said  plaintiff  to  the  said  defendant, 
he  the  said  defendant  well  avows  the  taking  of  the  said 
goods  and  chattels  in  the  said  declaration  mentioned  in  the 
said  [dwelling-house]  in  which,  &c.  and  justly,  &c.  as  for 
and  in  the  name  of  a  distress  for  the  said  rent  so  due  and  in 
arrear  to  the  said  defendant  as '  aforesaid,  and  which  still 
remains  due  and  unpaid.  And  this,  &c. — [Conclude  with  a 
veti/ication^  as  ante,  1043.] 


[  1055  ] 

CoipiicaDce  as 
bailiff  of  an  ex- 
ecator,  ander 
S«Hen.8.  c.57. 
for  a  distress  for 
rent  dne  to  de- 
ceased ■. 


And  the  said  defendant,  by his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  &c.  and  as  the  bailiff 
of  C.  J.  B.  esq.  executor  of  the  last  will  and  testament  of 
Sir  C.  B.  knt.  deceased,  well  acknowledges  the  saking  of  the 
said  [goods  and  chattels]  in  the  said  declaration  mentioned, 
in  the  said  [dwelling-house]  in  which,  &c.  and  justly,  &c. 
because  he  saith,  that  the  said  plaintiff  for  a  long  space  of 
time  and  during  all  the  time  whicli  the  rent  hereinafter  men- 
tioned was  accruing  due,  to  wit,  continually  from  the 

day  of ,  in  the  year  of  our  lord ,  until  and  upon 


^Tbis  plea  held  goad,  see 
3  Moore,  608.— 1  B.  &  B.  279, 
S.  C— 8Taunt.l59.— 2  Moore, 
48.-4  Id.  409.— 2  Bing.  1 93. 
See  Hradlj\  on  Distresses,  74, 
Ac.  and  the  notes,  I  Chit.  C'ol. 
Slat.  650.     QuiBre  wbelhcr  lbi» 


statate  extends  to  all  rent  ser- 
vices reserved  apon  leases  for 
years,  as  well  as  upon  freehold 
leases,  2  Moore,  48.  How  to 
plead  to,  see  2  B.  Jk  B.  30. — 
3  Moore,  608.—  I B.  &  B.  279, 
S.  C. 
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the  • day  of in  the  same  year,  and  from  thence  for  rbiit,  &c» 

until  the  time  of  the  death  of  the  said  Sir  C.  B.  which  hap- 
pened heretofore,  to  wit,  on,  &c.  to  wit,  at,  &c.  (penue)  held 
and  enjoyed  the  said  [dwelling-house]  in  which,  &c.  with 
the  appurtenances,  as  tenant  thereof  to  the  said  Sir  C.  B« 
under  and  by  virtue  of  a  certain  demise  thereof  theretofore 
made,  at  and  uilder  the  yearly  rent  of  £ —  payable  quar- 
terly, to  wit,  on,  &c.  [stating  the  quarterly  days]  in  each 
and  every  year  * ;  and  because  a  large  sum  of  money,  to  wit, 
the  sum  of  £-^  of  the  rent  aforesaid,  for  the  space  of  one 
quarter  of  a  year  of  the  said  time,  ending  on,  &c.  became 
and  was  due  and  in  arrear  to  the  said  Sir  C.  B.  deceased^ 
in  his  life-time,  and  continued  so  in  arrear  and  unpaid  until 
and  at  the  time  of  the  death  of  the  said  Sir  C.  B.  and  from 
thence  until  and  at  the  said  time  when,  &c«  continued  in 
arrear  from  the  said  plaintiff  to  the  said  C.  J.  B.  as  such 
executor  as  aforesaid,  and  because  the  said  plaintiff  re- 
mained in  possession  of  the  said  [dwelling-house]  in  which, 
&c.  from  the  death  of  the  said  Sir  C.  B.  until  the  said  time  [  105G  ] 
when,  &c.  the  said  defendant  as  bailiff  of  the  said  C.  J.  B. 
as  such  executor  as  aforesaid,  well  acknowledges  the  taking 
of  the  said  [goods  and  chattels]  in  the  said  declaration  men- 
tioned, in  the  said  [dwelling-house]  in  which,  &c.  and  justly, 
&c.  as  for  and  in  the  name  of  a  distress  for  the  said  rent  so 
due  and  in  arrear,  as  aforesaid,  and  which  said  rent  still 
remains  due,  in  arrear,  and  unpaid  ;  and  this,  &c. — [Veri" 
Jication,  as  ante^  104S,  and  conclude  with  a  profert  of  the 
letters  testamentary^  as  ante,  35,  and  then  insert  a  cogni- 
sancefor  rent  due  to  executor  as  a  devisee  in  his  own  right, 
not  stating  the  derivative  character,  if  tliere  be  any  ground 
for  such  a  cognizance.] 

[Commencement  of  avowry,  as  ante,  KHS.] — Because  he  Avowry  by  one 
says,  that  he  the  said  plaintiff  for  a  long  space  of  time,  to  J|["7Vol" ma" 

due  to  liiiii  K 

*  It  is  unnecessary  for  the  rial  after  verdict,  3  Moore,  G08. 

defendant  to    shew  how   the  1  B.  ^(?  B.  279,  8.  C. 

Slaintiff  became  epUtled  to,  or  ^  See  the  forms,  5  T.  R.  240. 
eld  the  premises,  2  Moore,  48.  8  Wentw.  122.  See  form  of 
8  Taunt.  159,  8.  C.  The  tea-  avowry  by  a  joint-tenant,  Cartb. 
tator*s  title  need  not  be  shewn  ;  328.  The  above  form  of  avow- 
neither  need  it  be  shewn  that  ry  mast  be  adopted  where  the 
the  executor  was  entitled  to  avowant  has  not  a  right  to  the 
^  distrain,  at  least  the  omission  entire  rent,  see  G  Hing.  104, 
of  these  averments  is  immate-  ante,l047,  o.    Tenants  in  comr 

VOL.  III.  o 
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AVOWRIES,   &C. 


FOR  RBNT,  Sec,  Wit,  foF  the  spacc  of  — 

day  of A.  D. 


next  before^  and  ending  on  die 
—  and  from  thence  until,  and  at 


the  same  time,  when,  &c.  held  and  enjoyed  one  undivided 
moiety  (the  whole  into  two  equal  moieties  to  be  divided)  of  the 
said  dwelling-house,  in  which,  &c.  with  the  appurtenances, 
as  tenant  thereof  to  the  said  defendant,  under  and  by  virtue 
of  a  certain  demise  thereof  to  the  said  plaintiff  theretofore 
made,  at  and  under  the  yearly  rent  of  £ —  payable  quarterly, 
on  the,  &c.  [stating  the  entire  rent,  and  the  days  of  payment] 
In  every  year,  by  equal  and  even  portions ;  and  because  one 
undivided  moiety  of  the  sum  of  £ —  of  the  rent  aforesaid, 

for  the  space  of ending  as  aforesaid,  on  the  said 

day  of A.  D. aforesaid,  and  from  thence  until,  and 

at  the  said  time  when,  &c.  was  due  and  in  arrear  from  the 
said  plaintiff  to  the  said  defendant,  he  the  said  defendant  well 
avows  the  taking  of  the  said  goods  and  chattels  in  the  said  de- 
claration mentioned,  in  the  said  dwelling-house,  in  which,  &c. 
and  justly,  &c.  as  for  and  in  the  name  of  a  distress  for 
the  said  undivided  moiety  of  the  said  rent  so  due,  and  in 
arrear  and  unpaid  as  aforesaid,  and  which  is  still  due,  in 
arrear,  and  unpaid ;  and  this  be  the  said  defendant  is  ready 
to  verify,  wherefore  he  prays'  judgment,  and  a  return  of  the 
said  goods  and  chattels,    together  with  hb  damages,  &c 


mon  cannot  join  in  an  avowry 
for  rent,  though  they  most  join 
in  an  avowry  for  damage  fea- 
sant, 6  T.  R.  246.—  Sir  Wm. 
Jones,  2^.-2  Hen.  Bla.  386. 
One  joint-tenant  may,  without 
the  assent  of  his  fellows,  ap- 
point a  bailifT  to  distrain  for 
rent  dne  to  all  the  joint-tenants, 
4  Btng.  562 ;  and  in  general  if 
a  party  has  an  interest  to  entitle 
him  to  distrain,  his  being  bailiff 
is  not  traversable,  Year  Book, 
16  Hen.  7, 17  a.  —  In  2  B.  & 
B.  465—6  Moore,  297,  8.  C. 
it  was  held  that  an  avowry  by 
one  of  several  co-heirs  in  gavel- 
kind, and  a  cognizance  as  bai- 
liff of  the  other  co-heirs  need 
not  aver  an  authority  to  dis- 
train from  the  other  co-heirs. 
The  avowry  for  rent  mast  be 
de  und  medieiate  of  the  whole 
rent,  and  not  of  a  certain  sum, 
which  amounts  to    a   moiety. 


Carth.289.— iLd.  liaym.423. 
I8alk.89l.— 5  Mod.25.— Bac. 
Ab.  Joint-tenant,  &c.  K. — Sed 
vide  per  Abbott,  C.  J.  4  B.  & 
C.  158.— In  3  Salk.  207— oT. 
R.  247,  it  is  said,  if  three  te- 
nants in  common  distrain  thirty 
beasts,  they  must  each  of  them 
avow  separately  for  ten.  Where 
land  was  demised  by  four  per- 
sons (whose  original  title  did 
not  appear)  at  one  entire  rent, 
to  be  divided  and  paid  sepa- 
rately in  equal  portions,  and 
one  of  the  four  distrained 
upon  the  tenant  for  her  own 
share  of  the  rent,  it  was  held 
the  distress  was  regular ;  for 
whatever  might  have  been  the 
interest  of  the  landlords  as  be- 
tween themselves,  as  between 
them  and  the  terre-tenant,  they 
were  tenants  in  common,  and 
entitled  each  to  a  separate  dis- 
tress, 1  M.  &  Y.  107. 
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according  to  the  forin  of  the  Statute  in  such  case  made  and  for  rbmt,  &c. 
provided^  to  be  adjudged  to  him^  &c.    And  for  a  cogni-  Cognizance  by 
zance  in  thb  behalf,  the  said  defendant  by  leave  of  the  [^"JJ^e^'/eLnt 
court  here,  for  this  purpose  first  had  and  obtained,  accord-  in  common, 
ing  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, as  bailiff  of  6.  H.  well  acknowledges  the  taking  of 
the  said  goods  and  chattels  in  the  said  declaration  men- 
tioned, in  the  said  dwelling-house,  in  which,  &c.  and  justly, 
&c.    Because  he  says,  &c. — [Cognizance  as  bailiff  of  the 
other  tenant  in  common  for  an  undivided  moiety  of  the  rent 
due  to  him^  similar  to  the  above  avowry ^  and  see  ante,  1048, 
1040,  cu  to  the  language  of  the  cognizance.^ 

POOR   RATE. 

[First  plea^  non  cepit,  as  ante^  104@;   second  plea,  as  Avowry  for 
follows ;] — And  for  an  avowry  in  this  behalf,  by  leave  of  the  P^""**  "^®*' 
court  here,  for  this  purpose  first  had  and  obtained,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, the  said  defendant,  as  churchwarden  of  the  parish  of 

in  the  county  of aforesaid,  and  the  said  E.  F.  as 

overseer  of  the  same  parish,  well  avow  the  taking  of  the 
said  [stack  of  hay]  of  the  sidd  plaintiff,  as  in  the  said  de- 
claration mentioned,  in  the  said  [place]  in  which,  &c.  and 
justly,  because  they  say,  that  the  seizing,  taking,  and  de- 
taining of  the  said  [stack  of  hay]  as  in  the  said  declaration 
mentioned,  were  done  by  them  the  said  defendant  and  £•  F. 
by  authority  of  a  certain  act  of  parliament  made  in  the  par- 
liament of  the  lady  Elizabeth,  late  queen  of  England,  holden 
at  Westminster,  in  the  county  of  Middlesex,  intituled,  **  An 
Act  for  the  Relief  of  the  Poor,"*  and  according  to  the  tenor, 
purport,  and  effect  of  the  same  act.  And  this,  &c. — [Con- 
clude with  a  verification^  as  ante,  1043.] 

[  1058  ] 
[Commencement  of  avowry,  as  ante,  1042.] — Because  he        damage 


PBA8ANT. 

Avowry  by 


•Thestet.  43Eliz.c.a.8.19,  general,  see  1  Saund.  347  d,  ^Ta^^'^'^IIVJL'^^^L 
givesthegeneraiissaenotg^ilty  note  6.  it  is  Decessary  to  set  feasant ^ 
in  case  of  a  distress  for  poor  forth  the  natare  of  the  plain- 
rates,  and  also  the  above  spe-  tiflT^s  title,  and  it  is  not  suffi- 
cial  plea.  See  form,  2  Rich,  cient,  as  in  trespass,  merely  to 
C.  P.  355. — See  2  Moore,  4  L7.  say  that  the  defendant  was  law- 
The  avowant  in  this  case  is  only  folly  possessed,  &c.  2  B.  &  P. 
entitled  to  single  costs  under  359. — 2  Sannd.  284  d,  285. — 
the  statute,  1 B.  &  B.  517.  1  Saund.  347  d.     How  tenants 

**  See  form,  Plead.  A.  471,  in  qommon  are  to  avow,  see 

475.-2  Rich.  C.  P.  7,  358.—  2  IJen.  Bla.  386. 
*Morg.  600.    As  to  this  plea  in 

o2 
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AVOWRIES,    &C. 


DAMAGR 
FEASANT. 


saitli,  that  the  said  place  in  which,  &c.  *,  now  is,  and  at  the 
said  time  when,  &c.  was  the  close,  soil,  and  freehold  of  the 
said  defendant  ^  and  because  the  said  [cattle],  at  the  said 
time  when,  *&c.  were  in  the  said  place  in  which,  &c.  eating 
up  the  gras's  there  then  growing,  and  doing  damage  there 
to  the  said  defendant,  he  the  said  defendant  well  avows 
the  taking  of  the  said  [cattle]  in  the  said  place  in  which, 
&c.  and  justly,  &c..as  for  and  in  the  name  of  a  distress; 
for  the  said  damage  so  there  done  and  doing  as  afore- 
said. And  this,  &c. — [Conclude  with  a  verification^  a^ 
ante,  1043.] 


er 


The  like  by  a  te-  [Commencment  of  avotvry  or  cognizance,  as  ante,  1042.] — 
"ear  thT^ewee  Because  he  says,  that  G.  H.  before  the  said  time  when,&c. 
being  a  freehold-  and  at  the  time  of  the  making  of  the  demise  hereinafter 

mentioned,  was  seised  of  and  in  the  said  place  in  which,  &c. 
with  the  appurtenances,  in  his  demesne,  as  of  fee;  and 
being  so  seised  he  the  said  G.  H.  before  the  said  time  when, 
&c.  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  demised  **,  the 
said  place  in  which,  &c. '  with  the  appurtenances,  to  the 
said  defendant,  to  have  and  to  hold  the  same  to  the  said 
defendant  for  one  whole  year  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  and  so  from  year  to  year  as 
long  as  they  the  said  G.  H.  and  defendant  should  respect- 
ively please ;  by  virtue  of  which  said  demise  he  the  said 
defendant  afterwards,  and  before  tlie  said  time  when,  &c. 
to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  the 


*  Where  the  defendant  is 
only  seised  of  part  of  the  (leld, 
cVc.  mentioned  in  the  declara- 
tion, it  is  necessary  in  the 
avowry  to  qualify  the  state- 
ment of  the  seisin  accordingly, 

1  Saund.  347  d.  n.  5 ;  and  see 

2  Hen.  JJla.  386. 

**  In  an  avowry  by  a  free- 
holder, the  words  close ^  soil, 
and  freehold ,  are  siifiicient, 
1  8a'und.  347  d,  note  G.— 2  Id. 
206  a.  If  a  seisin  be  shewn, 
what  must  bestated,see2Lutw. 
1230, 1.  If  under  a  lease,  state 
the  seisin  in  fee  of  the  lessor 
and  the  lease,  with  a  profert, 
and  then  state  the  entry  as 
above.  As  to  freehold  in  right 
of  wife,  and  pleading  title  in 


general,   see  ante,  560  to  592. 

«^  See  form.  2  Rich.  C.  P. 
339.  It  is  not  suQicient  merely 
to  state  that  the  defendant  wa^s 
lawfully  possessed,  SfC.  bat  the 
seisin  in  fee  and  the  demise 
must  be  stated  according  to  the 
fact,  2  B.  &  P.  359.— 2$aand. 
284  d,  285.  See  the  mode  of 
stating  different  seisins  in  fee, 
and  demises  by  lease,  &c.  ante, 
560  to  592,  and  the  Index, 
''Title  Pleaded:' 

^  If  the  demise  was  by  in- 
denture of  lease,  then  state  it, 
and  the  defendant's  entry,  as 
ante,  549  to  551. 

*  See  the  cases  in  6  B.  A:  C. 
34.— 10  Moore,  264.— Ante, 
1058. 
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said  place  in  whicb^  &c.  with  the  appurtenances,  and  be* 
came,  and  until  and  at  the  said  time  when,  &c.  was  possessed 
thereof,  and  because  the  said  cattle  in  the  said  declaration 
mentioned  at  the  said  time  when,  &c.  were  wrongfully  in  the 
said  place  in  which,  &c.  treading  down  and  depasturing  the 
grass  there  then  growing,  and  doing  damage  there  to  the 
said  defendant,  he  the  said  defendant  well  avows  the  taking 
of  the  said  cattle  in  the  said  place  in  which,  &c.  and  justly, 
&c.  as  for  and  in  the  name  of  a  distress  for  the  said  damage 
so  there  done  and  doing  as  aforesaid.  And  this,  &c. — 
[Conclude  with  a  verificationy  as  UMte,  104*3.] 


DAMAGE 
FEASANT. 


[Commencement  of  avowry  or  cognizance^  as  ante,  1042.]  The  like  as  a 
Because  he  says,  that  the  said  place  in  which,  &c.  *"  now  is  as  his  tenant, 
aiid  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  bath  been  and  still  is  situate  within  the  manor 
of,  &c. — [Here  state  that  the  locus  in  quo  was  copyhold^ 
and  the  admission  of  the  copijholdeVy  and  the  entry  of  such 
copyholder,  as  ante,  565,  and  then  'state  the  demise  from 
year  to  year  to  the  defendant,  ami  the  distress  damage 
feasant,  as  ante,  1058,  or  if  the  defendant  were  tenant  under 
an  indenture  of  lease,  state  the  lease  and  defendants  entry, 
as  ante,  5^  to  551,  and  conclude  with  a  verification,  as 
ante,  1043.] 


[Commencement  of  avowry  or  cognizance,  as  ante,  1042.]  Avowry  for  a  dis- 

Because  he  says,  that  before  and  at  the  said  time  when,  &c.  ^x  byla^free-*" 

he  the  said  defendant  was  and  still  is  seised  in  his  demesne  ^^o^dcr  haviog 

as  of  fee  ^,  of  and  in  a  certain  messuage  and  land,  with  the  in  the  /qcuj  m 


quo 


'  Or  a  certain  part,  to  wit, 
— -  acres  of  the  said  place  in 
«bich,  &c.  see  1  Saund.  347  d, 
Dtite  •>. 

^  See  the  several  avowries 
and  cugnizances,  indexed  in 
^  Weotw.  cxliv.  to  ccxxvii.  and 
Hoote,  237,  8.  This  form  will 
!»uflice  to  shew  the  mode  io  which 
au  avowry,  damage  feasant  by 
a  commuoer,  states  the  facts, 
and  see  1  Saund.  346,  note  2. 
The  diflerenl  forms  of  pleading 
title,  ante,  560  to  592,  and  the 
torms,  post,  in  Trespass,  will 
sallicienUy  enable  the  Pleader 
lo  Irauic  anv  other  a%'owrv  or 


cognizance,  which  may  occur 
in  the  ordinary  coarse  of  prac- 
tice. See  Mr.  Woolrych's  use- 
ful work  on  Commons,  2B4  to 
308. 

*^  In  a  plea  of  this  nature  the 
defendant's  title  must  be  set 
out  accurately, -4  T.  R.  718. — 
Cro.  Car.  59l>.— Cro.  Jac.  436. 
In  pleading  a  right  of  common 
by  prescription,  the  defendant 
must  shew  z  seisin  in  fee  of  the 
land  in  respect  of  which  he 
claims,  and  prescribe  in  the 
que  estate  for  the  right.  VV  here 
a  defendant  justified  under  a 
right  of  common   of  pasture. 
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FEASANT. 


Prescriptive 
right  or  common. 


appurtenances,  situate,  lying,  and  being  in  the  parish  of 

aforesaid  %  and  that  he  the  said  defendant,  and  all 

those  whose  estate  he  now  hath,  and  at  the  said  time  when, 
&c.  had,  6f  and  in  the  said  messuage  and  land,  with  the 
appurtenances,  from  the  time  being,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary  ^  have  had,  and  have 
been  used  and  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  the  said  defendant  still  of  right  ought  to 
have,  for  himself  and  themselves,  his  and  their  tenants  aod 
farmers,  occupiers  of  the  said  messuage  and  land  with  the 
appurtenances,  common  of  pasture,  in,  upon,  and  through- 
out the  said  place  in  which,  &c.  called  t *,  for  all  his 

and  their  commonable  cattle  "*,  levant  and  couchant  %  in  and 
upon  the  said  messuage  and  land,  with  the  appurtenances. 


by  shewing  a  demise  from  a 
freeholder  for  life  of  the  land 
in  respect  of  which  be  claimed, 
and  averred  that  he,  the  de- 
fendant, and  all  those  whose 
estate  he  then  had,  and  his 
landlord  from  time,  &c.  had 
common  of  pasture  in  respect 
of  the  demised  premises,  it 
was  held,  on  demurrer,  that 
theplea  was  bad, 3  Y.  <&  J.  93. 

The  quality  and  quantity  of 
the  estate  of  the  claimants 
should  be  stated  accurately, 
and  where  the  plaintiff  pre- 
scribed in  a  que  eslaie^  to  have 
common,  together  with  certain 
tenants  of  a  manor,  a  demur- 
rer was  allowed,  because  he 
had  not  said  whose  tenants 
they  were,  or  how  many  bad 
the  right,  2  Lev.  178. 

A  customary  freeholder  may 
plead  his  right  in  a  que  estate, 
2  Ld.  Raym.  1188. 

It  is  not  necessary  to  allege 
that  the  defendant  was  in  pos- 
session, as  that  is  implied  from 
the  allegation  of  a  seisn  in  fee, 
until  the  contrary  be  shewn. 
4M.  &  S.  392.-16  East,  343. 
It  is  a  rule,  that  where  a  feoff- 
ment is  pleaded,  it  shall  be  in- 
tended to  have  been  by  deed, 
Cro.  Car.  482.— Cro.  Jac.  411. 

^  The  vili  mast  be  stated, 
and   this  accurately,  see  Cro. 


Jac.  288.— 5  T.  R.  412.— Wool- 
rycb,  287. 

^  The  omission  of  these  words 
might,  it  seems,  be  aided  after 
verdict,  3  T.  R.  147 ;  but  not 
ou  demurrer,  id.;  and  see 
Godb.  347. 

^  This  seems  necessary,  see 
5  T.  R.  412,  n. 

^  The  prescription  must  be 
set  out  accurately,  and  precisely 
according  to  the  facts.  If  the 
entire  prescription, as  stated,  be 
not  proved,  the  defendant  will 
fail,  see  Woolrych  on  Com.  287, 
288.  Where  a  jostification  was 
made  for  common  in  500  acres, 
and  it  turned  out  that  five  of 
them  had  been  released  bj  an 
ancestor  of  the  plaintiff,  the 
court  held  that  the  prescription 
had  failed,  Noy  Kep.  67. — 
Where  the  prescription  was  for 
one  hundred  sheep,and  the  jury 
found  a  right  for  one  hundred 
sheep  and  six  cows,  the  court 
were  of  opinion  the  prescrip- 
tion was  well  stated,  Cro.  £liz« 
722 ;  but  if  the  finding  of  the 
jury  bad  been  for  one  hundred 
and  twenty  sheep,  and  so  more 
of  the  same  kind,  it  would  hare 
been  otherwise,  Id.  723;  and 
see  ante,  800. 

•  This    is     necessary, 
I  Saund.  28  a,  5th  edit. 


IN   REPLEVIK. 
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every  year,  at  all  times  of  the  year  ^,  as  to  the  said  mes- 
suage and  land,  with  the  appurtenances  belon^g  and  ap- 
pertaining ^  And  because  the  said  cattle  in  the  said  decla- 
ration mentioned,  at  the  said  time  when,  &c.  were  in  and 

upon  the  said  place  in  which,  &c*  called depasturing 

and  destroying  the  grass  then  there  growing  and  being,  aiid 
doing  damage  there,  so  that  the  said  defendant  could  not 
have  or  enjoy  his  said  common  of  pasture  there,  in  so  ample 
a  manner  as  he  ought  to  have  had  and  enjoyed  the  same  ^, 


DAHAGB 
FEASANT. 


^  This  must  be  stated  accu- 
rately. The  statement  of  a 
right  of  common  to  be  at  all 
times  of  the  year,  withoat  say- 
ing in  each  year,  will  be  good 
after  verdict,  Hatt.  71.  If  any 
part  of  the  year  be  excepted 
it  must  be  stated  accordingly, 
see  3  Bing.  401. 

Where  a  right  was  pleaded 
in   respect  of  a  field,    which 
ought  to  have  been  open  and 
common  on  or  before  the  15th  of 
October,  when  the  corn  was  cut 
and  carried,  and  from  thence, 
for  a  long  time,  to  wit,  for  three 
weeks  and  upwards,  and  it  was 
then  pleaded,  that  the  plaintiff 
put  in  his  cattle  at  a  time  when 
the  field  ought  to  have  been  so 
common  as  aforesaid,  the  court 
held  the  prescription  bad  for 
uncertainty,  for  it  did  not  ap- 
pi*ar  from  the  plaintiff's  shew- 
ing that  the  corn  must  neces- 
sarily have  been  cut  and  carried 
by   the  15th  of  October,  nor 
even  before  the  end  of  three 
weeks  after  that  day  ;  and  they 
said,  that  although  the  words, 
'*  three  weeks  and  upwards," 
were  laid  under  a  videlicet,  yet, 
that  supposing  them  struck  out, 
there  would  appear  an  unquali- 
fied length  of  time  which  could 
not  be  allowed,  and  the  plain- 
tiff had  even  omitted  to  aver 
that    his    cattle   were    put  in 
(luring  the   three  weeks,  and 
judgment  was  entered  for  the 
dc fen d an  inon  obstante  veredicto , 


2  B.  &  P.  257.     It  woald  also 
have   been  advisable   to  have 
averred  that  the  corn  had  been 
cut  and  carried.     So,  where 
the  defendant  avowed  by  reason 
of  a  right  of  common,  and  said 
that  he  and  all  those,  &c.  from 
time  whereof,  &c.  had  been  ac- 
customed to  have,  and  of  right 
during  all  the  time  aforesaid 
ought  to  have  had,  and  still  of 
right  ought  to  have,  common 
of  pasture  in  the  locus  in  quo, 
there  was  a  demurrer  setting 
forth  the  uncertainty  of  such  a 
prescription,  that  it  did  not  ap- 
pear whether  the  defendant  had 
common  every  year,  or  at  what 
period  of  the  year,  and  there- 
fore that  it  was  not  clear  that 
the  defendant  had  any  right  at 
all,    and    the  court  held   the 
avowry  bad,  but  gave  leave  to 
amend,  2  B.  <Sc  P.  359.     It  is 
said,  that  if  A.  be   seised   oC 
twenty  acres,  to  which  common 
is  appendant,  and  enfeoff  B.  of 
ten  acres,  B.  must  prescribe 
specially,  to  wit,  that  A.  had 
common  appendant  iq  the  whole 
till  such  a  day,  and  then  B.  pur- 
chased, after  which  he  put  in 
his  beasts  according  to  due  ap- 
portionment, 4  Rep.  37. — See 
Woolrych,  2B8,  9. 

^  As  to  this,  see  1  Saund. 
346  c.— Ante,  801,  n. 

^  This  seems  necessary,  see 
1  Saund.  340  c— 3  Lev.  104. — 
Sed  vide  Styles,  428. 
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he  the  said  defendant  well  avows  the  taking  of  the  said 
cattle  in  the  said  declaration  mentioned,  in  and  upon  the 

said  place  in  which,  &c.  called and  justly,  &c«  as  for 

and  in  the  name  of  a  distress  for  the  said  damage  so  there 
done  and  doing  as  aforesaid.  And  this,  &c— -[Concfaefe 
with  a  verification,  as  ante,  1048.] 


[  1061  ] 


PLEAS   IN  BAR  IN  TRESPASS. 


In  the  King's  Bench,  (or,  "  C.  P."  or,  "  Exchequer^) 


in  OBHBRAL. 


CD. 

ats 


Term, 


Witt.  4. 


^1  ~ 

.    >     And  the  said  defendant  by  E.  F.  his  attorney.  General  ilsac^ 

A.  B.  3  comes  and  defends  the  force  and  injury,  when,  &c. 
and  says,  that  he  is  not  guilty  of  the  said  supposed  tres- 
passes ^  above  laid  to  his  charge,  or  any  or  either  of  them, 
or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiiF 
hath  ^bove  thereof  complained  against  him.  And  of  this 
he  the  said  defendant  puts  himself  upon  the  country,  &c. 

C.  D.  and  others,  *^ 

ats.  >    And  the  said  defendants  by  E.  F.  their  The  like  bv  se- 

A.  B.  3  attorney,  come  and  defend  the  force  and  vermldefcndwite. 

injury,  when,  &c.  and  say,  that  they  are  not,  nor  is  any  or 
either  of  them,  guilty  of  the  said  supposed  trespasses  above 
l^d  to  their  charge,  or  any  or  either  of  them,  or  any  part 
thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
Complained  against  them,  and  of  this  the  said  defendants 
put  themselves  upon  the  country,  &c. 


»  See  form,  1  Rich.  C.  P.  148. 
Plead.  A.  400.  Very  few  mat- 
ters of  defence  can  be  given  in 
evidence  under  this  pleat  which 
in  general  merely  puts  in  issae 
the  facts  stated  in  the  declara- 
tion. In  trespass  for  injaries 
to  the  .person,  matters  in  josti- 
fication  or  excase  mast  be 
pleaded  specially,  and  in  tres- 
pass to  personal  property  the 
sakne  mle  prevails,  except  in 
the  instance  of  a  distress  for 
rent,  which,  when  made  upon 
the  demised  premises,  may  be 
given  in  evidence  under  the 
general  issue,  11  Geo.  2.  c.  10. 
B.  21.— 1  Esp.  Rep.  257.  In 
trespass  to  real  property,  the 
dffeudaui  may,  under  this  pica, 
give  iu  evidence  his  right   of 


possession  of  the  locus  in  quo, 
or  that  of  any  other  person 
under  whom  he  justifies.  7  T. 
R.  354.-8  Id.  403.  RighU  of 
way  and  other  easements  must 
be  pleaded  specially.  As  to 
this  plea  in  general,  see  ante, 
vol.  i.  Index,  "  General  Issue  J^ 
^  On  a  plea  to  a  declaration 
for  an  assault  and  battery,  and 
tearing  clothes,  that  the  de- 
fendant was  not  guilty  of  the 
said  supposed  assaults,  in  inaa- 
Iter  and  fonn  as  the  plaintiff 
complained,  &c.  it  was  held 
that  the  modo  etformd  included 
a  denial  of  the  battery  and 
laccraoit  as  well  as  the  assault, 
3  Bingh.  135.  10  Moore,  502, 
S.C. 
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X 


The  like  to  m       ^^g^   I     ^^j  ^^  g^j^j  defendant  by  E.  F.  his  attorney. 


IN   GmeRAL.        C.  D«' 

*lie  like  to  a 
part,  with  a  spe-  i  ~''        ,   ,  *' 

rial  plea  to  the    A.  B.-'coDies  and  defends  the  force  and  injury,  when,  &c 

•     1  _  WW 

'^*  r  "i  n«o  1       *"^  **  *^  ^^  coining  with  force  and  arms,  &c.  and  whaterer 
*-  -"      else  is  against  the  peace  ^  of  our  lord  the  now  king,  and  as 

to  all  the  supposed  trespasses  in  the  said  declaration  men- 
tioned, except  as  to  the  [breaking  and  entering  the  said 
close  called,  &c.  and  the  said  other  close  called,  &c.l  in  the 
said  [first  and  second]  counts  of  the  said  declaration  men- 
tioned, and  in  which,  &c.  and  the  several  trespasses  supposed 
to  have  been  committed  by  the  said  defendant  therein,  says, 
that  he  is  not  guilty  thereof  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained  against  him ;  and 
of  this  he  puts  himself  upon  the  country,  &c.  And  as  to 
residue  of  the  said  supposed  trespasses  in  the  said  declara- 
tion mentioned,  the  said  defendant  saith,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  saith,  &e.'^[Here  tiaie 
the  subjeci-maiter  qf  the  defence,  and  conclude  as  usual.'] 


Arrorit  and  satis-       The  plea  of  accord  and  saiisf actum  in  trespass  is 
faction.  ^^  ^^^^  ^^  case,  ante,  1031,  adopting  tlte  term  "  trespasses** 

instead  of  '^  grievances."     See  also  the  pleas,  5  East,  294. 

//  is  necessary  to  plead  specially,  3  Burr,  1353. — 1  Bla. 

'Rep.  388,  S.  C. 

By  one  deftnci-  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea, 

a"aiii"t*iwo!  **"  OS  foUows  :] — And  for  a  further  plea  in  this  behalf,  the- 

arrc,rii  hihI  xatis-  said  defendant  W.  P.  by  leave  of  the  court  here,  for  this 

other,aO<>r  action  purpose  first  had  and  obtained,  according  to  the  form  of  the 

brought '.  : 

*  See  a  form.  Plead.  A.  485.  so,  in  order  to  save  costs,  it  is 

Before  the  stat.  4  Ann.  c.  16,  frequentljr  advisable  to  confine 

which  allows  several  pleas  in  the  plea  of  not  guilty  to  the 

court8ofreco9*(/by  leave  of  sach  trespasses  which  can  be  jasti- 

courts,  this  was  the  usual  mode  fied,   leaving  the    plaiatiflT  at 

of  pleading,  where  the  defend-  liberty  to  take  judgment  and 

ant  could   not  justify  all   the  execute  a  writ  of  inquiry  as  to 

trespasses  mentioned  in  the  de-  the  trespasses  which  cannot  be 

claration,  1  Saund.  10,  24,  82,  justified,  as  in  2  East,  88. 
296,  jBLJid  where  the  defendant         ^  This  denial  is  to  save  a  fine 

may  not  be  able  to  obtain  leave  to   the   king,  per  Bayley,  J, 

to  plead  double,  or  may  wish  2  Stark.  518. 
to  prevent  the  plaintiflT's  coun-         ^  See  a  plea  in  assumpsit,  of 

sel  from  having  the  reply  at  the  payment  after  action  brought, 

trial,  this  mode  may  still   be  post,  Addenda,  and  5  B.  &  A. 

adopted,  3Campb.  366,  a6B;  886. 
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Statute  in  such  case  made  and  provided,  says,  that  the  said  in  obvsrai. 
plaintiff  ought  not  further  to  have  or  maintain  his  aforesidd 
action  thereof  against  him  the  said  defendant  W.  P.  because 
he  says,  that  the  said  supposed  trespasses  were  committed 
by  the  said  W.P.  (if  at  all  committed  by  him)  jointly  with 
the  said  defendant  G.  S.  [and  by  his  command],  and  that 
after  the  committing  of  the  said  several  supposed  trespasses, 
in  the  said  declaration  mentioned,  and  after  the  commence- 
ment of  this  suit,  and  before  the  day  of  pleading  this  plea, 
to  wit,  on,  &c.  [dajf  qf  accord,  or  about  it],  in  the  county 
aforesaid,  it  was  agreed  between  the  said  plaintiff  and  the 
said  defendant  G.  S.  that  the  said  G.  S.  should  pay  to  the 
said  plaintiff,  and  the  said  plaintiff  should  receive  a  certain 
sum,  to  wit,  the  sum  of  £—  {the  sum  paid),  in  satisfaction 
and  discharge  of  the  said  supposed  trespasses,  and  of  all 
damages  by  the  said  plaintiff  sustained  by  reason  of  the 
committing  thereof,  and  of  all  costs  by  the  said  plaintiff 
sustained  and  incurred  in  prosecuting  the  said  action  against 
the  said  defendants;  and  the  said  W.  P.  further  saith,  that 
in  pursuance  of  such  agreement,  the  said  G.  S.  then  and 
there  paid  to  the  said  plaintiff  the  said  sum  of  £ —  and  he 
the  said  plaintiff,  then  and  there  accepted  the  same  in  full 
satisfaction  and  discharge  of  the  said  supposed  trespasses, 
and  of  all  such  damages  and  costs  as  afores^d,  and  this  he 
the  said  defendant  W.  P.  is  ready  to  verify ;  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
mamtain  his  aforesaid  action  thereof  against  him,  &c. 

As  to  tke  plea  of  arbitrament,  see  ante,  in  assumpsit,  9S7,  Arbitrament  and 

release 

wMch  may  be  easily  adapted  to  trespass.  A  release  must 
be  speciaUy  pleaded,  see  3  Burr.  1353. 

[First  plea,  general  issue,  as  ante,  1061  ;  second  plea.  Judgment  by  ver- 
actio  nonJ] — Because  he  says,  that  the  said  plaintiff,  here-  deAsndantapilns^ 

tofore,  to  wit,  in  Term,  in   the  year  of  the  gj^i^^f^* 

reign  of  our  said  lord  the  king,  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  [or,  if  in  C,  P.  ^*  before 
Sir  N.  C.  Tindal,  knight,  and  his  majesty's  justices  of  the 
bench],  at  Westminster,    in   the  county  of  Middlesex,  by 


^  See  plea  of  jadgment  re-  cannot  in  trespass  be  given  in 

co\'eredinaftsampsit,ante,  029.  evidence    under    the    general 

and  the  notes  there  as  to  the  issne.     See  a  replication,   de« 

form  and  plea  which  should  be  nyiiig  the  judgment  to  be  for 

attended    to.       This    defence  the  same  trespasses,  p08t,1213. 
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Ml  oBiiBRAi..    bill  without  the  writ,  [or^  if  in  C.  P.  or  by  original^  say,  "  by 

the  writ,"]  of  our  said  lord  the  king,  impleaded  the  said  de- 
fendant in  a  certain  plea  of  trespass  for  the  committiDg 
the  very  same  supposed  trespasses  in  the  said  declaration 
above  mentioned,  whereupon  the  said  defendant  afterwards, 
to  wit,  in  the  said  Term,  pleaded  that  the  said  defendant 
was  not  guilty  of  the  said  supposed  trespasses,  or  any 
or  either  of  them,  and  issue  was  thereupon  joined  upon 
the  said  plea,  between  the  said  plaintiff  and  the  said  de- 
fendant, and  thereupon,  to  wit,  at  the  assizes  holden  in 
and  for  the  county  of  Surrey,  on,  &c.  [commission  day^  or 
about  f7],  the  said  issue  came  on  to  be  tried,  and  was 
there  and  then  tried  in  due  course  of  law,  by  a  jury  of 
the  country,  duly  summoned,  tried,  chosen,  and  sworn  in 
that  behalf,  between  the  said  plaintiff  and  the  said  defendant, 
which  jury,  upon  the  said  trial,  then  and  there,  upon  their 
oaths,  found  that  the  said  defendant  was  not  guilty  of  the 
said  supposed  trespasses,  or  any  or  either  of  them,  in  man* 
ner  and  form  as  the  said  plaintiff  in  his  said  bill  in  that 
behalf  complained  against  him,  and  such  proceedings  were 
thereupon  had  in  the  said  court,  in  that  plea  and  suit  last 

aforesaid,  that  afterwards,  to  wit,  in Term,  in  the 

yeisir  of  the  reign  of  our  said  lord  the  king,  it  was  considered 
in  and  by  the  said  court,  that  the  said  plaintiff  should  take 
nothing  by  his  said  bill  in  that  suit,  but  that  he  and  his 
pledges  to  prosecute,  should  be  in  mercy,  &c.  and  that  the 
said  defendant  should  go  thereof  without  day,  &c.  And  it 
was  further  considered  by  his  majesty's  court  there,  that  the 
said  defendant  should  recover  against  the  said  plaintiff  £ — 
for  his  costs  and  charges  by  him  laid  out  about  his  de- 
fence in  that  behalf,  by  the  court  of  our  said  lord  the  king, 
now  there  adjudged  to  the.  said  defendant,  and  with  his 
assent,  according  to  the  form  of  the  Statute  in  that  case  made 
and  provided,  and  that  the  said  defendant  should  have 
execution  thereof,  &c.  as  by  the  record  and  proceedings 
thereof,  still  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  at  Westminster  aforesaid, 
more  fully  and  at  large  appears,  which  said  judgment  still 
remains  in  full  force  and  effect,  not  in  the  least  reversed  or 
made  void ;  and  this  he  the  said  defendant  is  ready  to  verify 
by  the  said  record  ;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  &c. 
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Under  the  former  siaiuies,  \SEUz.  c.  7. ;   and  1  Jac.  1.     in  gbhiral. 
cr.  15.   s.  16.  a  form  of  plea  was  given  for  a  defendant  to  P*^*  jiwtifyinjr 
plead  Iff  an  action  against  him  for  any  thing  done  under  coministKion  of 
those  acts,  under  a  commission  of  bankruptcy  issued  against  ^^^"'^"''"P^^^y- 
a  party ;  but  a  special  plea  is  no  longer  necessary,  as  t/te 
6  Ueo.  4.  c.  16.  s.  44.  allows  the  defendant,  in  such  case,  to 
plead  t/te  general  issue,  and  give  that  act  and  the  special 
matter  in  evidence  on  t/ie  trial,  and  that  the  matter  was  done 
under  the  authority  of  that  act.    See  the  cases  in  5  Bing. 
270. — 8  Bar,  Sf   Cres.  697.      See   the  several  works  of 
Messrs.  Eden,  CuUen,  Montague,  Espinasse,  and  Archbold, 
on  Bankruptcy. 

[First  plea,  general  issue  ;  second  plea,  as  follows ;]  —  [  j  063  ] 
And  the  said  defendants,  for  a  further  plea,  [as  to  the  Plea  of  tender  bj 
breaking  and  entering  the  said  dwelling-house,  warehouse,  amTciwtwM*?**^ 
and  shops,  of  the  said  plaintiff,  in  the  first  count  of  the 
said  declaration  mentioned,  and  then  and  there  making  the 
said  noise  and  disturbance  therein,  and  staying  and  conti- 
nuing therein  making  such  noise  and  disturbance  for  the 
space  of  time  in  that  count  mentioned,  and  during  all  that 
time  disquieting  and  disturbing  the  said  plaintiff  in  the  quiet 
and  peaceable  possession  and  enjoyment  of  the  said  dwelling- 
house,warehouse,  and  shops,  and  thien  and  there  forcing  open, 
breaking  open,  spoiling,  breaking  down,  breaking  to  pieces 
the  boxes,  trunks,  drawers,  desks,  bureaus,  and  book-cases, 
and  breaking  to  pieces,  spoiling,  and  destroying,  the  said 
bolts,  bars,  chains,  hinges,  and  fastenings,  and  throwing 
about,  tumbling,  dirtying,  damaging,  breaking  to  pieces, 
spoiling,  and  destroying  the  said  fui*niture,  stock  in  trade  as 
a  linen-draper,  goods,  wares,  and  merchandize  of  the  said 
plaintiff,  then  being  and  found  in  the  said  dwelling-house, 
warehouse,  and  shops,  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  also  as  to  the  breaking  and  en- 
tering the  said  dwelling-house  of  the  said  plaintiff  in  the 
said  second  count  of  the  said  declaration   mentioned,  and 


*  See  tlie  form  of  plea  io 
case,  ante,  1030.  The  7  <&  8 
Geo.  4.  c.  53.  s.  116.  an  offi- 
cer of  excise,  or  any  person 
employed  in  the  revenue  of 
excise,  or  any  person  acting 
in  tbc.  aid  and  assistance  of 
sach  officer  or  person,  way 
tender  amends  within  one 
month  after  notice    of  action 


given,  (as  required  by  tbe  1  I4tb 
section  of  tbat  act)  and  be  may 
plead  it  in  bar  if  not  accepted. 
By  tbe  ll7tb  section  tbe  de- 
fendant may,  if  be  has  neg- 
lected to  tender  amends,  or  has 
not  tendered  sufficient  amends^ 
pay  money  into  court  before 
issue  joined. 
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IB  onnAL.     then  and  there  making  the  said  noise,  disturbance,  and 

affray  therein,  and  then  and  there  forcing  open,  breaking 
open,  and  spofling  the  said  other  boxes,  trunks,  drawers, 
desks,  bureaus,  and  book-cases,  of  the  said  pkuntifi;  in  the 
said  second  count  of  the  said  deckradon  mentioned,  above 
supposed  to  have  been  done  by  the  said  defendants,  they  the 
said  defendants  ■,  by  leave,  &c.  say,  [actio  non]. — Because 
they  say,  that  [the  said  dwelling-house,  in  the  said  first 
count  of  the  said  declaration  mentioned,  and  the  said  dwel- 
ling-house in  the  said  second  count  of  the  said  declaration 
mentioned,  are,  and  at  the  several  times  when,  &c.  were 
the  same,  and  not  other  or  different  ^ ;  and  that  the  said 
boxes,  trunks,  drawers,  desks,  bureaus,  and  book-cases,  in 
the  said  first  count  mentioned,  and  the  said  boxes,  trunks, 
[  1064  ]       drawers,    desks,    bureaus,    and    book-cases,  'in  the    said 

second  count  mentioned,  are  the  same,  and  not  other  or 
different ;  and  that]  before  and  at  the  time  of  committing 
the  said  trespasses,  they  the  said  W.  and  S.  were  res{>ec- 
tively  officers  of  and  belonging  to  the  customs  of  our  said 
lord  the  king,  acting  under  the  authorities  or  powers  to 
them  given  by  the  several  Statutes  made,  and  now  in  force, 
for  seizing  the  duties  of  the  customs.  And  they  the  said 
J.  J.  W.  and  J.  C.  were  respectively  officers  of  and  belong- 
ing to  the  exdse  of  our  said  lord  the  king,  and  aiding  and 
assisting  the  said  W.  and  S.  as  such  officers  as  aforesaid ; 
and  that  the  said  several  trespasses  in  the  said  declaration 
mentioned,  whereof  and  for  which  the  said  plaintiff  hath 
brought  his  action  in  that  behalf  against  the  said  defendants, 
were  done  by  the  said  W.  and  S.  in  the  execution  of  their 
said  offices,  under  the  said  authorities  and  powers,  and  long 
after  the  same  offices  respectively  granted  to  them,  and  by 
the  said  other  defendants,  as  such  assistants  of  the  said  W. 
and  S.  as  aforesaid,  and  by  their  order,  and  in  their  aid, 
and  in  execution,  or  by  reason  of  their  offices  as  officers  of 
excise  as  aforesaid,  to  wit,  at  the  parish  aforesaid ;  and  that 
after  the  committing  of  the  said  trespasses,  to  wit,  on  the 
I day  of and  not  before  ^,  a  notice  in  writing,  that 

*  This  recital  of  the   tres-  ^  This  mode  of  pleading  is 

passes  intended  to  be  justified,  objectioDable  od  demnrrer,  see 

mast  depend  on   the  circum-  ante,  vol.  i.  but  sometimes  it 

stances  of  the  case.    In  some  is  advisable  to  be  adopted,  to 

cases  the  whole  trespasses,  as  avoid  several  pleas, 

stated  in  the  declaration,  may  ^  Vide  the  7  &  8  Geo.  4. 

be  justified,  and  then  this  re-  c.  53.  s.  116. 
cital  is  unnecessary. 
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(he  said  plaintiff  intended  to  commence  and  prosecute,  in 
the  court  of  our  said  lord  the  king  of  his  Exchequer,  an 
action  of  trespass  against  the  said  defendants  for  the  same 
trespasses,  was  given  and  delivered  to  each  of  them  the  said 
defendants,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  to  wit,  at,  &c.  {venue)  by  D.  B. 
who  was  then  and  there  the  attorney  of  the  said  plaintiff  in 
that  behalf.  And  the  said  defendants  further  say,  that 
they  the  said  defendants,  afterwards,  and  within  one  calen- 
dar month  next  after  such  notice  given  to  them  respectively 
as  aforesaid,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
&c.  tendered  to  the  said  plaintiff  the  sum  of  £ —  as  and  for 
amends  for  the  said  several  trespasses,  and  which  was  then 
and  there  sufficient  amends  for  the  said  trespasses*,  and 
that  one  R.  J.  for  and  on  behalf  of  the  said  defendant, 
tendered  to  the  [said  D.  as  the  attorney  of  the]  sidd  plaintiff, 
the  sum  of  £ —  as  and  for  the  costs  of  the  said  notice  so 
given  as  aforesaid,  and  which  was  then  and  there  a  sufficient 
sum  m  that  behalf;  but  the  said  plaintiff  and  the  said  at- 
torney of  the  said  plaintiff  respectively,  did  not  then  and 
there  accept  the  same  sums  of  £ —  and  £—  so  tendered  to 
them  respectively  as  aforesaid,  but  then  and  there  severally 
and  respectively  wholly  refused  to  accept  and  receive  the 
same  from  the  said  defendants,  or  from  the  said  R.  J.  on  be- 
half of  the  said  defendants,  and  this,  &c« ;  wherefore,  &c. 
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[Firsi  plea,  general  issue,  as  ante,  1061.] — And  for  a  Tender  ofanwnds 
further  plea  in  this  behalf,  [as  to  ^  the  said  assaulting,  beat-  tfae%eice%iiiler 
ing,  and  ill-treating  the  said  plaintiff,  and  imprisoning  him,  «4Geo.«.  c.44. 
and  keeping  and  detaining  him  in  prison  for  the  said  space 
of  time  in  the  said  declaration  mentioned,  by  the  said  de- 

'The  original  plea  omitted 
this  allegation  ;  but  it  seems 
necesaary.  See  forms,  post, 
1065,6. 

^  The  statute  also  autho- 
rizes the  plea  of  general  issue. 
At  to  this  plea  in  general,  see 
Bac.  Ab.  Tender,  P.  6,  and  the 
precedents,  9  Wentw.  Judex, 
cxuii.~See  3  Burn,  J.  26th 
ed.  495,  6.  In  another  prece- 
dent it  was  thought  to  be  advis- 
able in  a  third  plea  to  plead  the 
tender  of  the  20s.  mentioned 
in  the  act ;  for  the  preparing 
and  serring  the  notice  of  ac« 


tion,  together  with  the  sum  ten- 
dered as  amends  for  the  tres- 
pass. It  is  not  necessary  that 
the  party  who  pleads  a  tender 
under  this  statute,  should  briug 
the  inonev  into  court,  Bac.  Ab. 
Tender,  P.  6.  See  a  plea  un- 
der the  43  Geo.  3.  c.  141.  — 
1  Marsh.  220. 

^  Sometimes  the  whole  of  the 
trespasses,  as  stated  in  the  de- 
claration, are  justifiable,  and 
then  this  confinement  of  the 
justiGcation  to  part  of  the  al- 
leged trespasses  is  not  neces- 
sary. 
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fendant  above  supposed  to  have  been  done,  &c.]  be  the  said 
defendant  by  leave  of  the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  the  form  of  the  Statute  in 
that  case  made  and  provided,  says,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says,  that  he  the  said  defendant  at 
the  said  time  when,  &c.  was,  and  long  before  had  been,  a 
justice  of  our  lord  the  now  king,  assigned  to  keep  the  peace 
of  our  said  lord  the  king,  in  and  for  the  said  county  of 
—  and  also  to  hear  and  determine  divers  felonies,  tre»* 
passes,  and  other  misdemeanors  done  and  committed  within 
the  said  county.     And  the  said  defendant  further  says,  that 
the  said  trespasses  in  the  said  declaration  mentioned,  above 
supposed  to  have  been  committed  by  the  said  defendant, 
were  done  and  committed  by  the  said  defendant  in  the  exe- 
cution of  his  said  office  of  justice  of  the  peace  within  the 
said  county,  after  the  24th  day  of  June,  1751,  and  that  he 
the  said  defendant,  after  the  committing  of  the  said  trespasses 
by  hhn  above  supposed  to  be  done,  and  before  the  exhibit- 
ing of  the  bill  of  the  said  plaintiff  against  the  said  defend- 
ant in  this  behalf,  [or,  if  in  C.  P.  or  by  original^  "  before 
the  commencement  of  this  suit,'*]  and  within  one  calendar 
month  next  after  any  notice  in  writing  given,  of  any  writ  or 
process  intended  to  be  brought  against  the. said  defendant 
by  the  said  plaintiff  for  the  cause  aforesaid,  as  required  by 
the  Statute  in  such  case  made  and  provided,  that  is  to  say, 
on  the day  of A.  D. at,  &c.  (venue)  afore- 
said, tendered  and  offered  to  pay  to  the  said  plaintiff  a 
certain   sum  of  money,    to  wit,  the  sum  of  £ —  of  lawful 
money  of  Great  Britain,  as  and  for  amends  for  the  said 
trespasses,  which  said  sum  of  £ —  so  tendered  and  offered 
as  aforesaid,  was  sufficient  amends  for  the  said  trespasses, 
and  which  said  sum  of  £ —  so  tendered  in  amends  for  the 
said  trespasses,  the  said  plaintiff  then  and  there  wholly  re- 
fused to  accept  and  receive.     And  this,  &c. —  [Conclude 
with  a  verification^  as  antCy  907,  sixth  form,'] 


Plea  of  dit- 
claimer  of  tiUe 
to  locw  tx  qmoj 
and  tender  of 
amends  ■• 


[Actio  notty  as  ante,  906,  first  fortn^ — Because  he  says, 
that  he  the   sud   defendant,  at  the  said  times  when,  &c. 


■  See  precedents,  9  Wentw. 
Index,  cxxxii.  In  trespass  to 
land  this  plea  is  given  by  the 
21  Jac.  1.  c.  10.  s.  5.     See  the 


cases  thereon.  Com.  Dig. 
Pleader,  3  M.  36.— Vio.  Ab. 
Trespass,  S.  a.  542. — Bac.  Ab. 
Tender,  P.  B.     It  should  seeiQ 
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had  not,  nor  claimed  to  have,  nor  hath  he,  nor  doth  he  now  m  obmbral. 
claim  to  have,  but  disavoweth  and  disclaimeth  to  have  any 
title  or  interest  in  the  said  closes,  in  which,  &c. ;  and  the 
said  defendant  further  saith,  that  the  said  cattle  in  the  said 
declaration  mentioned,  a  little  before  any  of  the  said  times 
when,  &c.  had,  without  the  knowledge  and  against  the  will 
of  the  said  defendant,  strayed  and  escaped  into  the  said 
closes  of  the  said  plaintiff,  in  which,  &c,  and  at  the  said 
times  when,  &c.  were  in  the  said  closes,  in  which,  &c.  doing 
damage  there  as  in  the  said  declaration  is  mentioned ;  where- 
fore he  the  said  defendant,  as  soon  as  he  had  knowledge 
thereof,  to  wit,  at  the  said  several  times  when,  &c.  in  order 
to  prevent  further  damage  there  to  the  said  plaintiff,  and  to 
drive  his  said  cattle  out  of  the  said  closes,  entered  the  said 
closes,  in  which,  &c.  by  the  most  convenient  and  proper 
ways  there,  for  the  purpose  of  driving  the  said  cattle  out 
of  the  said  closes,  and  then  and  there  at  the  sud  times 
when,  &c«  did  drive  them  out  of  the  said  closes  of  the  said 
plaintiff,  in  which,  &c.  by  the  most  proper  and  convenient 
ways  there,  as  it  was  lawful  for  him  to  do,  he  doing  as  littie 
damage  on  those  occasions  as  he  possibly  could,  and  in  so 
doing  he  the  said  defendant,  with  his  feet  in  walking,  neces- 
sarily and  unavoidably  trod  down,  trampled  upon,  consumed, 
and  spoiled,  a  little  of  the  oats  of  the  said  plaintiff,  there 
then  growing  and  being;  which  are  the  same  trespasses  in 
the  said  declaration  mentioned,  and  whereof  the  said  plain-  [  1067  ] 
tiff  hath  above  thereof  complained  against  the  said  de- 
fendant. And  the  said  defendant  further  saith,  that  after 
the  committing  of  the  said  several  trespasses,  and  before 
the  day  of  the  exhibiting  of  the  bill  of  the  said  plaintiff  in 
this  behalf,  (or,  if  in  C.  P.  or  by  original^  "  before  the  com- 
mencement of  this  suit,")  to  wit,  on,  &c.  (jday  of  tender  or 
about  U)  at,  &c.  (penue)  aforesaid,  the  said  defendant  ten- 
dered and  offered  to  pay  to  the  said  plaintiff  the  sum  of 
«f -*,  of  lawful  money  of  Great  Britain,  in  full  satisfaction  . 
of  the  said  several  trespasses  in  the  said  declaration  men- 
tioned, the  said  sum  of  £ —  then  and  there  being  sufficient 
amends  for  the  said  trespasses,  which  said  sum  of  money 
the  sfud  plaintiff  then  and  there  wholly  refused,  and  still 


that  a  teoder  of  amends  caD-  ted  by  cattle,  see  3  Lev.  37. — 
not  be  pleaded  for  any  other  Stra.  549,  and  Via.  Ab.  Tres- 
trespasses  than  those  commit*     pass,  S.  a.  542. 

VOL.  HI.  p 
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doth  refuse  to  accept  of  the  said  defendant     And  this,  &c. 
[Conclude  with  a  rerijicaliom,  as  amte,  907,  sirihjorm.} 


Sutale  of  limi- 
Utioits  K 


TO   PBRSOMS. 

wu$neK 


[First  plea,  general  issue j  as  ante,  1061.] — And  for  a  fur- 
ther plea  in  this  behalf,  as  to  the  said  supposed  trespasses 
in  the  said  declaration  mentioned,  the  said  defendant  by 
leave  of  the  court  here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  that  ca^e 
made  and  provided,  saith,  that  the  said  plaintiflT  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against  him: 
because  he  saith,  that  be  the  said  defendant  was  not  guilty 
of  the  said  several  supposed  trespasses  in  the  said  declara- 
tion mentioned,  or  of  any  or  either  of  them,  or  of  any  part 
thereof,  in  manner  and  form  as  the  said  plaintiflr  hath  above 
thereof  complained  against  him,  at  any  time  within  six  (or, 
in  an  action  of  trespass  to  the  person  **  four'*)  years,  next 
before  the  exhibiting  of  the  bill  of  the  said  plaintifT  against 
the  said  defendant  in  this  behalf,  (or,  if  in  C.  P.  or  by 
original,  ^'  next  before  the  commencement  of  this  suit.*"; 
And  this,  &c. — [Conclude  with  a  verification^  as  isnte^  907, 
sixthjorm.'] 


C.D.I 

ats.    >     [First  plea,  general  issuCj  as  ante ^  1061.] — And 

A.  B.  S  for  a  further  plea  in  this  behalf,  [as  to  the  said 
assaulting,  beating,  bruismg,  wounding^,  and  ill-treating  the 


*  2\  Jac.  1.  c.  16.  8.  3.     See 

observations  on  this  statute, 
6  East,  300.— 1  Chit.  Col.  Sut. 
700.  An  acknorwledgment  of  a 
trespass  not  committed  within 
six  years,  will  not  take  the  case 
out  of  the  sUtate,  I  R.  &  A. 
92.-2  Chit  Rep.  249. 

**  As  to  this  plea,  see  Com. 
Dig.  Pleader,  3  M.  15,  and  the 
precedents,  9  Wentw.  Index, 
cxxi.  to  cxxiii. — 1  Rich.  C.  P. 
160.— 2  Id.  66.— Plead.  Ass. 
447.— Trem.  269,  270.  Unless 
it  be  quite  certain  that  the  evi- 
dence will  support  this  plea,  it 
is  not  advisable  to  adopt  it, 
particularly  in  actions  for  tri- 
fling assaults,  because  if  son 
assauU  be  pleaded  unsuccess- 
fully, the  battery  being  admit- 
ted on  the  record,  the  plaintiff 


will  be  entitled  to  full  costs, 
though  the  damages  be  nnder 
forty  shillings,  unless  the  judge 
certify,  under  the  statute  of 
Elizabeth,  that  the  action  was 
frivolous,  6T.  R.  662.— 3  T.  R. 
301 ;  but  see  I  Taunt.  16. 

*  The  statement  of  the  tres- 
passes in  the  introdactory  part 
of  the  plea  will  necessarily  de> 
pend  upon  the  form  of  the  de- 
claration, and  in  many  cases  it 
may  be  wholly  unneeessary. 
In  a  plea  of  son  assamli  demesne 
a  wounding  may  be  justi6ed  in 
self-defence  in  the  above  form: 
but  where  the  law  priw^d  facie 
only  authorizes  an  arrest,  or 
touching  a  person  by  a  moUiter 
manus  impoiuit,  if  a  ivounding 
also  be  attempted  to  be  justi- 
fied, the  occasion  thereof  mnst 
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TO  PBRI0N8. 


Plaintiff't  fint 
BMaalt. 


said  pkintiffy  as  in  the  said  first  count  of  the  said  declara- 
tion mentioned,  and  as  to  the  rending,  tearing,  damaging, 
and  spoiling  the  wearing  apparel  of  the  said  plaintiff,  as  in 
that  court  also  mentioned]  the  said  defendant  by  leave  of 
the  court  here  for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  Statute  in  that  case  made  and 
provided,  saith,  that  the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  him*,  be* 
cause  he  says  that  the  said  plaintiff  just  before  the  said 
time  when,  &c.  [in  the  said  first  count  mentioned]  to  wit, 
on  the  day  and  year  in  that  count  mentioned,  at,  &c.  (venue) 
aforesaid,  with  force  and  arms,  &c.  made  an  assault  *  upon 
the  said  defendant,  and  would  then  and  there  have  beat, 
braised,  and  ill-treated  the  said  defendant,  if  he  had  not 
immediately  defended  himself  against  the  said  plaintiff; 
wherefore  he  the  said  defendant  did  then  and  there  defend  Defendant's  self 
himself  against  the  said  plaintiff,  as  he  lawfully  might  for  ^^^<^"<^^' 
the  cause  aforesaid,  and  in  so  doing  did  necessarily  and 
tmawndably  ^  [a  little  beat,  bruise,  wound,  and  ill-treat  the 


[  1069] 


be  specially  stated,  as  in  the 
case  of  an  arrest  under  pro- 
cess a  resistance  or  attempt  to 
rescue  must  be  stated,  as  in 
iSaund.  296,7. — Id.  note  1. 
8T.  IL78,  299.  In  defence 
of  the  person  of  the  defendant, 
ao  assault  and  battery,  &c.  may 
be  justified  (2  Salk.  642.-- 
1  Ld.  Raym.  177.--Bn1.  N.  P. 
7th  ed.  18.— 7  Moore,  35),  but 
10  defence  of  the  possesaion  of 
personal  or  real  property,  the 
defendant  must  plead  moUiier 
moMMs  imposmiif  see  the  dis- 
tmction,  1  Salk.  407.— Lutw. 
1483.— «T.  R.  78.— Com.  Dig. 
Pleader,  3  M.  15.  It  seems 
dear  the  defendant  cannot  in 
any  case  justify  an  actual  beat" 
tMg  and  wmmdimg,  unless  he 
shews  in  hb  plea  that  force 
was  used  or  attempted  on  the 

tart  of  the  plaintiff,  but  still 
e  may  justify  the  baiiing^  that 
is  lo  sav,  what  in  law  amounts 
to  a  battery t  by  way  of  woUiter 
anoMt  imposuii^  for  it  was  held 
In  6  T.  R.  562.  that  a  justifica- 
tion of   "  assaulting,  seizing. 


P  js: 


and  grasping  the  plaintiff,*'  in 
a  vestry-room,  amounted  to  a 
justification  of  a  battery  within 
the  meaning  of  22  &  23  Car.  2. 
c.  9.  as  to  costs.  So  also  in 
7  Taunt.  689.— 1  Moore,  420, 
S.  C.  a  justification  of  ill-treat- 
ing by  way  of  moUiter  tnanus 
impotuit  admitted  a  battery, 
and  see  Willes,   14 ;  and  see 

1  Saund.  5th  ed.  by  Patteson 
&  Williams,  296.  L  (a).  How 
to  reply  to  such  plea,  seeCartb. 
280.— 1  Salk.  407.— Skin.  387; 
and  see  2  Bla.  Rep.  1165. 

*  State  the  assault  or  bat- 
tery, &c.  made  by  the  plaintiff 
upon  the  defendant,  according 
to  the  facts. 

^Tbis,  together  with  tbe 
averment  that  the  trespasses 
are  the  same  as  those  com- 
plained of  in  the  declaration, 
according  to  many  of  the  en- 
tries, do  not  appear  to  be  ne- 
cessary, see  the  precedents, 
M'^inch,  1121.— Co.  Ent.  644. 

2  Saund.  5,  which  merely  state 
that  the  supposed  injury  was 
occasioned    by  the    plaintiff's 

o 


lOGO 


PLEAS   IS    BAR. 


nid  pUiDtiff,  and  rend,  tear,  damage,  and  EpcSL  the  said 
wearing  apparel  in  the  said  first  count  mentioned,]  doimg 
MO  unnecessary  damage  to  the  said  plaimiiff  om  the  oeeanom 
aforesaid  \  [and  so  the  said  defendant  saitb,  that  if  any  hnrt 
c^  damage  then  and  there  happened  to  the  said  plaintiff,  or 
his  said  wearing  apparel,  the  same  was  occaaoned  by  the 
said  assault  so  made  by  the  said  plaintiff  on  him  the  said 
defendant,  and  in  the  necessary  defence  of  himself  the  said 
defendant  against  the  said  plaintiff;]  which  are  the  same 
supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
plained against  him  the  said  defendant.  And  this,  &c. — 
[ComcUule  with  a  verification^  as  ante,  907,  uxthfarmu] 


MMier 
fmpwmii,  to  pre- 
serve tbc  pesce, 
wbereopoo  plaio 
tiff  mmde  ao  a»- 
Moli  oo  defend- 
antf  who  defend* 
ediiimielf  • 


[  1070] 


[First  plea,  general  issue^  as  ante,  1061 ;  sec&ndplea^  son 
assault  demesne,  as  ante,  1068;  third  plea,  asjbllows:'] — 
'  And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assault- 
ing, beating,  bruising,  wounding,  and  ill-treating  the  aaid 
plaintiff,  as  in  the  said  first  count  of  the  said  declaration 
mentioned  ^,]  the  said  defendant  by  like  leave  of  the  court 
here  for  this  purpose  first  had  and  obtained,  according  to 
the  form  of  the  Statute  in  that  case  made  and  provided, 
saith,  that  the  said  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  saith 
that — [tiere  state  the  molliter  manus  imposuit  to  preserve 
the  peace,  as  in  the  forms,  post,  1071,  to  thef,  and  them 
proceed  as  follows:'] — Whereupon  the  said   plaintiff  then 
and  there  with  force  and  arms,  &c.  made  an  assault  upon 
the  said  defendant,  and  would  then  and  there  have  beat, 
bruised,  and  ill-treated  him  the  said  defendant,  if,  &c — 
[State  the  self-defence,  %c.  and  conclude  as  in  the  above 
form.] 


first  assanlt,.  aad  in  self-de- 
fence, and  conclade  with  a  ve- 
riScation.  It  should  seem  that 
it  woald  suffice  to  say,  *'  aod 
in  so  doiog  did  cooimit  the 
said  supposed  trespasses  in  the 
said  declaration  or  said  couot 
meotioned;"  or  "  in  the  in- 
troductory part  of  this  plea 
meutioned." 

*  See  the  notes  to  the  form, 
ante,  10(17,  8.  The  plea  of  soa 
assault  demesne  might,  in  such 


case,  be  insufficient,  becaoso 
the  defendant's  first  interfer- 
ence to  preserve  the  peaee 
would,  in  point  of  fact,  render 
him  the  first  assaulter,  though 
justifiably  so. 

^Tbis  enumeration  of  the 
trespasses  intended  to  be  justi- 
fied must  depend  upon  the 
statements  in  the  dedaratioll, 
and  in  mauy  cases  it  may  be 
wholly  unnecessary. 
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TO  PBR80K8. 


[First  plea f  genertU  issue ^  €U  ante,  1061 ;  seeofid  plea,  as 
in  the  form,  ante,  1067,  8,  to  the  asterisk,  and  then  as  fol-  ^^^^^^^ 
loms  ^ — ^Because  he  saith,  that  the  said  plaintiff^  just  be*  father,  &c.» 
fore  the  said  time  when,  &c.  in  the  said  [first  count  men- 
tioned,] to  wit,   on  the  same  day  and  year  in  that  count 
mentioned,  at,  &c.  (rentfe)  aforesaid,  with  force  and  arms, 
&c.  made  an  assault  upon  E.  F.  then  and  there  being  the 
[father]  of  the  said  defendant,  and  would  ^  then  and  there 
have  beat,  bruised,  and  ill-treated  him  the  said  £•  F.  if  he 
the  said  defendant  had  not  immediately  defended  the  said 
IS.  F.  wherefore  he  the  said  defendant  did  then  and  there 
defend  the  said  E.  F.  so  then  and  there  being  his  [father] 
as  aforesaid,  against  the  said  phuntiff,  as  he  lawfully  might 
for  the  cause  aforesaid,  and  in  so  doing  did  necessarily  and 
unavoidably  [a  little  beat,  bruise,  wound,  and  ill-treat  the 
said  plaintiff,  and  rend,  tear,  damage,  and  spoil  the  said 
wearing  apparel  in  the  said  first  count  mentioned  ^,]  doing 
no  unnecessary  damage  to  the  said  plaintiff^  on  the  occasion 
aforesaid ;  and  so  the  said  defendant  says,  that  if  any  hurt 
or  damage  then  and  there  happened  to  the  said  plaintiff,  or 
his  said  wearing  apparel,  the  same  was  occasioned  by  the 
said  assault  so  made  by  the  said  plaintiff,  upon  the  said 
E.  F.  and  in  the  necessary  defence  of  the  said  E.  F.  against 
the  said  plaintiff.     Which  are  the  same  supposed  trespasses 
in  the  introductory  part  of  this  plea  mentioned,  and  where- 
of the  said  plaintiff  hath  above  thereof  complained  against 
the  said  defendant.     And  this,  &c. — \Conclude  toith  a  veri" 
Jicaiion,  as  ante,  907,  sia:thform.'\ 

[  1071  ] 
[First  plea,  general  issuer  as  ante,  1061 ;  second  plea,  as  MeUUer  manm 

follows.^— And  for  a  further  plea  in  this  behalf,  [as  to  the  ^,^7^p7J„Hff 

said  assaulting,  beating,  and  ill-treating  the  said  plaintiff,  as  and  a  third  per- 
son bWng  fip{ht- 
— —    iDg  together  *. 


•• 


•< 


*  As  to  the  pleas  of  this  na- 
ture, see  Com.  Dig.  Pleader, 
3  M.  15.  —  I  Boro,  J.,  •<  As- 
sault.^ By  insertiog  the  words 
wife.**  "  mother,"  "  son/' 
daughter,'*  "  servant,"  or 
'*  master,"  according  to  the 
fact,  instead  of  the  word  "  fa- 
ther" this  form  may  be  readily 
applied  to  any  case  that  may 
arise.  See  the  precedents. 
Winch  Ent.  ll21.>-9  Wentw. 
Index,  cixi  to  cxxiii. 


^  2  Stra.  953. 

■  *  Or,  instead  of  these  words 
say,  **  commit  the  said  several 
supposed  trespasses  in  the  in- 
troductory part  of  this  plea, 
and  the  said  declaration  men- 
tioned." 

^  i$ee  the  notes  to  the  pre- 
cedent, ante,  1069.  As  to  this 
plea,  see  Com.  Dig.  Pleader, 
3  M.  16,  and  the  forms,  2  Bro. 
Ent.  137—2  Rich.  C.  P.  56.— 
9Weulw.  Index,  cxviii. 


1071  PLEAS   IN   BAR. 

TO  PBRsom.     in  the  said  first  count  mentioned*,]  the  said  defendant,  by 

leave  of  the  court  here,  for  thb  purpose  first  had  and  o\h 
tainedy  according  to  the  form  of  the  Statute  in  that  case 
made  and  provided,  says  that  the  said  phuntiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him  *, 
because  he  says,  that  the  said  plaintiff,  and  one  E.  F*  at  the 
said  time  when,  &c.  at,  &c.  (venue)  aforesaid,  were  fightmg 
together,  and  striving  with  force  and  arms  to  beat  and 
wound  each  other,  against  the  peace  of  our  lord  the  now 
king ;  whereupon  the  said  defendant  being  then  and  there 
present,  for  the  preservation  of  the  peace  of  our  said  lord 
the  king,  and  that  the  said  plaintiff,  and  £.  F.  might  do  no 
hurt  to  each  other,  and  in  order  to  separate  and  part  them, 
then  and  there  gently  laid  his  hands  upon  the  said  plaintiff, 
as  he  lawfully  might  for  the  cause  aforesaid  f,  which  are  the 
said  [assaulting,  beating,  and  ill-treating,  the  siud  plaintiff, 
in  the  said  first  count  of  the  said  declaration  mentioned  ^] 
and  whereof  he  the  said  plaintiff  hath  above  thereof  com- 
plained against  him  the  said  defendant.  And  this,  &c. — 
[Conclude  with  a  verification^  as  ante,  907,  sixth  formJ] 

The  like,  •tatlnj  [First  plea^  general  issue,  as  ante,  1061 ;  second  plea, 
iwMto  iin  MMult  ^^"^^  ^  above,  to  the  asterisk,  and  then  as  follows .-] — Be- 
upon  a  third  per.  eause  he  says,  that  the  said  plaintiff,  just  before  the  said 

time  when,  &c.  [in  the  said  first  count  mentioned,]  to  wit, 
on  the  day  and  year  in  that  count  mentioned,  with  force  and 
arms,  &c.  had  made  an  assault  upon  one  E.  F.  and  was  then 
and  there,  and  at  the  same  time  when,  &c.  beating  and  ill- 
treating  the  said  E.  F.  in  breach  of  the  peace  of  our  said 
lord  the  king;  wherefore  the  said  defendant,  at  the  said 
time  when,  &c.  to  preserve  the  peace  of  our  said  lord  the 
king,  and  to  part  the  said  plaintiff  from,  and  to  prevent 
him  from  further  beating  and  ill-treating  the  said  E.  F. 
gently  laid  his  hands  upon  the  said  plaintiff,  as  he  lawfully 
might  for  the  cause  aforesaid  f,  which  are  the  same  [assault- 
ing, beating,  and  ill-treating  the  said  plaintiff,  in  the  said 


*  This  enDmeration   of  the  say,  '*  supposed  trespasses  in 

trespasses  intended  to  be  justi-  the   introductory  part  of  this 

fied,  must  depend  on  the  state-  pica,  and  in  the  said  declara- 

nients  in  the  declaration,  and  tiou  mentioned.*' 

in  some  cases  may  be  wholly  ^  See  t!xe  note  to  the  preced- 

unnecessary.  ing  form. 

^  Or,  instead  of  these  words 


ton 
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first  count  of  the  eaid  declaration. mentioned*,]  and  wfaeve-     ^o  pbbsoni. 
of  the  said  plaintiff  hath  above  thereof  complained  against 
the  said  defendant.     And  this,  &c. — [Conclude  with  a  veri- 
Jicatian,  as  aide ^  907,  sixth  formJ\ 

[First  plea,  general  issue y  as  ante,  106.1 ;  second  plea,  as  Correction  of  an 
to  the  assaulting,  beating,  and  ill-treating  the  said  A.  B.  duobedieoce^ 
actio  non,  by  leave,  %c»  as  ante,  1071.] — Because  he  says, 
that  before  and  at  the  said  time  when,  &c.  in  the  said  [first 
count]  mentioned,  to  wit,  at,  &c.  (penue)  aforesaid,  the  said 
plaintiff  was  the  apprentice  of  the  said  defendant,  in  bis 

trade  and  business  of  a and  then  and  there  behaved 

and  conducted  himself  saucily  and  contumaciously  towards 
the  said  defendant,  and  then  and  there  refused  to  obey  his 
lawful  commands  relating  to  his  duty  as  such  apprentice  as 
aforesaid,  whereupon  he  the  said  defendant  then  and  there 
moderately  corrected  him,  the  said  plaintiff,  for  hb  said 
misbehaviour.  Which  are  the  said  assaulting,  beating,  and 
ill-treating  the  said  plaintiff,  in  the  said  [first  count]  men- 
tioned. And  this,  &c. — [Conclude  with  a  verificatioti,  as 
ante,  907,  sixth  form.'] 

[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  Moderate  corrrc- 
foUows:'\ — And  for  a  further  plea  in  this  behalf,  [as  to  the 
making  of  the  said  assault  on  the  said  plaintiff^  in  the  said 
first  count  of  the  said  declaration  mentioned,  and  beating, 
bruising,  and  ill-treating  him,  and  putting  the  said  iron 
shackles  upon  the  hands  of  the  said  plaintiff,  and  imprison- 
ing him  for  the  space  of  time  in  the  said  first  count  men- 


*  Or,  instead  of  these  words 
say,  "  suppused  trespasses  in' 
the    introdactory  part  of   this 
4)lea,  and  in  the  said  declara- 
tion mentioned." 

^  As  to  this  plea,  see  Com. 
Dig.  Pleader,  3  M.  10.— 1  Bla. 
Co  m .  450. — fi  or  n ,  J .  *  *  Appren- 
tice/* See  the  forms,  Bro.  £nt. 
219.  See  the  necessity  for 
pleading  this  matter  specially, 
•2  B.  &  P.  2-24. 

-  ^  As  to  (he  necessity  for 
pleading  this  ground  of  defence 
specially,  sec  2  B.  &  P.  224. 
It  may  be  frequently  advisable 
lu  plead  thu   facts  more  spe- 


cially, see  the  form,  9  Wentw. 
365.-2  Rich.  C.  P.  47,  51.— 
As  to  pleas  of  moderate  cor- 
rection in  general,  see  Com. 
Dig.  Pleader,  3  M.  19.  The 
Mutiny  Acts  allow  a  defence  of 
this  nature,  in  the  case  of  dis- 
obedience of  a  soldier,  &c.  to 
be  given  in  evidence  under  the 
general  issue.  In  such  a  case, 
if  the  plaintiflT  were  found 
guilty  of  disobedience  by  a 
court-martial,  and  the  defend- 
ant relies  on  it  in  his  defence 
as  a  matter  of  estoppel,  he 
should  plead  it  specially,  see 
•2  C.  A  P.  148. 


1073  PLEAS  IN    BAR. 

TO  pifttoRt.     idoned  %]  the  said  defendant  laith,  [actio  nan,  by  leate^  %c. 

as  ante,  1071,]  because  he  saith,  that  he  the  said  defendant, 
before  and  at  the  said  time  when,  &c.  in  the  said  first 
count  mentioned,  was  the  master  and  commander  of  a  cer- 
tain ship  or  vessel  called  the  and  the  said  plaintiff 

then  was  a  mariner  in  and  belonging  to  the  said  ship  or 
vessel,  and  the  said  defendant  further  saith,  that  the  said 
plaintiff,  just  before  the  said  time  when,  &c.  in  the  said 
[first  count]  mentioned,  neglected  his  duty  as  such  mariner 
as  aforesaid,  in  and  on  board  of  the  said  ship  or  vessel,  and 
behaved  and  conducted  himself  in  a  mutinous,  disorderly, 
and  improper  manner,  on  board  thereof;  whereupon  the 
said  defendant,  so  being  master  and  commander  of  the  said 
ship  or  vessel  as  aforesaid,  for  the  preservation  of  discipline 
and  order  in  and  on  board  thereof,  at  the  said  first  time 
when,  &c.  did  moderately  chastise  and  correct  the  said 
plaintiff,  for  his  said  neglect  of  duty  and  misconduct,  and 
in  so  doing  did  necessarily  and  unavoidably  [a  little  beat, 
bruise,  and  ill-treat  the  said  plaintiff;  and  for  the  same  pur- 
pose he,  the  said  defendant,  did  then  and  there  put  the 
said  iron  shackles  upon  the  hands  of  the  said  plaintiflT,  and 
did  imprison  him  for  the  space  of  time  in  the  said  first 
count  mentioned,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid,  which  are  the  same  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned  ^]  and  whereof 
the  said  plaintiff  hath  above  thereof  complained  against  the 
said  defendant.  And  this,  &c. — [Conclude  with  a  verifica- 
tion, as  ante,  9(fl,  sixth  form.} 

To  a  decUration  [First  plea,  general  issue,  as  ante,  1061.] — And  for  a 
£tteS*"that*de.  f^^rther  plea  in  this  behalf  as  to  the  [confine  the  commence- 
fenilant  was  con-  meni  to  the  trespasses  mentioned  in  the  declaration  intended 
before  two    l^  ^  justified,  if  all  are  not  so,]  said  several  trespasses  in 


4j**S^'  ""^'"^  *^®  ^*^  [fi"*®^  count  of  the  said]  declaration  mentioned,  [ex- 

C.S1.  ss.€7,  ts,  ceptas  to  the  rending,  tearing,  and  damaging  the  clothes 

feodM?  released  ^^  wearing  apparel  therein  mentioned]  the  said  defendant, 

from  action  «.  ___^_«__.^_^_«_^____.^_______^_^, 

*This  enumeration  of    the  mit    the  said  supposed    tres- 

trespaases  iuteoded  to  be  jus-  passes  in  the  introductory  part 

tified,  must  tiepeud  on  the  state-  of  this  plea  meutiuDed,  and  in 

merits  in  the  declaration,  and  the     said     declaration     men- 

in  many  cases  is  wholly  unne-  tioned." 

cessary.  ^  See  the  clauses  and  notes, 

**  Or»  iostead  of  these  words  Burn,  J.  26th  ed«  **  AssaniiJ* 
between  brackets,  say,  '*  com- 
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by  leave  of  the  court  here,  for  this  purpose  first  had  and    to  psasoirt. 
obtained,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  says  that  the  said  phiintifi*  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
because  he  says,  that  the  said  several  supposed  trespasses 
in  the  said  [first  count  of  the  said]  declaration  mentioned, 
were  committed  after  the  passing  and  commencement  of  a 
certain  act  of  parliament  made  and  passed  in  the  9th  year  of 
the  reign  of  his  late  Majesty  King  Greorge  the  Fourth,  en- 
titled **  An  Act  for  consolidating  and  amending  the  Statutes 
in  England  relative  to  Offences  against  the  Person  ;**  and  that 
such  offences  amounted  to  no  more  than  a  common  assault 
and  battery  within  the  meaning  of  that  act,  and  that  after  the 
commission  of  such  trespasses,  to  wit,  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid,  the  said  defendant,  upon 
the  complaint  of  the  said  plaintiff  before  then  made  by  him 
of  the  said  trespasses,  according  to  the  said  Statute,  the  sud 
defendant  was  brought  before  J.  D.,  Esq.  *and  S.  P.,  Esq. 
then  and  there  being  justices  of  our  lord  the  king,  assigned 
to  keep  the  peace  of  our  said  lord  the  king  in  and  for  the  said 
county  of  Kent,  and  to  hear  and  determine  misdemeanors 
therein  committed,  and  was  by  them  the  said  justices,  so 
being  such  justices,  on  the  prosecution  and  at  the  instance 
of  the  said  plaintiff,  convicted  of  the  said  trespasses  in  the 
said  first  count  mentioned,  except  as  aforesaid,  and  by  them 
adjudged  for  such  trespasses  to  forfeit  and  pay  a  certain  fine 
and  sum  of  money,  to  wit,  the  sum  of  it.  6d.  of  lawful 
money  of  Great  Britain,  to  be  paid  by  him  to  E.  F.  and  to 
be  by  him  applied  according  to  the  directions  of  the  Statute 
in  that  case  made  and  provided ;  and  the  said  defendant  was 
also  then  and  there  in  the  preceding  matter  aforesaid,  by  the 

said  justices,  adjudged  to  pay  the  sum  of shillings  for 

costs,  and  that  the  same  should  be  paid  to  the  said  plaintiff; 
and  the  said  defendant  did  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  pay  the  whole 
amount  of  the  monies  so  adjudged  to  be  paid  as  aforesud, 
and  according  to  that  adjudication,  whereby  and  by  force  of 
the  said  Statute,  the  said  defendant  then  and  there  became, 
and  still  is,  released  from  this  action,  so  far  as  relates  to  the 
said  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, and  this  the  said  defendant  is  ready  to  verify ;  where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  &c. 
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PLEAS  IN    BA^. 


T9   PERION8. 


1IEFENCK   OF 
POSSESSION. 

That  plaintiflf 
was  iiiiUm  fully 
in  defendant's 
dwcllinjis-lioiise, 
and  mnlliter  ma- 
MiM  impotuit  to 
turn  liiiu  out^ 


[  1074  ] 


[First  plea,  general  issue,  as  anie,  1061 ;  second  plea,  as 
follows :] — And  for  a  further  {dea  in  this  behalf,  [us  to  the 
assaulting,  beating  \  and  ill-treating  the  said  plaintiff,  as  in 
the  said  first  count  menti<Mied  J  the  said  defendant  [iy  l^ve, 
§tc.  actio  non,  as  ante,  906,  7 J  because  he  says,  that  •  the 
^id  defendant,  before  and  at  the  said  time  when,  .&c.  was 
lawfully  possessed  ^  of  a  certain  dwelling-house,  with  the  ap- 
purtenances, situate  and  being  at ;  and  being  ao  pos- 
sessed thereof,  the  said  plaintiff,  just  before  the  said  time 
when,  &c«  to  wit,  on  the  same  day  and  year  in  the  said 
declaration  mentioned,  was  unlawftiUy  in  the  said  dwelling- 
house,  and  with  force  and  arms  making  a  great  noise  and 
disturbance  therein,  and  at  the  said  time  when,  &c.  staid 
and  continued  therein  making  such  noise  and  disturbance, 
without  the  leave  or  licence,  and  against  the  will  of  the  said 
defendant,  and  during  all  that  time  there  greatly  disturbed 
and  disquieted  the  said  defendant  and  his  family  in  the 
peaceable  and  quiet  possession  and  enjoyment  of  his  said 
dwelling-house ;  and  thereupon  the  said  defendant  then  and 
there  requested  ^  the  said  plaintiff  to  cease  making  his  said 
noise  and  disturbance,  and  to  go  and  depart  from  and  out 
of  the  said  dwelling-house,  which  the  said  plaintiff  then  and 
there  wholly  refused  to  do,  whereupon  the  said  defendant, 
in  defence  of  the  possession  of  his  said  dwelling-houae,  at 
the  said  time  when,  &c.  gently  laid  his  hands^  upon  the  said 
plaintiff  in  order  to  remove,  and  did  then  and  tljere  remove 
the  said  plaintiff  from  and  out  of  the  said  dwelling-bouse, 
as  he  lawfully  might  for  the  cause  aforesaid  f,  which  are  the 
said  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  complained 


*  As  to  this  pica,  see  ante, 
10fl7,  note  ^ — See  Com.  Dig. 
Pleader,  3  M,  16,  17,  and  the 
forois,  8  T.  R.  299,  78.— 
9  Wentw.  116.— 2  Rich.  C.  P. 
50.— Plead.  A.  495,  6. 

^  A  vxmnding  cannot  be  jos- 
tiGed  merely  in  defence  of  pos- 
session, (8  T.  R.  299. — Com. 
Dig.  Pleader,  3  M.  16,  17.— 
1  Salk.  407.  —  Utw.  1483.)— 
though  if  the  plaintiff  attempts 
ed  to  enter  the  house  with  force 
it  is  otherwise,  see  the  law  and 
precedent,  8T.  R^  78.  If  the 
plain  tiff,  upon  the  attempt  to 


remove  him,  resisted,  and  was 
guilty  of  an  assault  upon  the 
defendant  or  his  family,  and 
the  defendant  did  actually  beat 
or  wound  him  in  self  defence, 
those  acts  may  be  justified, 
8  T.  R.  299.  stating  at  the  t, 
in  the  above  form,  the  assaolt 
by  the  plaintiff,  and  the  de- 
fendant's self-defence,  as  in  the 
form,  ante,  1069,  and  post,  1074. 

<"  This  is  sufficient,  3Wils.  71, 
73.-8  T.  R.  78,  299. 

^  As  to  this  request,  see 
1  C.  &  P.  6.-^8  T.  R.  299,  78. 
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against  the  said  defendant ;  without  this,  that  *  he  the  said 
defendant  was  guilty  of  the  said  supposed  trespasses,  or  any 
or  either  of  them,  elsewhere  than  in  the  said  dwelling-house 
situate  as  aforesaid  ^ — J^Canclude  wUh  a  veriftcatian, 
imie,  907,  shethform.'] 


TO  PBRftOm. 


DBFBMCB  OP 
POBIBSIIOM. 


as 


[Actio  fioffi  as  ante,  906.] — Because  he  says,  that  he  the  The  like  of  a 
said  defendant,  long  before  and  at  the  said  tune  when,  &c.  P-Wichoaw. 
was  lawfully  possessed  of  a  certain  public-house,  situate  at, 
&c.  aforesaid.  And  the  said  plaintiff  a  little  before  the 
said  time  when,  &c*  entered  and  came  into  the  said  house 
of  the  said  defendant,  and  then. and  there  made  a  great 
noise  and  disturbance  therein,  and  the  said  plaintiff  then 
and  there  behaved  and  conducted  himself  in  a  rude,  quarrel* 
some,  and  uncivil  manner  towards  divers  persons  then  and 
there  lawfully  being  in  the  said  house,  and  thereby  then  and 
there  greatly  disturbed  and  disquieted  the  said  defendant 
and  his  family,  and  the  sud  other  persons  so  being  in  the 
said  house,  in  the  peaceable  and  quiet  occupation  and  en- 
joyment thereof;  whereupon  the  said  defendant  then  and 
there  requested,  &c. — [Same  as  in  the  last  preceding  farm 
to  the  end^ 

[  1075  ] 
[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  The  like  in  re- 

fallows:]— And  for  a  further  plea  in  this  behalf  [as  to  the  tiff^T^nt^  to* to 
assaulting,  beating,  and  striking  the  said  plaintiff  with- a  jj^fen^ntsdwel- 
stick,  as  in  the  said  first  count  of  the  said  declaration  men« 
tioned  *^,]  the  said  defendant,  &c*  [by  leave,  %c.  actio  non, 
as  ante,  907 ;]  because  he  says,  that  he  the  said  defendant 
before  and  at  the  said  time  when,  &c.  in  the  said  [first  count 
of  the  said]  declaration  mentioned,  was  lawfully  possessed 
of  and  in  a  certain  messuage  or  dwelling-house,  situate  at, 
&c«  in  which  he  the  said  defendant  did  then  and  there  in- 
habit and  dwell,  and  that  he  the  said  defendant,  being  so 
possessed  thereof,  the  said  plaintiff,  just  before  the  said  time 


*  As  to  this  allegation »  see 

1  SaQod.  78,  80,  n.  3. 

^  As  to  this  averment,  see 
ante,  vol.  i.  Index,  "  Q^m  est 
eademr    &c.    2  Stra.  694.— 

2  Saand,  6,  n.  3.-1  Saand.  81, 
B.  3;  85,  298,  and  see  the 
forms,  Cow  p.  16C,171.— 2  Bro. 
£nt.  139.  When  the  house  is 
in  the  same  parish  or  place  as 


that  stated  in  the  declaration, 
this  averment  is  to  be  omitted. 

<"  See  the  form,  8  T.  R.  78 ; 
and  the  notes  to  the  form,  ante, 
1073;  1068,  note. 

^This  enumeration  of  the 
trespasses  intended  to  be  jus- 
tified, mast  depend  onthestate* 
ments  in  .the  declaration,  and 
in  many  cases  is  unnecessary. 
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TO  PKIIfOlll. 


^BrBMCK  or 

POtUlfflOH* 


wheiii  &c.  to  wit,  on  the  same  day  and  year  aforesaid,  to 
wit,  at,  &c.  (penue)  aforesaid,  with  force  and  arms,  and  with 
a  strong  hand  *,  did  attempt  and  endeavour  forcibly  to  break 
into  and  enter  the  said  messuage  or  dweffing-houae  of  the 
said  defendant,  without  the  leave  or  licence,  and  against  the 
will  of  the  said  defendant,  whereupon  the  said  defendant, 
at  the  said  time  when,  &c.  being  in  the  said  messuage  or 
dwelling-house,  in  order  to  preserve  the  peaceable  and  quiet 
possession  thereof,  did  then  and  there  resist  and  oppose 
such  entrance  of  the  said  plaintiff  into  his  said  messuage  or 
dwelling-house,  and  in  so  doing  did  necessarily  and  unavoid- 
ably commit  the  said  several  supposed  trespasses  in  the  in- 
troductory part  of  this  plea,  and  in  the  said  declaration 
mentioned,  and  as  he  lawfully  might  for  the  cause  aforesaid ; 
and  so  the  said  defendant  in  fact  saith,  that  if  any  damage 
or  injury  then  and  there  happened  to  the  said  plaintiff,  it 
was  occasioned  by  the  said  defendant's  said  defence  of  his 
said  possession  of  his  said  messuage  or  dwelling-house, 
against  the  said  plaintiff,  which  are,  &c. — [Conclude  as  im 
ike  form^  ante,  1074,  from  the  t,  with  a  teri/ieaiion,  as 
ante^  907.] 


Defence  of  pot- 
•rssion  of  a 


[  1076  ] 


[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as 
foUowsi] — And  for  a  further  plea  in  this  behalf,  [as  to  the 
said  assaulting  of  the  said  plaintiff  in  the  said  first  count 
mentioned,  and  beating  and  ill-treating  him  as  therein  men- 
tioned ^]  the  said  defendant,  by  leave  of  the  court  here,  for 
this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  Statute  in  that  case  made  and  provided,  saith  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says,  that  he  the  said 
defendant,  before  and  at  the  said  time  when,  &c.  was  law- 
fully possessed  of  and  in  a  certain  close,  to  wit,  a  close 

called  [or  abutting,  &c.  setting  out  the  abuttals,  as 

pointed  out,  ante,  868,]  in  the  parish  of in  the  county 

aforesaid,  [and  of  a  certain  gate  of  and  belonging  to  the 
same  close,]  and  being  so  possessed,  the  said  plaintifl^  a 


*  A  forcible  attempt  to  enter 
will  justifya  battery  and  wound- 
iog,  8T.R.  78. 

^  As  to  this  plea,  see  8T.  R. 
78,  and  ante,  1073,  n.  ^ 

^  This  enumeration  of  the 


trespasses  intended  to  be  jus- 
tified, mast  depend  on  the  state- 
ments in  the  declaration,  and 
in  many  oases  is  wholly  on- 
necessary. 
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litde  before  the  said  time  when,  &c.  with  force  and  arms, 
and  with  a  strong  hand,  and  without  the  licence  or  permis-* 
sion,  and  against  the  will  of  the  said  defendant,  did  force 
and  break  open  [the  said  gate,]  and  as  much  as  in  him  the 
said  plaintiff  lay,  did  attempt  and  endeavour  forcibly  to 
break  into  and  enter  the  said  close  of  the  said  defendant, 
[and  forcibly  to  drive  into  the  said  close  a.  great  number,  to 

wit, sheep  of  the  said  plaintiffs]  and  would  then  and 

there  unlawfully  and  forcibly,  with  a  strong  hand,  have 
effected  and  accomplished  such  unlawful  attempt  and  en- 
deavour, without  the  licence  or  permission  of  the  said  de- 
fendant, and  against  hb  will,  if  the  said  defendant  had  not 
defended  his  said  possession  of  his  said  close  [and  gate] 
whereupon  the  said  defendant,  being  then  in  his  said  close, 
and  during  the  said  forcible  and  wrongful  attempt  and  en- 
deavour of  the  said  plaintiff,  did,  at  the  siud  time  when,  &c« 
defend  his  the  said  defendant's  possession  of  his  said  close 
[and  gate]  and  oppose  and  resbt  the  said  attempt  and  en- 
deavour of  the  said  plaintiff,  as  it  was  lawful  for  him  the  said 
defendant  to  do  on  the  occasion  aforesaid :  And  the  said  de- 
fendant Auther  saith,  that  if  any  damage  or  injury  then  and 
there  happened  to  the  said  plaintiff,  the  same  happened  of  the 
wrong  of  the  said  plaintifi^  and  in  the  defence  by  the  said  de- 
fendant of  his  said  close  [and  gate ;]  without  this  that  he  the 
said  defendant  was  guilty  of  the  said  several  trespasses  in  this 
plea  mentioned,  or  any  of  them,  at,  &c»  (venue)  aforesaid,  or 
elsewhere,  or  in  any  other  manner  than  as  in  this  plea  men- 
tioned ^.  And  this,  &c. — {Conclude  with  a  verificaiionf  as 
ante,  907,  sixth  form. 1 

[First  pleOf  general  issue^  as  ante^  1601  ;  second  plea, 
as  foUows  .*] — And  for  a  further  plea  in  this  behalf,  [as  to 
the  assaulting,  beating,  and  ill-treating  of  the  said  plaintiff 
as  in  the  said  first  count  of  the  said  declaration  mentioned, 
and  compelling  him  to  get  into  the  said  cart  in  the  said  first 
count  mentioned,  and  to  go  and  travel  therein  the  distance 
in  the  first  count  mentioned,  and  as  to  the  imprisoning  the 
said  plaintiff,  and  keeping  and  detaining  him  in  prison  for 
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DBFBNCB  or 
POSfB«fIUN. 


•  These  avermeots  must  oor- 
retpond  with  the  facts. 

^  As  to  this  averment,  see 
ante»  1074,  n.  ^ 

*  See  a  precedent  of  a  jus- 


tification by  a  sheriff  at  an  elec- 
tion, 1  Taunt.  146. 

^  As  to  pleas  of  this  descrip- 
tion, see  Com.  Dig.  Pleader, 
3  M.  22,  and  the  precedenU, 


iMPamoNiiMT. 

WITHOUT 
PROCBIl  *. 

Plea  by  two  de- 
fetidtnU  to  a  de* 
cUmfioD  for  as- 
•anlt  and  impri- 
•ODinenty  that 
plaintiff  com- 
mitted a  bffMKh 
of  the  peace  io 
the  hoate  of  one 
of  tliem,  and  that 
the  other  defcnd- 
snt  ai  a  constable 
apprehended 
plaintiff*   and 
cnrried  him  be* 
fore  a  niagis« 
trate^. 


1077 


PLEAS  IN   BAR. 


TO  PBRSOlffl. 


IMPRISONMENT 
WITHOUT 
PROCESS. 


The  plaintiff's 
breach  of  tlie 
peace. 


Reqnest  on  him 
to  cease  it,  and 
his  refusal. 


the  said  time  in  the  said  first  count  mentioned^  *]  the  said  de- 
fendants, by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtainedi  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  say,  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against 
them,  because  they  say,  that  before  and  at  the  said  time 
when,  &c.  in  the  said  first  count  mentioned,  the  said 
C.  D.  was  lawfully  possessed  of  a  certain  dwelling-house, 

situate  at  and  the  said  C.  D.  being  so  possessed 

thereof,  the  said  plaintiff,  just  before  the  said  time  when, 
&c.  to  wit,  on,  &c.  in  the  said  declaration  mentioned,  at, 
&c.  (venue)  aforesaid,  entered  and  came  into  the  said  dwel* 
ling-house,  and  then  and  there  with  force  and  arms  made  a 
great  noise,  disturbance,  and  affray  therein,  and  then  and 
there  insulted,  abused,  and  ill-treated  the  said  C.  D.  and 
his  family,  in  the  said  dwelling-house,  and  greatly  dis- 
turbed and  disquieted  them  in  the  peaceable  and  quiet  pos- 
session of  the  said  dwelling-house,  in  breach  of  the  peace 
of  our  said  lord  the  king ;  whereupon  the  said  C.  D.  then 
and  there  requested  the  said  plaintiff  to  cease  his  said 
noise  and  disturbance,  and  to  depart  firom  and  out  of  the 
said  house,  which  he  the  said  pliuntiff  then  and  there 
wholly  refused  to  do,  and  continued  in  the  said  house  mak- 
ing the  said  noise,  disturbance,  and  afiray  therein,  and  then 


9Wentw.  Index,  ciii.  A  peace 
officer  acting  by  virtae  of  his 
ofiBce.  need  not  join  in  the  plea, 
but  may  plead  the  general  is- 
sae,  and  give  the  special  matter 
in  evidence,  7  Jac.  1.  c.  6,  and 
21  Jac.  1.  c.  12. — See  Burn,  J. 
26th  ed.  '^CimMtableJ'—l  Stra. 
446.  —  9  B.  &  Ores.  806.  It 
may,  however,  frequently  be 
advisable  for  such  officer  to 
join  in  the  plea,  in  order  to 
narrow  the  evidence  on  the 
trial,  especially  when  he  acted 
under  a  warrant,  in  which  case 
the  general  replication  de  tn- 
jwid  would  be  insufficient ; 
sometimes,  however,  it  is  best 
for  him  not  to  join  in  the  plea, 
See  2  Bingh.  523.  Where  a 
party  merely  acts  in  the  aid, 
and  assistance  of  the  officer,  he 
may  defend  under  the  general 


issue,  3  Campb.  257 ;  bat  not 
so  if  he  act  as  the  prime  mover 
and  principal  in  the  transac- 
tion, 2  SUrk.  445.  —  Holt,  C. 
N.  P.  47H,  and  a  private  indi- 
vidual who  makes  the  charge, 
and  puts  the  constable  in  mo- 
tion, cannot  justify  under  the 
general  issae ;  he  most  plead 
the  special  circumstauce  bj 
way  of  justification.  Holt,  C. 
N.P.  47H. — See  precedents  for 
plea  justifying  removal  of  plain- 
tiff out  of  church  for  making 
disturbance  iu  it,  4  D.  &  K. 
217.— 2  B.  &  C.  699,  S.  C. 

^  This  enumeration  of  the 
trespasses  intended  to  be  jus- 
tified, must  depend  on  the 
statements  in  the  declaration, 
and  is  in  many  cases  wholly 
unnecessarv. 
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and  there  threatened  the  said  C.  D.  and  his  family,  that 
he  would  continue  making  his  said  noise  and  disturbance  in 
the  said  house  during  the  whole  night,  and  hinder  and  pre* 
vent  the  said  C.  D.  and  his  family  from  sleeping  or  en- 
joying any  quiet  or  repose  in  the  said  house,  whereupon  the 
said  C.  D.  in  order  to  preserve  the  peace,  and  restore  good 
order  and  tranquillity  in  his  smd  house,  then  and  there  gave  iMDintitr  f;iven 
charge  of  the  said  plaintiflF  to  the  said  E.  F.  then  and  there  ^o/j^^^^f,^/*"  * 

being  a  constable  of  the *  who  then  and  ihe^e  saw  and 

had  view  ^  of  the  said  breach  of  the  peace,  so  committed 
by  the  said  plaintiff  as  aforesaid,  and  then  and  there  re- 
quested the  said  E.  F.  so  being  such  constable  as  aforesaid, 
to  take  the  said  plaintiff  into  his  custody,  and  carry  him 
before  some  justice  or  justices  of  our  said  lord  the  king, 
assigned  to  keep  the  peace  in  and  for  the  said  county  of  ■ 
to  answer  the  premises,  and  to  be  dealt  with  according  to 
law,  and  the  said  E.  F.  so  being  such  constable  as  aforesaid, 
at  such  request  of  the  said  C.  D.  then  and  there  gently  laid  Wlio  mMier  na- 
his  hands  on  the  said  plaintiff  for  the  cause  aforesaid,  and  "*"  ^^"^'^  * 
did  then  and  there  take  the  said  pldntiff  into  his  custody, 
and  did  carry  and  conduct  the  said  plaintiff  from  and  out  of 
the  said  house  *^,  in  order  to  carry  and  convey  him  before 
such  justice  as  aforesaid,  to  be  there  dealt  with  according 


*  Take  care  that  his  appoint- 
ment be  properly  described  ; 
he  must  be  appointed  for  a 
township,  &c.  and  not  for  a 
parish,  7  Rast,  174.  Who  is  not 
an  autborixed  oflicer,  6  finp.  R. 
38.— Born,  J.  20th  edit.  ''Cmi' 
stable.'' 

^  In  a  plea  jastifying  an  tm- 
friaonment  by  a  constable  not 
under  a  warrant,  it  seeuis  ne- 
cessary in  general  to  aver,  that 
the  constable  had  view  of  the 
breach  of  the  peace,  for  it  has 
been  decided  that  a  constable 
cannot  arrest  for  an  affray  out 
of  his  view,  without  a  warrant, 
except  felony  is  Ukely  to  en- 
sue, Cro.  £li8.  375.  —  2  £8p. 
Rep.  640.  --  3  Hawk.  PL  Or. 
174, 164  ;  Book  2.  c.  13.  s.  8. 
1  £sp.  Rep.  204.— Holt,  C.  N. 
P:478.— ^R.&  M.  C.C.  132. 
Barn,  J.  "  Arrest " ;    bat  see 


2  Hale,  90.  —  3  Campb.  420, 
and  as  to  these  pleas  in  gene- 
ral, see  1  Chit.  Crim.  Law,  23. 
There  are  precedents,  how- 
ever, omitting  such  statement, 
9  Wentw.  27,  344,  6 ;  and  in 
a  case,  where  the  disturbance 
had  been  made  in  a  house  late 
at  night,  and  the  plaintiflTwonld 
not  %o  out,  bat  was  not  gnilty 
of  a  breach  of  the  peace  within 
the  view  of  the  constable,  a 
very  able  Pleader  advised  a 
special  plea,  omitting  the  above 
statement,  considering  that  a 
practice  contrary  to  the  above 
decisions  had  so  long  prevailed, 
and  was  so  necessary  for  the 
maintenance  of  a  proper  police, 
that  probably  a  different  deci^ 
sion  might  now  take  place. 

^  This  and  the  subsequent 
averments  must  correspdud 
with  the  facts. 


^ 
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And  becanse  it 
was  too  late  at 
night  the  consta- 
ble iLept  him  in 
custody. 


No  magistrate 
to  be  fonnd  in 
the  way. 


On  plaintiff's 
■nbmiision  and 
request,  defend- 
ants suffered  him 
to  go  at  large. 


to  law  for  hia  lud  offence  and  breach  of  the  peace,  to  wit, 
at,  &c.  (venue)  aforesaid ;  and  because  it  was  then  and  there 
hite  at  night  \  and  an  unseasonable  time  for  the  said  £.  F. 
to  carry  the  said  plaintiff  before  such  justice  as  aforesaid, 
he  the  said  E.  F.  so  being  such  constable  as  aforesaid,  for 
that  reason  and  for  the  cause  aforesaid,  necessarily  and  un- 
avoidably imprisoned  the  said  plaintiff,  and  kept  and  detained 
him  in  a  certain  prison  in  the  parish  aforesaid,  called  the 
until  the  next  morning ;  and  the  said  defendants  fur- 
ther say,  that  on  the  next  morning  as  soon  as  conveniently 
could  be,  he  the  said  £•  F,  so  being  such  constable  as  afore- 
said, endeavoured  to  carry  and  convey  the  said  plaintiff 
before  such  justice  as  aforesaid  to  answer  the  said  premises, 
and  to  be  dealt  with  according  to  law,  and  because  no  jus- 
tice as  aforesaid  could  be  found  near  to  the  said  prison,  and 
because  it  was  then  and  there  expedient  and  necessary  that 
the  said  plaintiff  should  go,  proceed,  and  be  carried  in  the 
said  cart  before  such  justice  as  aforesaid,  for  the  purpose 
aforesaid,  and  because  the  said  plaintiff  then  and  there  re- 
fused to  get  into  such  cart  for  the  purpose  aforesaid,  he  the 
said  E.  F.  so  being  such  constable  as  aforesaid,  and  the  said 
C.  D.  in  his  aid  and  assistance,  and  at  his  request,  did  gently 
lay  their  hands  upon  the  said  plaintiff,  and  did  then  and 
there  gently  force  and  compel  tlie  said  plaintiff  to  get  into 
the  said  cart,  and  to  go  and  travel  therein  the  said  distance 
in  the  said  declaration  mentioned,  in  order  that  he  the  said 
plaintiff  might  be  carried  and  conveyed  by  the  said  E.  F.  so 
being  such  constable  as  aforesaid,  before  such  justice  as 
aforesaid,  to  answer  the  premises,  and  be  there  dealt  with 
according  to  law,  for  hb  said  offence  and  breach  of  the 
peace.     And  the  said  defendants  further  say,  that  after- 
wards, and  while  the  said  E.  F.  so  being  such  constable  as 
aforesaid,  was  so  carrying  and  conveying  the  said  plaintiff 
before  such  justice  as  aforesaid,  to  wit,  on,  &c.  aforesaid, 
at,  &c.  {venue)  aforesaid,  he  the  said  E.  F.  at  the  special 
solicitation  and  request  of  the  said  plaintiff,  upon  his  making 
a  reasonable  and  proper  submission  for  the  said  ofience, 
and  with  the  consent  of  the  said  plaintiff,  discharged  the 
said  plaintiff  from  and  out  of  his  said  custody,  and  then 
and  there  permitted  him  to  go  at  large,  without  carrybg 


*  This  and  the  subsequent  averments  must  correspond  with 
the  facts. 
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hitn  before  such  justice  as  aforesaid  %  as  they  the  said  de-r     to  pbrsoms. 
fendant  and  E.  F.  lawfully  might  for  the  ^cause  aforesaid,    mpRHomiBiiT 
which  are  the  same  supposed  trespasses  in  the  introductory        without 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  above  thereof  complained  against  the  said  defendants  \ 
And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907, 
sixth  form.] 

t  1080  ] 
[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  The  like  in  a 

follows :]— And  for  a  further  plea  in  this  behalf,  [as  to  the  jj^*  ^°^^jjj 

making  the  said  assault  upon  the  said  plaintiff  in  the  said  private  penoo 

first  count  of  the  said  declaration  mentioned,  and  imprisoning  °°  ^  ' 

him,  and  keeping  and  detaining  him  in  prison  for  a  part  of 

the  said  time  in  the  said  first  count  mentioned,  to  wit,  for 

the  space  of  eight  hours,  part  of  the  time  in  that  count  men-* 

tioned,]  the  said  defendant  by  leave  of  the  court  here,  for 

this  purpose  first  had  and  obtained,  according  to  the  form 

of  the  Statute  in  that  case  made  and  provided,  says,  that  the 

said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 

action  thereof  against  him,  because  he  says,  that  just  before 

the  said  time  when,  &c.  in  the  said  first  count  mentioned,  to 

wit,  on  the  same  day  and  year  aforesaid,  at,  &c«  (ifenue) 

aforesaid,  the  said  plaintiff  with  force  and  arms,  &c.  made 

an  assault  upon  the  said  defendant,  and  beat  and  ill-treated 

him,  and  thereupon  the  said  defendant  then  and  there  gave 

charge  of  the  said  plaintiff  to  a  certain  peace-officer  of  our 

said  lord  the  king,  to  wit,  one  E.  F.  who  then  and  there  had 

view  of  the  said  breach  of  the  peace  of  our  said  lord  the  king, 

so  committed  by  the  said  plaiptiffas  aforesaid,  and  requested 

the  saidpeace-officer  to  take  the  said  plaintiff  into  his  custody, 

and  carry  him  before  some  justice  or  justices  of  our  said  lord 

the  king,  assigned  to  keep  the  peace  in  and  for  the  said  county 

of to  answer  the  premises,  and  to  be  escamined  and 

dealt  with  according  to  law ;  and  the  said  peace-officer,  at 

such  request  of  the  said  defendant,  and  the  said  defendant 

in  the  aid  and  assistance  of  the  said  peace-office,  then  and 

there  gently  laid  their  hands  upon  the  said  plaintiff,  in  order 


*  This  statement  of  defend-  breach  of  the  peace.  Id.  and 

ant's  release  is  to  be  according  see  3  C,  ^  P.  397. 

to  tbe  fact,  qntere  tbe  suffici-  ^  It  may  be   necessary    in 

ency  of  this  statement,  5  East,  some  cases  to  insert  tbe  aver- 

204.-3  Hawk.  P.  C.  174.     It  ment.  ante,  1074,  note, 

shoold  seem  it  is  justiGable  in  ^  See  the  notes  to  the  former 

the  case  of  a  mere  aflray  or  precedent, 

YOU  iu«  Q 
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Plea,  justifying 
imprisoning 
plaintiff,  and 
taking  him  lie- 
fore  a  magistrate, 
he  having  been 
guilty  of  a  felony 
on  7  A  8  Geo.  4. 
c.  t9.  s.  47,  as  a 
clerk,  in  embei- 
slement  of  defen- 
dant's property  S 


to  take,  and  did  then  and  there  take  the  said  plamtiff  into 
the  custody  of  such  peace-officer^  and  kept  and  detained  him 
so  in  custody  until  the  said  plaintiff  afterwards,  and  as  soon 
as  conveniently  could  be,  was  carried  before  one  of  his 
majesty*8  justices  assigned  to  keep  the  peace  in  and  for  the 
said  county  of for  examination  concerning  the  pre- 
mises, and  to  be  dealt  with  according  to  law,  and  on  that 
occasion  the  said  plaintiff  was  necessarily, and  unavoidably 
imprisoned,  and  kept  and  detained  in  prison  for  the  said 
space  of  time  in  the  introductory  part  of  this  plea  mentioned, 
as  he  lawfully  might  for  the  cause  aforesaid ;  which  are  the 
same  supposed  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant.   -rAnd 
this,  &c. — [Conclude  with  a  verificaiiom,  as  atUe^  907,  mxik 
form^ 

[Actio  non,  as  ante,  906 ;   and  if  only  part  qf  the  treS' 
pass,  as  stated  in  the  declaration,  can  be  justified,  then  con- 
fine the  commencement  of  the  plea  accordingljfj] — ^Because 
he  says,  that  the  said  plaintiff,  before  the  commission  of  the 
aaid  supposed  trespasses  in  the  said  declaration  mentioned, 
to  wit,  on,  &c.  {day  of  the  felony,  or  about  it,)  at,  &c.  (venue) 
[here  state  the  qffence  committed  by  the  plaintiff  in  substance, 
as  you  would  state  it  in  an  indictment,  as  thus/] — [being 
then  and  there  employed  as  a  clerk  to  the  said  defendanti 
did,  by  virtue  of  such  his  employment,  then  and  there,  and 
whilst  he  was  so  employed  as  aforesaid,  receive  and  take 
into  his  possession  certain  money»  to  a  large  amount,  to  wit, 
to  the  amount  of  [£100,]  [or,  goods  and  chattels,  to  wit,  &c. 
as  the  case  tro^,]  for  and  in  the  name  and  on  the  account  of 
the  said  defendant  his  master,  as  aforesaid,  and  the  said 
money  [or,  goods  and  chattels,]  then  and  there  fraudulentiy 
and  feloniously  did    embezzle.      And  the  said  defendant 
further  saith,  that  the  said  pliuntiff  then  and  there,  in  man- 
ner and  form  as  aforesaid,  the  said  last-mentioned  money 
{or,  goods  and  chattels,]  the  property  of  the  said  defendant 


*The  plea  may  be  readily 
adapted  to  a  case  where  plain* 
tiflT  has  been- guilty  of  any  other 
felony  or  misdemeanor.  In 
order  to  justify  a  private  person 
in  arresting  another  for  a  fe- 
lony, it  is  absotately  reqoisite 
that  a  felony  shonldhave  been 


committed  by  some  one.  If 
committed  by  plaintiff  the 
above  plea  will  be  correct,  but 
if  committed  by  some  other 
person,  and  plaintiff  be  ans- 
peoted  of  it,  then  the  plea 
should  be  as  post,  1081. 


PROCBSf. 
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hifl  IbHster,  as  afofeamdi  from  tbe  daid  defendant  feloniously  to  PBatoii*. 
did  steal,  takoi  and  carry  away,  against  the  form  of  the 
Statute  in  that  case  made  and  provided,  and  against  the  without 
peace  of  our  lord  the  king ;]  wherefore  the  said  defendant  did, 
at  the  said  time  when,  &c.  in  the  said  declaration  mentioned, 
gently  lay  his  hands  on  the  said  plaintiff,  and  [if  the  defend^ 
ant  gave  plainiiff  in  charge  of  a  constable,  then  state  the 
Jaet,  and  as  between  the  inverted  commas,  thus:]  **  did  give 
the  said  plaintiff  in  charge '  to  one  J.  K.  then  and  there 
braig  a  constable  and  a  peace  officer  of  and  for  our  said  lord 
the'  king,  in  and  for  the  county  of  S.  (or  town  and  borough 
of  S.  in  the  county  of  S.)  and  then  and  there  requested  the 
ai^  constable  and  peace  officer  to  take  the  said  plaintiff 
into  his  custody,  and  safely  keep  him  until  he  could  be 
carried  and  conveyed,  and  to  carry  and  convey  him  before 
some  one  of  the  justices  asmgned  to  keep  the  peace  of  our 
said  lord  the  king^  within  the  said  county,  [or,  town  and 
borough,]  and  to  hear  and  determine  divers  felonies  and 
misdemeanors  committed  within  the  said  county,  [or,  town 
and  borough,]  to  be  examined  by  and  before  such  justice 
touching  and  concerning  the  premises,  and  to  be  further  dealt 
with  according  to  law ;  and  on  that  occasion  the  said  J.  K« 
so  being  such  constable  and  peace  officer  as  aforesaid,  at  the 
request  of  the  said  defendant  **  then  and  there  did  take  the 
said  plaintiff  into  his  custody,  and  as  soon  as  conveniently 
could  be,  to  wit,  on  the  dsfyand  year  aforesaid,  the  said 
plaintiff  was  carried  and  conveyed  in  custody  before 
J«  A.  Esq.  one  of  the  justices  assigned  to  keep  the  peace  of 
our  said  lord  the  king,  within  and  for  the  said  county,  [or, 
town  and  borough,]  and  ako  to  hear  and  determine  divers 
felokiies  and  misdemeanors  within  the  said  county,  [or,  town 
and  boTDugfa,]  committed,  to  be  examined  by  and  before  the 
said  Jk  A.  touching  and  concerning  the  premises,  and  to  be 
further  dealt  with  according  to  law  *,  and  by  means  of  the 
said  several  premises  aforesaid,  the  said  plaintiff  was  im- 
prisoned, and  kept  and  detained  in  prison,  for  the  said  space 
of  time  in  the  said  declaration  mentioned,  the  same  being  a 
reasonaMe  time  for  that  purpose,  and  lawful  and  just  for  the 
cause  aforesaid*  Which  are  the  supposed  trespasses  in  the 
said  declaDation  mentionedt  and  whereof  the  said  plaintiff 
bath  above  thereof  complained  against  the  said  defendant, 

»^— ^— i^—        ■!■■  HI  ■^■iiii  ■  mil         ■  111,   I  ■■■■■i.«.. 

*  When  the  magistrate  has  ceases  to  be  an  aotor  in  the 
fall  possession  of  the  charge,  matter,  and  need  not  justiiy 
the  party  iayiog  it,  in  general     acts  done  subsequeatly. 
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and  this  he  is  ready  to  verify,  &c. — [Conclude  with  a  vert* 
^cation,  as  ante,  907.] 

If  any  doubt  as  to  whether  plaintiff  was  a  clerk  or  servant, 
within  the  act,  add  another  pUa  precisely  similar^  except 
in  stating  the  plaintiff  was  "servant,"  instead  of  "  clerk." 


Plea,  justifying  [First  plea,  general  issue  as  ante,  1061 ;  second  plea,  as 
pTam"fl;*on°»Mj-  foUows :] — And  for  a  further  plea  in  this  behalf  [as  to  the  as- 
picion  of  felouy  ■•  saulting,  seizing,  and  laying  hold  of  the  said  plaintiff,  as  in 

the  first  count  of  the  said  declaration  mentioned,  and  pulling 
and  dragging  about  her  the  said  plaintiff,  and  forcing  and 
compelling  her  the  said  plaintiff  to  go  from  and  out  of  a  cer- 
tain dwelling  into  the  public  street,  and  forcing  and  compell- 
ing her  to  go  in  and  along  the  said  streets  to  the  said  mansion- 
house,  in  the  said  first  count  mentioned ;  and  as  to  imprisoning 
the  said  plaintiff,  and  keeping  and  detaining  her  in  prison 
for  the  said  time,  in  the  said  first  count  also  mentioned]  ;  the 
said  defendant  by  leave,  &c.  saith  [actio  non,  as  ante,  907.] 
Because  he  says,  that  before  and  at  the  time  when,  &c.  to 
wit,  on,  &c.  aforesaid ,  at,  &c.  (cenue)  aforesaid,  [here  state 
the  felony  to  have  been  committed,  and  the  causes  of  sus- 
picion against  the  plaintiff,  and  which,  in  the  plea  in  question, 
was  stated  as  follows ;] — "  the  said  plaintiff  was  the  servant 
of  the  said  defendant,  and  was  then  and  there  living  and 
residing  in  the  house  of  him  the  said  defendant;  and  the 
said  plaintiff,  so  being  such  servant  as  aforesaid,  to  wit,  at, 
&c.  divers  goods  and  chattels,  to  wit,  20  pair  of  silk  stock- 
ings and  100  yards  of  lace,  of  great  value,  to  wit,  of  the 
value  of  £ —  the  property  of  the  said  defendant,  had  been 
and  were  feloniously  stolen,  taken,  and  carried  away  from 
and  out  of  the  possession  of  the  said  defendant^  and  after- 
wards,  to  wit,  on,   &c.  at,  &c.  divers,  to  wit,  20  bundles. 


*  The  plea  justifying  the  ap- 
prehension of  plaintiff  on  sas- 
picion  of  felony,  mnst  shew  the 
cause  of  suspicion,  4  Taunt. 
»4;  Holt,  C.N.  P.  478.  As  to 
the  causes  for  such  suspicion, 
see  Burn,  J.tit.'Mrrcf*."--The 
question  of  probable  cause  is 
a  mixed  proposition  of  law  and 
fact.  See  5  Bing.  554,  and 
cases  there  cited. 


^  To  justify  an  arrest  by  a 
private  individual  without  war- 
rfint,  on  suspicion,  it  is  abso- 
lutely necessary  that  a  feUmy 
shall  have  been  actually  com- 
mitted. 6  B.  <&  €.  037  ;  and 
so  in  the  case  of  a  constable, 
who,  of  his  own  head,  takes  a 
party  into  custody  on  suspicion, 
3  Campb.  420. 
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containing  the  said  goods  and  chattels  so  feloniously  taken     to  pkrsons. 
and  carried  away  as  aforesaid,  were  found  and  discovered         «.„^  „»„« 

•'  ^  <    ^  ^  IMPRiSOMUBMT 

hidden  and  concealed  in  a  certain  cellar  of  and  belonging  to  without 
the  house  of  the  said  defendant,  and  to  which  the  servants 
of  the  said  defendant  had  access,  and  the  said  bundles,  con- 
taining the  said  goods  and  chattels,  being  so  found  and 
discovered  as  aforesaid,  were  immediately  seized  and  taken 
away  by  the  said  plaintiff,  the  said  plaintiff  then  and  there 
averring  that  the  same  were  the  property  of  her  the  said 
plaintiff,  and  the  said  plaintiff  then  and  there  endeavoured 
to  burn  and  make  away  with  the  said  bundles,  with  their 
contents  aforesaid,  and  did  actually  burn  divers,  to  wit,  10  of 
the  said  bundles,  so  containing  the  said  goods  and  chattels,  the 
property  of  the  said  defendant  as  aforesaid ;"  wherefore  the 
said  defendant  having  good  and  probable  cause  of  suspicion, 
and  vehemently  suspecting  the  said  plaintiff  to  have  been  guilty 
of  or  concerned  in  the  stealing  and  carrying  away  of  the  said 
goods  and  chattels  of  the  said  defendant,  and  to  have  felo- 
niously taken  and  carried  away  the  same,  did,  at  the  said  time 
when,  &c.  gently  lay  hands  on  the  said  plaintiff,  and  did 
give  the  said  plaintiff  in  charge  to  one  W.  S.  then  and  there 
being  a  constable  and  peace  officer  of  and  for  our  lord  the 
king,  in  and  for  the  [city  of  London]  aforesaid,  and  then 
and  there  requested  the  said  constable  and  peace  officer  to 
take  the  said  plaintiff  into  his  custody,  and  safely  keep  her 
until  she  could  be  carried  and  conveyed,  and  to  carry  and 
convey  her  before  some  one  of  the  justices  assigned  to  keep 
the  peace  of  our  said  lord  the  king  within  and  for  the  city 
of  London,  and  to  hear  and  determine  divers  felonies  and 
misdemeanors  committed  within  the  said  city  of  London,  to 
be  examined  by  and  before  such  justice,  touching  and  con- 
.cerning  the  premises,  and  to  be  further  dealt  with  according 
to  law ;  and  on  that  occasion  the  said  W.  S.  so  being  such 
constable  and  peace  officer  as  aforesaid,  at  the  request  of 
the  said  defendant,  did  then  and  there  gently  lay  his  hands 
upon  the  said  plaintiff*,  take  the  said  plaintiff  into  his 
custody,  and  as  soon  as  conveniently  could  be,  to  wit,  on 

the  said day  of in  the  year   aforesaid,   the  said 

plaintiff  was  carried  and  conveyed  in  custody  to  and  before 
Sir  W.  L.  knt.  and  alderman  of  the  city  of  London,  and  one 
of  the  justices  assigned  to  keep  the  peace  of  our  said  lord 
the  king  within  and  for  the  said  city  of  London,  and  also  to 


*  ll'  the  pldiutiiTre&istcd,  see  the  t'orui,  post,  1085,  0. 
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TO   FBBlOlit. 


IIIFKIftONIISaT 

WITHOUT 

P&OCftM. 
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IMPRISONMBNT 
UHDBR  PROCESS. 

Jutificmtioo  of  ao 
arrest,  Ac.  by   a 
sheriff's   officer 
and  another  in 
his  assistance, 
under  a  latitat 
against  plaintiff*. 


hear  and  determine  diT^v  felonies  and  miademeanors  com- 
mitted within  the  said  city,  to  be  examined  by  and  before 
the  said  Sir  W.  L«  touching  and  concerning  the  premises, 
and  to  be  further  dealt  with  according  to  law,  and  the  said 
plaintiff  was  then  and  there  detained  ^  by  order  of  the  said 

Sir  W.  L.  until  and  upon  the day  of in  the  year 

aforesaid,  when  she  the  said  plaintiff  was  examined  by  the 
said  Sir  W.  L.  touching  and  concerning  the  premises,  and 
the  said  plaintiff  was  afterwards  discharged  out  of  custody 
by  the  said  Sir  W.  L. ;  and  by  means  of  the  said  several 
premises  aforesaid,  the  said  plaintiff  was  imprisoned,  and 
kept  and  detained  in  prison,  for  the  said  several  spaces  of 
time  in  the  said  dedaration  mentioned,  the  same  being  a 
reasonable  time  for  that  purpose,  ani}  Uifful  and  just  for  the 
cause  aforesaid,  which  are  the  supposed  trespasses  in  the  in- 
troductory part  of  this  plea  nientioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  the  said  defend- 
ant, and  this  he  is  ready  to  verify  ^ ;  wherefore  he  praya 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain 
her  aforesaid  action  thereof  against  him,  &c. 

[Firftplea,  general  usuei  as  auiCf  1061 ;  second  g^a,  as 

follows .-] — And  for  a  further  plea  in  this  behalf^,  [as  to  the 

making  the  said  assault  in  the  said  first  count  mentioned,  and 


^This  and  the  other  aver- 
ments mast  agree  with  the  facts. 

^  If  the  venue  be  laid  ont  of 
the  county  where  the  party  was 
taken  before  the  magistrate,  it 
may  be  necessary  to  make  a 
special  traverse  of  the  tres- 
passes having  been  elsewhere 
than  in  that  connty. 

« See  forms,  3  Lev.  61. — 
1  Sannd.  296,  2d8,  note  5. — 
1  Rich.  C.  P.  161.— 2  Id.  60. 
16  East  82. — 9  Wentw.  Index, 
xcviii.  to  CIV.  cix.  As  to 
the  mode  of  pleading,  see 
1  Sannd.  296,  n.  1 ;  298,  n.  1. 
Com.  Dig.  Pleader,  3  M.  24. 
Ante,  vol.  i.  Index,  "  Pro^ 
ces$r  as  to  the  statement  of 
different  process,  see  ante,  445 
to  452.  How  to  plead  in  an  in- 
ferior court,  Cowp.  18. — 2  T.  R. 
172.— Com.Dig.  Pleader,  3  M. 


24.  JustiGcation  under  a  2att- 
iai,  executed  in  London,  b?  a 
Serjeant  at  Mace,  9  Wentw. 
331.  If  there  be  any  doobt 
as  to  the  regularity  of  issuing 
the  writ,  the  officer  should  jus- 
tify separately,  and  if  the  officer 
have  been  guilty  of  any  excess, 
the  plaintiff  in  the  original  ac- 
tion should  also  plead  sepa- 
rately, 2  Stra.  1184.— iSalk. 
408,  9.  The  sheriff,  io  an  ac- 
tion against  him,  ranst  allege  a 
return  of  mesne  process,  but 
the  officer  need  not  do  so,  Cro. 
Car.  446.—^  B.  &  C.  488. 

^  This  enumeration  of  the 
trespasses  intended  to  be  justi- 
fied, must  depend  on  the  state- 
ments ip  the  declaration,  and 
is  in  many  cases  wholly  unne- 
cessary. 
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with  a  Ettle  force  and  viottacei  poshing,  forcingi  and  thrust-     to  pbrions. 
ing*  the  said  plaintiff  from  and  out  of  the  said  messuage  or  "J^    ^^^^ 

dwelfing-house  m  the  said  first  count  of  the  said  declaration  undbb  procssk 
mentioned,  into  the  said  street  therein  also  mentioned,  and 
whilst  the  said  plaintiff  continued  on  the  ground  in  the  said 
street,  pulling,  hauling,  and  dragging  him  upon  his  back 
thrtmgh  the  mud  and  dirt,  in  and  along  the  said  street,  and 
for  the  distance  and  length  of  way  in  the  said  first  count 
also  mentioned,  and  thereby  a  little  hurting,  bruising,  and 
wounding  the  said  plaintiff ;  and  as  to  the  imprisoning  the 
said  plaintiff,  and  keeping  and  detaining  him  in  prison  for 
the  said  space  of  time  in  the  said  first  count  mentioned, 
and  as  to  the  rending,  tearing,  damaging,   and  spoiling 
the  clothes  and  wearing  apparel  of   the  said  plaintiff  in 
the  said  second  count  mentioned,]  by  the  said  defendants 
above  supposed  to  have  been  done,  the  said  defendants  by 
leave  of  the  court  here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  fom  of  the  Statute  in  such  case 
made  and  provided,  say  that  the  said  plaintiff  ought  not  to 
have  or  miuntain  his  aforesaid  action  thereof  against  them, 
because  they  say,  that  before  the  said  time  when,  &c*  in  the 
said  [first  and  second  counts]  mentioned,  to  wit,  on,  &c.  luainp;  of  tlie 
[ieiie  of  wri(\  a  certain  writ  of  our  lord  the  now  king,  com-  ^^i^^^* 
monly  called  a  latitat,  was  issued*  out  of  the  court  of  our 
said  lord  the  king,  before  the  king  himself,  the  said  court 
and  still  being  holden  at  Westminster,  in  the  county  of 

Middlesex^,  directed  to  the  then  sheriff  of by  which 

said  writ  our  said  lord  the  king  commanded  the  said  sheriff 
that  he  should  take  the  said  plaintiff  if  he  should  be  found 
in  his  bailiwick,  and  keep  him  safely,  so  that  he  might  have 


[  1084] 


*  The  recital  of  the  trespasses 
ifltended  te  be  jaatified,  mastde- 
peo«l  ou  the  facta  of  each  par- 
ticniar  caao.  When  the  plea 
jottifies  a  woonding  and  actual 
beating,  or  more  than  a  nudtUer 
mammB  impandt  to  make  the  ar* 
rest,  the  particular  resistance 
or  occasion  of  such  wounding, 
d^c.  moat  be  stated  in  the  sab- 
sequent  part  of  the  plea,  as  in 
this  form,  see  ante,  1068,  n. 
and.  1  Saond.  290,  n.  1.  and 
post,  lU^. 


^  The  process  must  be  stated 
specially,  1  Saund.  298,  n.  1. 
Co.  Lit.  283  a.  If  the  arrest 
were  ander  a  bill  of  Middlesex, 
or  a  special  capita  by  priginal, 
or  a  cepuu  io  C.  P.  describe 
the  process,  as  ante,  445  to  452, 

*  See  3  Lev.  63;  if  the  plain- 
tiffin  the  original  action  justify 
alone,  the  plea  may  state  that 
he  caused  it  to  be  issaed,  &c. 

^  As  to  this  allegation,  see 
ante,  446,  o. — 1  Saand.  300  b, 
note  7.  • 
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Indorsed  for 
baiM. 

Delivery  of  writ 
to  the  iherilf  *". 


Wai-rant  to  one  of 
the  defendants  *:. 

[  1805  ] 


Delivery  of  war- 
rant to  one  of 
defendants. 


his  body  before  our  said  lord  the  king  at  Westminster  afore- 
said, on  next  after  to  answer  to  the  said  now 

defendant  E.  F.  in  a  plea  of  trespass,  and  ako  to  a  bill  of 
the  said  E.  F.  against  the  said  plaintiff  for  £ —  upon  pro* 
mises  [or  as  the  plea  was]  according  to  the  custom  of  the 
said  court  of  our  said  lord  the  king,  before  the  king  him- 
self to  be  exhibited,  and  that  the  said  sheriff  should 
have  then  there  that  writ ;  which  said  writ  was  then 
and  there  duly  indorsed  for  bail  for  £ — ;  and  which  said 
writ  so  indorsed  for  bail  as  aforesaid,  afterwards,  and  before 
the  return  thereof,  and  also  before  the  said  time  when,  &c 
to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  was  delivered  to 
G.  H.  esq.  who  then  and  from  thenceforth  until  and  at,  and 
after  the  return  of  the  said  writ,  was  sheriff  of  the  said 

county  of to  be  executed  in  due  form  of  law ;  and 

thereupon  the  said  G.  H«  so  being  sheriff  as  aforesaid,  after- 
wards, and  before  the  return  of  the  said  writ,  and  before  the 
said  time  when,  &c.  in  the  said  [first  and  second  counts 
mentioned,]  to  wit,  on  the  same  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  made  his  certain  warrant  in  writing,  under 
his  hand  and  seal  of  o£Sce  of  sheriff  aforesaid,  directed  to 

the  keeper  of  the  gaol  of  the  said  county  of and  to 

the  said  C.  D.  the  said  sheriff's  bailiff,  and  thereby  com- 
manded him  the  said  C.  D.  that  he  should  take  the  said 
plaintiff  if  he  should  be  found  in  his  bailiwick,  and  safely 
keep  him,  so  that  the  said  sheriff  might  have  the  body  of 
the  said  plaintiff  before  our  said  lord  the  king  at  Westmin- 
ster aforesaid,  on next  after to  answer  the  said 

E.  F.  in  the  plea,  and  to  the  bill  in  the  said  writ  mentioned ; 
which  said  warrant  afterwards,  and  before  the  return  of  the 
said  writ,  and  before  the  said  time  when,  &c.  in  the  said  first 
and  second  counts  mentioned,  to  wit,  on  the  day  and  year 


•See  ante,  447.  The  in- 
dorsement for  bail  should  be 
stared,  lOB.  &C.  202;  and  it 
is  nsual,  (though  unnecessary, 
id.  ibid.)  to  refer  to  the  affidavit 
to  hold  to  bail.  I  Saond.  296, 
note  2.— 3T.  R.  1H3:  bat  it 
is  unnecessary  to  state  the 
particulars  of  the  cause  of  ac- 
tion, even  in  a  justification 
by  the  plaintiff  in  the  original 
action,  and  though  under  pro- 
cess of  an  inferior  court,  UT.ll. 
183.— Cowp.  IB. 


^  This  allegation  is  not  ne- 
cessary, though  usual,  Greea 
0.  Jones,  1  Saund.  298. 

^  Examine  with  the  warrant. 
See  the  form  in  3  Ler.  65;  and 
the  mode  of  pleading  a  warrant, 

1  Saund.  29U,  n.  5.  It  is  not 
necessary  in  this  case  to  state 
that  the  warrant  was  under  seal, 

2  Saund.  306,  n.  13,  and  see  the 
form  in  i  Saund.  290;  when  it 
is  necessary,  »e6  Com.  Dig. 
Pleader,  SIM. 24.— Willes,411. 
J3ul.  N.  P.  83. 
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kst  aforesaid,  at,  &c.  aforesaid,  was  deliTered  to  the  said     to  pbrsoiii. 

CD.  to  be  executed  in  due  form  of  law.     By  virtue  of 

which  said  writ  and  warrant,  the  said  C.  D.  as  such  bailiff  undbr  pkoosis 

as  aforesaid,  and  the  said  E,  F.  as  hb  senrant,  and  by  his  Arrett  by  one  of 

command,  afterwards,  and  before   the  time  appointed  for  bailiff,  and  by  the 

the  return  of  the  said  writ,  to  wit,  at  the  said  time,  when,  ^^^^  *"  ^  ■*•"• 

&c  in  the  said  [first  and  second  counts]  mentioned,  and 

within  the   bailiwick   of  the   said   sheriff,  to  wit,  at,  &c. 

ivemte)  aforesaid,  took  and  arrested   the  said  plaintiff  by 

his  body,  [in  the  said  messuage  or  dwelling-house  in  the 

said  first  count  mentioned]  and  kept   and   detained   him 

in  the  custody  of  the  said  C.  D.  at  the  suit  of  the  said 

E«  F.  for  the  cause  aforesaid,  for  the  said   space  of  time 

in  the  said   first   count   mentioned,  as  it  was  lawful  for 

them  to  do  for  the  cause  aforesaid*.    And  because  at  the  Necessity  to  re« 

said  time  when,  &c.  in  the  said  first  and  second  counts  ™^uce  of  safe 

mentioned,  the   said  plaintiff  havine  been  so  arrested  as  costody,  and  Us 
jt         .       .  .  .  «  resistance  ■• 

aforesaid,  it  was  necessary  and  expedient,  in  order  to  keep 

him  m  safe  custody,  under  and  by  virtue  of  the  said  writ  and 
warrant,  and  to  prevent  him  from  escaping  out  of  such  cus-       [  1086  ] 
tody,  that  the  said  plaintiff  should  be  taken  by  and  in  the 
custody  of  the  said  C.  D.  out  of  the  said  messuage  or 
dwelling-house,  in  the  said  first  count  mentioned  (the  same 
not  being  a  place  where  the  said  plaintiff  could  be  kept  in 
safe  custody  by  the  said  C.  D.  in  pursuance  of  the  said 
writ  and  warrant),  to  some  place  in  the  said  bailiwick,  where 
he  might   be  kept  in  the   safe  custody  of  the  .said  C.  D. 
under  and  by  virtue  of  the  said  writ  and  warrant,  and  be- 
cause the  said  plaintiff,  being  then  and  there  requested  by 
the  said  C.  D.  peaceably  and   quietly  to   go  out  of  the 
said   messuage  or  dwelling-house  with  the  said  C.  D.  for 
the  purpose  aforesaid,  would  not  peaceably  or  quietly  go 
with,   nor   could    otherwise   be   taken    by  the   said  C.  D. 
from  and  out  of  the  said  messuage  or  dwelling-house  to 
such  place,  for  the  purpose  of  being  kept  in  safe  custody 
as  aforesaid,    the  said  C.  D.  as   such  bailiff  as  aforesaid, 
and  the  said  E.  F.  as  his  servant,  and  by  his  command,  be- 
fore the  time  appointed  for  the  return  of  the  said  writ,  to 


'  Where   only  an  arrest  is  must  be  stated    in  the  above 

JQsttfied,    the   plea   ends  here  form,  ante,  1068,  note  ;    and 

»ith    a   verification,    see    the  1  Saund.  296,  note  1.     As   to 

i'orm,    3    Lev.   63;    but    if   a  taking    the    defendant    to     a 

wouudiug  or  actual  battery  be  lock-up  house,  see  the  32  6.  2. 

justified,  the  oceabion  thereof  c.  28. 
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wit,  at  the  said  time  when,  &e.  in  the  said  fint  coant  men* 
Z  ...   tionedy  within  the  bailiwick  of  tiie  said  sheriiF,  were  forced 
VMDSR  pii«cBts.  and  obfaged  to,  and  did  then  and  thexe  necessarily  and  im- 

avoidably/  in  order  to  keep  the  said  plaintiff  in  safe  cnstDdy 
under  and  by  Tirtue  of  the  said  writ  and  warrant,  and  to 
prevent  him  from  escajnng  out  of  the  custody  of  die  said 
C.  D»  so  being  such  bailiff  as  aforesaid,  with  a  little  force 
and  violence  push,  force,  and  thrust  the  said  phdntilf 
from  and  out  of  the  said  messuage  or  dweOing-honse  in  the 
said  first  count  mentioned,  into  the  said  street  there ;  and 
becaiise  the  said  plaintiff,  at  the  said  times  when,  fta  in  the 
said  first  and  second  counts  mentioned  *,  being  down  on  the 
ground  in  the  said  street,  wholly  refused  peaceably  or 
quietly  to  go  with,  nor  could  be  otherwise  taken  ^  by  the 
said  C.  D«  to  a  place  wherein  he  might  be  kept  in  safe 
custody,  under  and  by  virtue  of  the  said  writ  and  warrant, 
and  being  so  in  custody  as  aforesaid,  attempted  to  escape 
from  and  out  of  the  same  custody,  the  sud  defendants,  for 
the  purpose  of  taking  him  to  some  place  of  safe  custody 
as  aforesaid,  and  to  prevent  him  from  escaim^  out  of  the 
custody  of  the  said  C.  D.  were  forced  and  oUiged  to 
pull,  haul,  and  drag  the  said  plaintiff  upon  his  back  through 
the  mud  and  dirt,  in  and  along  the  said  street  there,  for  the 
distance  and  length  of  way  in  the  said  first  count  mentioned, 
and  in  so  doing  unavoidably  a  little  hurt,  bruised,  and 
wounded  the  said  plaintiff,  and  a  Htde  rent,  tore,  damaged, 
and  spoiled  the  said  clothes  and  wearing  apparel  of  the  said 
plaintiff  in  the  said  second  count  mentioned,  the  said  de- 
fendants^ doing  as  little  damage  to  the  said  plaintiff,  and  his 
said  clothes  and  wearing  apparel  as  they  possibly  could  on 
those  occasions ;  which  are  the  siud  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  plaintiff  hath  above  complained  against  them  the 
said  defendants**.  And  this,  &c. -^[Conclude  with  a  peri- 
Jicaiion^  as  anie,  907,  sixth  form.'] 


*  Or  **  then  snd  there  re- 
sisted the  said  arrest  and  im« 
prisonment,  and  endeavonred 
to  escspe  therefrom,  therefore 

the  said as  such  bailiff  as 

aforesaid,  and  the  said 


ID  his  aid  and  assistance,  and 
by  his  command,  then  and 
there  necessarily  gave  and 
strnck,  Arc.  in  struggling  with 


the  said  plaintiff  to  prevent  hit 
escape  as  aforesaid,  &c.  Scc^ 
mi  supra, 

^  Defendaiit  mnst  prove  this, 
and  the  plea  would  be  demur- 
rable without  it,  or  an  aver- 
ment in  effect  similar,  per 
Bayley,  J.  5  B.  &  A.  223. 

^  If  the  defendanUi  justify 
an  arrest  at  another  place  or 
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{Same  a$  tie  laei  farm,  a$  far  ae  ifte  aeterisi,  omitting    to  psRtoii*. 
tie  statement  of  tie  warraui,  amd  aUeging  tiat  tie 


kmeelf  made  tie  atrreet,  and  state  tie  retmrn  of  tie  font  as  u«dbr  progbm.* 
follows :]— And  Ae  Eaid  defaidaat  further  saithi  that  after-  The  Uke  by  the 
wards,  and  at  the  return  of  the  said  wrrt,  to  vit,  on  the  said  to  whom  the  writ 

next  after ,  he  the  said  defendant  duly  returned  ^  directed  •• 

the  said  vrit  to  the  said  court  of  our  said  lord  the  king, 
hefiwe  the  king  himself^  at  Westminster  aforesaid,  and  then 
and  there  returned  thereoni  that  by  virtue  thereof  he  the 
said  defendant  had  taken  the  said  plaintiff,  whose  body  he 
had  ready,  as  by  the  said  writ  he  was  commanded ;  as  by 
the  said  writ  and  the  said  return  thereof  remaining  of  record 
in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself  here,  to  «rit,  at  Westminster  aforesaid,  more  fully 
appears.  And  this,  &c« — [Conclude  witi  a  terificaiion,  as 
ante^  907,  sixtiformJ] 

[  1088] 
[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  Jnstification  by 

follows:]— And  for  a  further  plea  in  this  behalf,  [as  to  the  ^^^y^^tL"" 

said  assaulting  the  said  plaintiff,  in  the  said  first  count  of /«'*»<'«"»  ^ 

the  said  declaration  mentioned,  and  imprisoning  him,  and 

keeping  and  detaining  him  in  prison  for  the  said  time  in  the 

said  first  count  mentioned,  above  supposed  to  have  been 

done  by  the  said  defendant,]  he  the  said  defendant,  by  leave, 

&c.  [actio  nan,  as  ante,  906.] — Because  he  says,  that  one  Recovery  of  the 

E.  F.  before  the  said  time  when,  &c.  to  wit,  in Term, ''"  •"*"^ 

in  the  year  of  the  reign,  &c.  [state  tie  recovery  of 

tie  judgment  in  debt  or  assumpsit,  and  tie  reference  to 


tie  record,  as  in  tie  forms,  ante,  482  to  498,  and  tien 


time  than  that  mentioned  in 
the  declaration,  there  msy  be 
occssion  here  for  a  traverse, 
as  ante,  1074;  and  see  thepre- 
cedent,  3  Lev.  63. — Cro.  Eliz. 
860. 

•  See  forms,  Latw.  fi86.  If 
the  sberiflf,  or  the  oflBoer,  to 
whom  mesne  process  is  direct- 
ed, jastify  iroprisonmeot  by 
force  of  sacb  process,  he  mast 
shew  the  writ  to  be  retarned, 
b^t  the  b^ilifl^  who  has  a  war* 
rant  from  the  sheriflT.  or  any 
person  who  sets  in  his  aid, 
need  not,  lSalk.400.^12Mod. 
3U6.--Com.  Dig.  Pleader,  3M. 


24.— 6  T.  R.  235.--Ante,  vol.  i. 
Index,  **  Process/^  In  case  of 
writs  of  execution,  no  return 
need  be  stated.  10  £ast,  B2. — 
Willes,  126.. 

^  See  forms,  9  Wentw.  351, 
and  Index,  ovi.  Stc.  —  Com. 
Dig.  Pleader,  3  M.  24.  In  a 
jastiOcation  under  a  ca.  9a,  by 
the  plaintiflT  in  the  former  soit, 
or  his  attorney,  he  must  state 
the  judgment  as  well  as  the 
execution,  1  Salk.  409,  and  the 
officer  should  not  join  with  him 
if  there  be  any  doubt  as  to  the 
regularity  of  the  judgment, 
2  Stra.  1184. 


J 
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TO  PERSONS,     proceed  as  follows  i\ — ^And  the  said  defendant  in  fact  fur- 
,-«-I7I7..-»,*    ^^^^  saith,  that  he  the  said  defendant,  before  and  at  the 

1  ■  PHISON  M  E NT  , 

vMDEK  pRucEss*  Said  tiDie  wheH,  &c.  was,  and  from  thenceforth  hath  been, 
i>efeiidant  as  at-  and  Still  18,  One  of  the  attomies  of  the  said  court  of  our 
^    ''  said  lord  the  king,  before  the  king  himself,  (or,  if  in  C.  P. 

^'  of  the  Bench  aforesaid,*')  and  that  being  such  attorney, 
and  the  said  judgment  so  recovered  by  the  said  £.  F.  as 
aforesaid  being  in  full  force,  and  the  damages  therein  men- 
tioned, and  so  adjudged  to  the  said  E.  F.  as  aforesaid,  un- 
paid and  unsatisfied,  he  the  said  defendant,  before  the  said 
time  when,  &c.  to  wit,  on  the in  the year  afore- 
said, as  the  lawful  attorney  of  and  for  the  said  £.  F.  in  that 
behalf,  and  by  virtue  of  his  retainer  in  that  behalf,  caused 
to  be  issued  out  of  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  (or,  if  in  C.  P.  "  of  the  Bench 
aforesaid,")  at  Westminster  aforesaid,  upon  the  said  judg- 
ment, a  certain  writ  of  our  said  lord  the  king,  called  a  capias 
ad  satisfaciendum  against  the  said  plaintiff,  directed  to  the 
sheriiFs  of  London,  by  which  said  writ  our  said  lord  the 
king  commanded,  &c.  [here  state  the  ca,  sa.  as  ante,  417, 
Pelivpry  of  writ  and  then  proceed  as  foUows  :]  vrhich  said  writ  he  the  said 
^rritt^'ol"  lU^  defendant,  as  such  attorney  for  the  said  E.  F.  as  aforesaid, 
^MK                    and  as  he  lawfully  might,  afterwards,  and  before  the  return 

thereof,  and  also  before  the  said  time  when,  &c.  to  wit,  on 

the day  of A.  D. at,  &c.  (venue)  aforesaid, 

delivered  to  one esq,  and esq,  who  then  and  from 

[  1089  ]        thenceforth,  until  and  at  and  after  the  said  time  when,  &c. 

were  sheriffs  of  [London,]  to  be  executed  in  due  form  of 
The  caprioii.         law*;  by  virtue  of  which  said  writ,  the  said  sheriffs  of  [Lon- 

don,]  afterwards,  and  before  the  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  in  the  said  declaration  mentioned, 
being  the  said  time  when,  &c.  and  within  their  bailiwick  as 
such  sherifis,  that  is  to  say,  at  [London]  aforesaid,  took  and 
arrested  the  said  plaintiff  by  his  body,  and  kept  and  de- 
tained him  in  their  custody,  under  and  by  virtue  of  the  said 
writ,  and  for  the  cause  therein  specified,  for  the  said  time 
in  the  said  declaration  mentioned,  as  they  lawfully  might, 
which  is  the  said  supposed  trespass  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 
above  complained  against  him  the  said  defendant.  And 
this,  &c. — [Conclude  with  a  verijication,  as  ante,  907,  sixth 
form.']  • 

*  In  another  tbrm  the  sherifTs  warrant  was  stated,  9  Wentw. 
361 :  but  see  IG  Ea^t,  82. 
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[First  pleoy  general  issue,  as  ante,  1061 ;  second  plea,  as     to  persoiis^ 
follows  .•] — And  for  a  further  plea  in  this  behalf,  [as  to  the 

•J  1-1  '11  /.  i»i  IMFRI80NMBIIT 

said  assaulting  the  said  plaintiff  in  the  said  nrst  count  of  the  vndbu  prucbss. 
said  declaration  mentioned,  and  imprisoninpc  him,  and  keep-  T*J.*  *''!;I?  **y  *  'l** 
mg  and  detaining  bun  m  prison  for  the  said  time  in  the  said  a  writ  of  cm.  m.« 
first  count  of  the  said  declaration  mentioned,  and  above  sup- 
posed to  have  been  done  by  the  said  defendant  ^]  he  the 
said  defendant  by  leave,  &c.  [actio  non,  as  ante,  906,]  be- 
cause he  says,  that  one  £.  F.  before  the  said  time  when,  &c. 

to  wit,  in Term,  in  the  year  of  the  reign  of  our 

said  lord  the  now  king,  sued  and  prosecuted  out  of  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself, 
(or,  if  in  C  P.  '*  out  of  the  court  of  our  said  lord  the  king 
of  the  Bench,")  (the  said  court  then  and  still  being  held  at 
Westminster,  in  the  county  of  Middlesex)  a  certain  writ  of 
our  said  lord  the  now  king,  called  a  capias  ad  satisfacien- 
dum, against  the  said  plaintiff,  directed  to   the   sheilff  of 

,  by  which  said  writ  our  said  lord  the  king  commanded* 

the  said  sheriff  that  he  should  take  the  said  plaintiff,  if  he 
should  be  found  in  his  bailiwick,  and  him  safely  keep,  so 
that  he  might  have  his  body  before  our  said  lord  the  king, 
(or,  if  in  C.  P.  **  before  his  majesty's  justices  of  the  Bench,") 

at  Westminster,  on  next  after  ,  then  next  and       [  1090  ] 

now  last  past,  to  satisfy  the  said  £•  F.  for  £ — ,  which  in 
the  said  court  of  our  said  lord  the  now  king,  before  the 
king  himself,  (or,  if  in  C.P,  '^before  his  majesty's  justices 
of  the  Bench  aforesaid,")  at  Westminster  aforesaid,  were  ' 
awarded  to  the  said  E.  F.  for  his  damages,  which  he  had 
sustained  as  well  by  reason  of  the  not  performing  certain 
promises  and  undertaking,  made  by  the  said  plaintiff  to 
the  said  E.  F.  as  for  his  costs  and  charges,  whereof  the 
said  plaintiff  was  convicted,  and  that  the  said  sheriff  should 
have  there  that  writ;  which  said  writ  was  afterwards,  and 
before  the  return  thereof,  and  also  before  the  said  time 

when,  &c.   to  wit,  on  the  day  of ,  A.  D,  , 

at,  &c.   {venue)  aforesaid,  delivered  to  one  ,  esq.  who 

then  and  from  thenceforth,  until,  and  at  and  after  the  said 


*  See   the  notes  to  the  last  trespasses  must  depend  on  the 

form.     Com.    Dig.     Pleader,  statements  in  the  declaration, 

3  M.  24.     If  thesheriflr,  or  bis  and  is  in  many  cases  not^ne- 

officer,    plead  separately,    he  cessary. 

need  not   state  the  judgment,  ®  Examine  carefully  with  the 

Id.  ibid.  writ« 

^  This   cnameration    of  the 


1090 
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90  Fraffom.     tme  when,  frc.  was  sheriff  of  — ^  aforesad,  to  be  executed 

ivraitoifMiifT   ™  ^®  ^^^  ^^  ^^ »  whereupon  he  the  said ,  so  bemg 

vvDSK  pRociis.  such  sheriff  of as  aforesaid,  afterwards,  and  before 

^mrtnt  to  de-     the  return  of  the  said  writ,  arid  also  before  the  swd   time 

when,  &c.  to  wit,  on,  &c.  Ust  aforesaid,  for  having  execution 
of  the  said  writ,  made  his  warrant  in  writing,  sealed  with 

the  seal  of  his  said  office  of  sheriff  of aforesaid,  and 

then  and  there  directed  the  same  to  the  said  defendant,  who 
then  and  there,  and  until  and  at  and  after  the  said  time 

when,  &c.  was  bailiff  of  the  said  sheriff  of ,  and  by 

the  said  warrant  commanded  him  that  he  should  take  the 
siud  plaintiff,  if  he  should  be  found  within  the  said  sheriff's 
bailiwick,  and  him  safely  keep,  so  that  he  the  said  sheriff 
might  have  his  body  before  our  said  lord  the  king,  (or,  if 
in  C.  P.  "  before  his  majesty's  justices  of  the  Bench,")  at 

Westminster,  on  the  said  —  next  after ,  to  satisfy  the 

said  E.  F.  for  his  damages  aforesaid,  by  him  in  form  afore- 
said recovered,  according  to  the  exigency  of  the  said  writ; 
which  said  warrant  afterwards,  and  before  the  return  of  the 
said  writ,  and  also  before  the  said  time  when,  &c.  to  vrit, 
I  on,  &c.  last  aforesaid,  at,  &c.  (venue)  aforesaid,  was  delivered 
to  the  said  defendant  to  be  executed  in  due  form  of  law ;  by 
virtue  of  which  said  warrant  the  said  defendant,  as  such 
sheriff's  officer  as  aforesaid,  afterwards  and  before  the  re- 
turn of  the  said  writ,  to  wit,  on  the  same  day  and  year  in 
the  said  declaration  mentioned,  being  the  said  time  when,  &c. 
vrithin  the  baiKwick  of  the  said  then  sheriff  of afore- 
said, that  is  to  say,  at,  &c«  (venue)  aforesaid,  in  execution  of 
the  said  warrant,  gendy  laid  his  hands  upon  the  said  plain- 
tiff to  take  and  arrest  him  by  virtue  of  the  said  writ  and 
warrant,  and  did  then  and  there  arrest  and  take  him  into 
custody  by  virtue  of  the  said  writ  and  warrant,  and  kept 
and  detained  him  in  custody  by  virtue  of  the  said  writ  and 
warrant,  and  for  the  cause  therein  mentioned,  and  in  the 
said  writ  specified  for  the  said  time  in  the  said  dedaration 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid; 
which  are  the  said  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  above  thereof  complained  against  him.  And  this%  &c. 
[Omclude  wUh  a  verificmHon^  as  an$e,  907,  sixth  form.'] 


I  1091  ] 

Caption  under 
the  warranL 


*  If  the  venae  be  to  a  dif- 
ferent place  to  that  in  wUeh 
the  arrest  was  made,  it  msy  be 


neoestary  to  insert  a  special 
traverse. 
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[JFirH  pleat  gMeral  iaue^  as  atUe,  106 1 ;  second pUa^  aciia    t«  Bsstmis. 
Hon,  as  aaie,  906.    Jff  only  part  of  the  trespasses  can  bejiuh 
tified  in  law^  then  confine  the  plea  to  those  trespasses  which  umdbr  piumssm* 
Mil  &e^'t»/^i0«L]— Because  he  says*  that  before  the  said  time  Plea  juntifyiDg 
when,  &c.  at  the  court  of  the  king's  palace  of  Westininsteri  orpiaindif  by  de- 
held  at  Southwark,  in  the  county  of  Surrey,  within  the  juris-  g^"  f'  theVll 
diction  of  the  said  court,  on*  &c«  before  H.  T.  C«  who  then  lace  Court,  in  ex. 
and  there,  and  from  thence  uptU  the  time  of  the  issuing^  ^.''u^ied^nt'^f 
of  the  writ  hereinafter  mentioned,  was  steward  of  the  some  that  court  against 
court,  J.  W.  by  the  connderation  and  judgment  of  the  same  jlidgmeiitUiereiaL 
oourt,  recovered  againrt  the  said  plaintiff  £ — ,  which  the 
same  court  there  adjudged  to  him  for  his  damages,  coats, 
and  charges,  which  he  had  sustained  in  a  oerlain  plea  of 
trespass  on  the  case  by  the  said  J.  W.  against  the  said  plain- 
tiff, in  the  said  court  there  lately  prosecuted,  whereof  the 
said  plaintiff  was  convicted,  as  by  the  record  of  the  pro- 
ceedings therein  still  remaining  m  that  court  more  AiUy  ap- 
pears.   And  the  said  defendant  further  saya,  that  the  said 
J*W«  for  having  execution  of  the  said  judgment,  afterwards, 
to  wit,  on,  &c.  {day  of  issuing  writ  or  about  it)  sued  and. 
prosecuted  out  of  the  said  court  a  certain  writ  of  our  said 
k>rd  the  king,  called  a  ca*  sa*  upon  the  said  judgment^ 
against  the  said  plaintiff,  directed^  to  the  bearers  of  the 
virges  of  our  said  lord  the  king's  household,  officers  and 
ministers  of  the  court  of  his  palace  of  Westminster,   and 
every  of  them,  greeting,  commanding  them  and  every  of 
them,  or  one  of  them,  to  take  the  said  plaintiff  if  he  should 
be  found  within  the  jurisdiction  of  the  said  court,  and  him 
aafely  to  keep,  so  that  they  or  one  of  them  might  have  his 
body  before  the  judge  of  the  said  court,  at  the  then  next 
court  of  the  palace  of  Westminster  aforesaid,  on,  &c.  to  be . 
held  at  Southwark  aforesaid,  in  the  said  county  of  Surrey, 
to  satisfy  the  saidJ.W.£ — ,  which  to  him  the  said  J. W. 
fai  the  said  court  were  adjudged,  for  damages,  costs,  and 
charges,  which  he  sustained  in  a  certain  pka  of  trespass  on 
die  case  by  the  said  J.  W.  against  the  said  plaintifi^  in  the 
said  court  then  lately  prosecuted,  whereof  the  said  plaintiff 
was  convicted;  and  that  the  said  bearers  should  there  then 

• 

have  that  writ,  which  said  writ  afterwards,  and  before  the 
delivery  thereof  to  the  said  bearers  as  aforesaid,  was  duly 
indorsed  with  a  direction  to  the  said  bearers  to  beware  that 


*•" 


^Tske  care  to  set  oat  the  writ  accurately,    and  examine 
erewith. 


1091  a  PLBAS   IN    BAB. 

TO  rmtost.     the  said  L.  was  not  priTileged  or  protected,  and  requiring 

._.  them  to  take  £ — ,  which  said  writ  so  indorsed  afterwards, 

vvoBK  raocEis.  and   before   the  return  thereof,  and  before  the  said   time 

when,  &c.  to  wit,  on,  &c.  at  Southwark  aforesaid,  in  the 
county   aforesaid,  and   within   the  jurisdiction   of  the  said 
court  of  the  palace  aforesaid,  was  deliTered  to  the  said  de- 
fendant, who  then  and  from  thence,  and  at  and  after  the 
return  of  the  s<iid  writ,  was  one  of  the  bearers  of  the  Tirges 
of  the  said  king's  household,  and  an  officer  and  minister  of 
the  said  court  of  the  palace  aforesaid,   to  be  executed  in 
due  form  of  law,  by  virtue  of  which  said  writ  he  the  said 
defendant  so  being  one  such  bearer,  officer,  and  minister  as 
aforesaid,  afterwards  and  before  the  return  of  the  said  writ, 
to  wit,  on  the  said,  &c.  (  day  in  the  declaration )  at  South- 
wark aforesaid,  in   the  county  aforesaid,  and  within   the 
jurisdiction  of  the  said  court,  in  execution  of  the  said  writ, 
gently  kid  his  hands  upon  the  said  plaintiff,  in  order  to 
arrest  him  for  the  cause  aforesaid,  and  did  then  and  there 
accordingly  arrest  him  for  the  cause  aforesaid,  and  impri* 
soned  and  kept,  and  detained  him  in  prison  there,  and  within 
the  jurisdiction  aforesaid,  for  a  certain  time,  to  wit,  for  the 
space  of  time  in  the  said  declaration  mentioned,  as  it  was 
lawful  for  him  to  do  for  the  cause  aforesaid,  which  are  the 
same  supposed  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  whereof  the  said  plaintiff  hath  aboTe  com- 
plained against  the  said  defendant;  without  this,  that  he  the 
said  plaintiff  was  or  is  guilty  of  the  premises  aforesaid, 
at,  &c.  {venue)  or  elsewhere,  out  of  the  jurisdiction  of  the 
said  court;  and  this  he  is  ready  to  verify,  &c.-— [ConcAicfe 
with  a  verification^  as  ante^  907,  sixth  formJ] 

Plea  of  jnttifica-  [First  plea,  general  issue,  1061 ;  second,  after  emaneraiing 
rlTnt  of  «^  '^n  ^^  trespass  intended  to  be  justified,  if  necessary  so  to  do,  actio 
trate  for  an  as-  non,  as  ante,  906.] — Because  he  says,  that  just  before  the  said 
**°    '  times  when,  &c.  in  the  said  declaration  mentioned,  to  wit,  on 

the  said,  &c.  at,  &c.  {venue),  the  said  plaintiff,  with  force  and 


*  Though  this  defence  may  diminish  the  evidence  on  the 
be  given  in  evidence  nnder  the  part  of  the  defendant,  and  com- 
general  issue*  (see  Com.  Dig.  pels  the  plaintiff  to  new  assign 
Pleader,  3  M .  23.  —  Holt's  any  excess  which  he  night 
C.  N.  P.  47B,)  yet  it  is  fre-  otherwise  give  in  evidence  bj 
quently  advisable  to  plead  the .  sarprise,  in  answer  to  the  de- 
matter  specially,  as  it  tends  to  fence  under  the  general  issue* 
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anns,  &c.  [here  state  the  cause  for  which  the  warrant  was     ''^  pihjoih. 
taien  out,  which,  in  the  case  in  question,  was  as  follows  .*]    imprisommbnt 
made  an  assault  upon  the  said  defendant,  and  then  and  wwmh  fbocb§§. 
there  beat  and  ill-treated  the  said  defendant,  in  breach  and 
violation  of  the  peace  of  our  lord  the  now  king,  whereupon 
the  said  defendant,  afterwards,  to  wit,  on,  &c.  at,  &c.  duly 
applied  to  C.  esq.  he  then  and  there  being  one  of  the  justices 
of  our  said  lord  the  king,  assigned  to  keep  the  peace  of  our 
said  lord  the  king,  in  and  for  the  said  county  of  M.  and  then 
and  there  duly  made  oath  of  the  said  last-mentioned  trespasses 
committed  by  the  said  plaintiff  on  the  said  defendant  as  last 
aforesaid ;  and  thereupon  the  said  C.  so  being  such  justice 
as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  duly  made  and  issued  his  said  certain  war- 
rant, under  his  hand  and  seal,  bearing  date,  to  wit,  the  day 
and  year  last  aforesaid,  directed  *  to  all  constables  and  his 
majesty's  officers  of  the  peace,  whom  the  same  warrant  might 
concern,  and  thereby  commanded  them,  and  every  of  them, 
upon  **  sight  thereof,  to  take  and  bring  before  him  the  said 
justice,  or  some  other  of  his  majesty's  justices  of  the  peace 
for  the  said  county,  the  body  of  the  said  plaintiff,  to  answer 
all  such  matters  and  things  as  in  his  majesty's  behalf  should 
be  objected  against  him  the  said  plaintiff  by  the  said  defend- 
ant, for  assaulting  and  beating  the  said  defendant  on  the 

day  of in  the  said  county,  in  breach  of  the  peace 

of  our  said  lord  the  king,  which  said  warrant,  afterwards, 

and  before  the  said  time  when,  &c.  in  the  said  declaration      [  1092  ] 

mentioned,  to  wit,  on,  &c.  the  said  defendant  duly  caused 

to  be  delivered  to  one who  then  and  from  thence,  and 

until  the  said  time  when,  &c.  was  a  constable  and  peace- 
officer  in  and  for  the  said  county  of  M .  in  due  form  of  law 
to  be  executed,  by  virtue  of  which  said  warrant,  he  the  said 

so  being  such  constable  and  peace-officer  as  aforesaid, 

and  the  said  defendant,  in  his  aid  and  assistance,  and  by  his 
command,  afterwards,  to  wit,  at  the  said  time  when,  &c.  that 
is  to  say,  on,  &c.  gently  laid  their  hands  on  the  said  plain- 
tiff in  order  to  take,  and  did  then  and  there  take  the  said 
plaintiff  into  the  custody  of  the  said ,  until  the  said  de- 
fendant afterwards,  and  as  soon  as  conveniently  could  be, 
was  carried  in  the  said  county  of  M.,  to  and  before  the  said 
C.  then  being  one  of  his  majesty's  justices  aforesaid,  to  keep 


*  Let  this  sgree  with  the  di-         ^  Let  this  agree  with  the  com- 
rectiou  of  the  warrant.  mand  as  stated  in  the  warrant. 

VOL.  m.  R 
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Jiuti6cation  of 
taking  and   im- 
poonding  cattle 
at  a  distress  da^ 
mage  feasant*. 

[  1093  ] 


the  peace  in  and  for  the  said  county  of  M.  for  ezaminaChm^ 
concerning  the  premises^  and  on  that  occasion  the  said  plaintiff 
was  necessarily  and  unavoidably  imprisoned,  and  keep  and 
detained  in  prison  for  the  said  spape  of  time  in  the  said  de- 
c^laration  mentioned,  and  the  said  defendant  committed  the 
said  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  there- 
of complained,  which  are  the  said  several  supposed  tres- 
passes  in  the  said  declaration  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  him ;  without 
this,  that  the  said  defendant  was  guilty  of  the  said  supposed 
trespasses  in  the  said  declaration  mentioned,  or  any  or  either 
of  them,  elsewhere  than  in  the  said  county  of  M.  and  in 
taking  and  carrying  the  said  plaintiff  in  the  said  county  of 
M.  to  and  before  the  said  C.  as  aforesaid,  or  at  any  time 

there,  on  the  said day  of and  in  execution  of  the 

aaid  warrant.  And  this,  &c. — [Conclude  with  a  verificatum^ 
as  ante,  907,  sixth  form,] 

C.  D.^ 

ats.  >  [Firsi  plea,  general  issue,  as  ante,  1061 ;  second 
A.  B.  yplea,  as  foUows  i] — And  for  a  further  plea  in  this 
behalf,  as  to  the  seizing  and  taking  the  said  cattle  of  the 
said  plaintiff  in  the  said  first  count  of  the  said  declaration 
mentioned,  and  leading  and  driving  away  the  same,  and  im- 
pounding and  keeping  the  same  for  the  space  of ,  part 

of  the  said  time  in  the  said  first  count  mentioned,  and  until 
the  said  plaintiff  was  forced  and  obliged  to  pay  the  said  sum 
of  £ —  in  the  said  first  count  mentioned,  to  have  the  same 
released  and  restored  to  the  said  plaintiff^  as  in*  the  said 
first  count  mentioned  ^]  the  said  defendant  by  leave,  &c. 


*  See  forms,  9  Wentw.  In- 
dex, Ixxi.  Ixxii.  Ixxvi.  Ixviii.— 
3  Wils.  20.  —  Morg.  638.  — 
Plead,  A.  4B6,  and  the  law. 
Com.  Dig.  Pleader,  3  M.  26. 
See  a  form  of  avowry  in  re- 
plevin as  copyholder,  and  notes, 
ante,  1059.  See  a  plea,  jasti- 
'  fying  an  entry  ioto  premises  to 
make  a  distress  for  rentf  post, 
1106.  In  replevin,  we  have 
seen  that  it  is  necessary  in  the 
plea  to  set  forth  the  defendant's 
.  title,  but  in  trespau,  it  is  suf- 
ficient to  state  that  tiie  defend- 


ant was  "  lawfully  possessed!" 
ante,  1058,  notes  **  and  ^. — 
I  Sannd.  221,  note  I.— 1  East, 
212.  If  the  defendant  jnstify 
as  servant  of  another,  state  in 
the  commencement  of  the  plea, 
that  one  E.  F.  was  possessed, 
&c.  and  in  stating  the  distress, 
say,  that  "  he  the  said  defend- 
ant, as  the  servant  of  the  said 
£.  F.  and  by  his  command,  at 
tbe  said  time  when,  &c.  seized, 
drc."  see  1  Sannd.  221. 

^  This  enumeration  of  the 
trespasses  intended  to  be  jas* 
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\aciiQ  man,  as  ante,  906,  third  form,]  because  he  says,  that 
the  said  defendant,  before  and  at  the  said  time  when,  &c. 
was  lawfully  possessed  *  of  a  certain  close,  with  the  appurte- 
nances, called \  situate  in  the  parish  aforesaid,  in  the 

county  aforesaid  ^ ;  and  because  the  said  cattle  in  the  said 
first  count  mentioned,  before  and  at  the  said  time  when,  &c. 
in  the  said  first  count  mentioned,  were  wrongfully  in  the  said 
close  of  the  said  defendant,  in  which,  &c.  eating  and  de* 
pasturing  the  grass  and  herbage  of  the  said  defendant  there 
then  growing,  and  doing  damage  there  to  the  said  defend- 
ant, he  the  said  defendant,  at  the  said  time  when,  &c* 
seized  and  took  the  said  cattle  in  the  said  declaration  men- 
tioned, in  the  said  close  of  the  said  defendant,  so  doing 
damage  therein  as  aforesaid,  as  a  distress  for  the  said  da- 
mage, and  led  and  drove  away  the  same  out  of  the  same 
dose,  in  which,  &c.  to  a  certain  common  pound  in  the  parish 
aforesaid,  and  there  impounded  the  same,  and  kept  the  same 
impounded  for  the  said  space  of  time  in  the  introductory 
part  of  this  plea,  and  in  the  said  declaration  mentioned, 
and  until  the  said  plaintiff  paid  to  the  said  defendant  the 
said  sum  of  £ —  in  the  said  first  count  mentioned,  to  have 
the  same  released  and  restored  to  the  said  plaintiff,  as  and 
for  the  same,  then  and  there  being  a  reasonable  satisfaction 
for  the  said  damage  so  done  by  the  said  cattle  as  ftforesiud  ^, 
as  it  was  lawful  for  the  sidd  defendant  to  do  for  the  cause 
aforesaid;  which  are  the  same  supposed  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  thereof  complained  against  the  said 
defendant.  And  this,  &c.^^[C(mclude  wUh  a  verificatkm, 
or  anie,  907,  sixth  formJ] 

{First  plea,  general  issue,  as  ante,  1061 ;  second  plea, 
as  follows  .*] — And  for  a  further  plea  in  this  behalf  [as  to 
the  seizing,  taking,  removing,  and  carrying  away  the  said 
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DAM4G8 
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tified,  must  depeod  on  the 
statemsDt  io  the  decUration, 
and  in  many  cases  may  be  nn- 
necessary. 

*This  is  safficient,  2  Salk. 
643.— 4  M.  <&  8.392.— 16  East, 
343. 

^  Or,  "abattipg,  ^c."  setting 
out  the  abuttals,  as  ante,  868. 

^  This  u  necessary,  6  Mod. 
1^7,  and  if  the  parish  or  place 


be  different  to  that  stated  in 
the  declaration,  the  plea  should 
conclude  with  a  traverse^  see 
ante,  ▼ol.  i.  Index, "  Traversed 
Ante,l074.— See  lSaand.221, 
n.  1.— 2Salk.453. 

^  These  averments  must  de- 
pend on  the  statements  in  the 
declaration,  and  may  be  in 
some  cases  unnecessary. 

"  See  notes  to  the  last  form. 
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goods  and  chattels  in  the  said  declaration  mentioned  *]  the 
said  defendant,  by  leave,  &c.  [actio  non,  ^c.  as  ante^  906, 
third  form,]  because  he  saith,  that  before  and  at  the  said 
time  when,  &c.  he  the  said  defendant  was  lawfully  possessed 

of  a  certain  close  called ,  [or  of  no  name^  situate  at,  &c. 

and  because  the  said  goods  and  chattels  in  the  said  last 
count  mentioned,  before  and  at  the  said  time  when,  &c.  in 
the  said  last  count  mentioned,  were  wrongfully  in  and  upon 
the  said  close  or  piece  or  parcel  of  land,  encumbering  the 
same,  and  doing  damage  there  to  the  said  defendant,  he  the 
said  defendant,  at  the  said  time  when,  &c.  in  the  said  last 
count  mentioned,  seized  and  took  the  said  goods  and  chattels 
in  the  said  last  count  mentioned,  in  the  said  close,  piece,  or 
parcel  of  land,  so  encumbering  the  same  as  aforesaid,  and 
removed  and  carried  away  the  same  to  a  small  and  con- 
venient distance,  to  wit,  in  the  parish  aforesaid,  and  there 
left  the  same  for  the  use  ^  of  the  said  plaintiff,  doing  no  un- 
necessary damage  to  the  said  goods  and  chattels,  on  the  oc- 
casion aforesaid,  and  as  he  lawfully  might  for  the  cause 
aforesaid ;  which  are  the  same  supposed  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  thereof  complained  against  him  the 
said  defendant.  And  this,  &c. — [Conclude  with  a  f>eriji' 
cation,  as  ante,  907,  sixth  form.] 

And  for  a  further  plea  [actio  non^  as  ante,  906,]  because 

he  says,  that  a  certain  river  called  the  river running 

and  flowing  in  the  county  aforesaid,  for  a  long  time  before 
Qnd  at  the  time  of  the  committing  of  the  said  supposed 
trespasses,  was  and  still  is  a  common  and  public  siavigable 
river  and  highway  for  all  the  Uege  subjects  of  our  said  lord 
the  king,  with  their  barges  and  other  vessels,  to  navigate, 


*  If  the  declaration  be  only 
for  the  taking  of  the  goods, 
this  enumeration  of  the  tres- 
passes intended  to  be  justified 
would  be  unnecessary. 

^  This  is  traversable,  and 
when  to  traverse  it,  see  4T.  R. 
304;  and  what  removal  is  justi- 
fiable, and  to  where, see  1  Stark. 
173. 

^  Any  one  may  justify  the 
removal  of  a  common  nuisance 
either  at  laad  or  by  water. 
Hale  de  Port.  Mar.  p.  2.  c.  7. 
An  entry  to  abate  a  nuisauce 


which  is  dangerous  to  the  pub- 
lic Safety,  and  which  requires 
immediate  abatement,  may  be 
made  without  any  demand ;  for 
necessity  will  justify  an  imme- 
diate entry,  out  where  there 
is  no  such  necessity,  some  ap- 
plication and  notice  mast  be 
made  and  given  to  the  owner 
of  the  soil  to  abate  the  nuisance. 
See  the  law  and  authorities  in 
a  D.  &  R.  666.-2  B.  &  C. 
;i02,  S.  C.  As  to  the  right  to 
obstruct  the  encroachments  of 
the  sea,  see  8  B.  &  C.  355. 


J 
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{mss,  repass,  and  labour,  in  and  along  the  same,  at  their  to  pkrsonal 
free  will  and  pleasure;  and  the  said  defendant  further  saith,  *''*^^^  ^• 
that  because  the  said  tunnels  in  the  said  declaration  men*  rbmovai.  of 
tioned,  at  the  said  time  when,  &c.  had  been  and  then  were 
wrongfully,  unlawfully,  and  unjustly  kept  and  continued 
open  between  the  said  river  and  the  said  deeping  fen,  so 
that  divers  large  quantities  of  the  water  of  the  said  river 
through  the  said  tunnels  escaped  from  the  said  river,  and 
thereby  the  water  necessary  for  navigating  the  said  river 
became  and  was  greatly  diminished  and  lowered,  and  there- 
by the  liege  subjects  of  our  said  lord  the  king  were  hin- 
dered and  prevented  from  navigating  and  using  the  said 
river  so  freely  and  advantageously  as  they  otherwise  might 
and  would  and  ought  to  have  done,  therefore  be  the  said 
defendant,  being  a  liege  subject  of  our  said  lord  the  king 
at  the  said  time  when,  &c.  in  order  to  abate  and  remove  the 
said  nuisance,  and  to  hinder  and  prevent  the  water  in  the 
said  river,  necessary  to  keep  and  continue  the  same  navi- 
gable, from  escaping  from  the  said  river  through  the  said 
tunnels,  did  necessarily  enter  the  said  deeping  fen,  and  did 
dig  up,  force  up,  pull  up,  stop  up,  and  a  Uttle  injure  the 
said  tunnels  of  the  said  plaintiffs,  so  wrongfully,  unlawfully, 
and  injuriously  kept  and  continued  open  as  aforesaid,  and 
hindered  and  prevented  the  water  in  the  said  river  from 
running  and  escaping  from  the  same,  by  and  through  the 
said  tunnels,  and  in  so  doing  necessarily  broke  to  pieces  and 
damaged  divers  parts  of  the  said  tunnels,  and  committed 
the  other  supposed  trespasses,  and  the  materials  thereof 
coming  and  arising,  to  wit,  the  said  materials,  and  goods 
and  chattels,  in  the  said  declaration  mentioned,  reipoved  to 
a  small  and  convenient  distance,  and  then  and  there  laid 
and  left  the  same  for  the  use  of  the  said  plaintiffs,  doing  as 
little  damage  to  the  said  plaintiffs  as  he  possibly  could  on 
the  occasions  aforesaid,  and  as  he  lawfully  might  for  the 
cause  aforesaid,  and  which  are  the  said  supposed  trespasses 
in  the  said  declaration  mentioned.  And  this  he  the  said  de- 
fendant is  ready  to  verify ;  wherefore  he  prays  judgment  if 
the  said  plaintiffs  ought  to  have  or  maintain  their  aforesaid 
action  thereof  against  him,  &c. 

DISTRRSR   POR 
RKNT. 

[First  plea t  tiot  guilty ^  as  ante ^  1061;  second  plea ^  actio  Jnstifyinjc  tre«. 
son,  as  ante,  906.  If  all  trespasses  in  the  declaration  cannot  distress  for  rent  ■• 

■  By  the    11  Geo.  2.   c.  U),      distress  is  on  the  demised  prc- 
s.  21,  thill  dcfcDce,  nherc  the      miscs,  may  be  given  in  evideuco 
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bejuitifiedtmder  a  diHreafor  rent,  then  etmflm  ike  plea  tmd 
Jueiificatian  accordingly.] — Because  they  say,  that  the  said 
plaintiff,  {or,  "  one  E.  F.")  for  a  long  time,  to  wit,  for  the  space 
of  one  {the  time  dmring  which  the  rent  distramedforwiuae' 
cruing  due,)  year  next,  before  and  on  the  89th  day  of  Sep- 
tember, A.  D.  1830,  {the  day  when  the  rent  fell  due,)  and  from 
thence,  until,  and  at  the  said  time  when,  &c.  held  and  en- 
joyed the  said  dwelling-house,  {as  in  the  declaration)  in  which, 
as  tenant  thereof  to  the  said  defendant,  C.  D«  (or,  "  to  one 
J.  B/')  under  and  by  virtue  of  a  certain  demise  thereof, 
heretofore  made,  at  and  under  the  yearly  rent  of  £40,  pay- 
able quarterly,  that  is  to  say,  on,  &c.  ( state  the  quarterly 
days,  and  describe  the  terms  of  the  tenancy  as  to  the  pajf- 
ment  of  rent  accurately^  the by  even  and  equal  por- 
tions ;  and  the  said  defendants  further  say,  that  on  the  day 
and  year  last  aforesaid,  a  large  sum  of  money,  to  wit,  the 
sum  of  £40,  of  the  rent  aforesaid,  for  one  year  {according 
to  the  fact)  of  the  said  term,  ending  on  the  day  and  year 
last  aforesaid,  and  then  last  elapsed,  became  and  was  due 
and  payable  to  the   said  defendant,  C.  D.  {or,  ''  the  said 
J.  B.**)  and  at  the  said  time  when,  &c.  was  in  arrear  and 
unpaid;  wherefore  the  said  defendant,  C.  D.  in  his  own  right, 
and  the  said  defendant,  G.  H.  as  the  bailiff  of  the  said  CD. 
and  by  his  command,  on  the  said  first  day  when,  &c*  did 
enter  into  and  upon  the  said  dwelling-house,  in  whidi,  &c« 
for  the  purpose,  and  in  order  to  seize,  take,  and  distrain, 
and  did  then  and  there  seize,  take,  and  distrain  tiie  said 
goods  and  chattels  in  the  said  declaration  mentioned,  as 
and  for  a  distress  for  the  said  rent  so  due  and  in  arrear  as 
aforesaid,  and  took  and  seized  the  same  thereon  as  soch 
distress  as  aforesaid,  on  the  most  fit  and  convenient  part 
thereof  for  that  purpose,   according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  which  are  the  same 
supposed  trespasses  in  the  introductory  part  of  this  plet 
mentioned.    And  this  they  the  said  defendants  are  ready 
to  verify,  &c«     Wherefore,  &c — [Conclude  with  a  verifica- 
tion, as  ante,  907.] 


under  the  general  isaae.  But 
it  may  be  frequently  advisable 
to  plead  it  specially,  io  order 
to  narrow  the  issue  and  en- 
dence  at  the  trial.  When  the 
distress  is  off  the  demised  pre- 


mises, as  in  cases  of  fraudolent 
removal,  Ac.  the  defence  tout 
be  pleaded  specially,  1  Csp, 
257. — 4  Camp.  136.  See  post, 
1137. 


IN   TRESPASS  TO  PERSONAL  PROPERTY.  1094  C 

[First  plea,  general  issue,  as  anie,  1061 ;  second  pled,  to  personal 

as  follows:'] — And  for  a  further  plea  in  this  behalf,  [as  to  «*«operty. 

the  seizing  and  taking  the  said  coals  in  the  said  first  count  seizure  for 

of  the  said  declaration  mentioned,  and  keeping  and  detain-  /""J  ^y^*^!' 

'  'TO  Jiistifaration  of 

mg  the  same  from  the  said  plaintifi^,  for  a  certam  space  of  taking  coals  un- 

time,  to  wit,  for  the  space  of part  of  the  said  time  in  ^j^^^J  *;o''*po?t''* 

the  said  first  count  mentioned,  and  also  as  to  the  seizing,  datiess 
taking,  and  carrying  away  the  said  coals  in  the  said  last       [  1095  ] 
count  mentioned,  and  converting  and  disposing  thereof  as 
therein  mentioned,]  the  said  defendant,  by  leave,  &c.  says, 
[actio  non,  as  ante,  906,  third  form,]  because,  he  says,  that  E.F.  seised  of  a 
loiig  before  and  at  the  said  time  when,  &c.  one  E.  F.  was  ^^^' 
and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  cer- 
tain ancient  port,  gout,  or  haven,  called in  the  river 

in  the  county  of and  that  he  the  said  E.F.  and 

all  those  whose  estate  he  now  hath,  and  at  the  said  times 
when,  &c.  had  in  the  said  port,  gout,  or  haven,  for  the  time  His  obligation  to 
being,  from  time  whereof  the  memory  of  man  is  not  to  the  '^P***^* 
contrary,  have  repaired  and  maintained,  and  have  been  used 
and  accustomed  to  repair  and  maintain,  and  of  right  ought 
to  repair  and  maintain  the  said  port,  gout,  or  haven,  when 
and  as  often  as  it  snould  be  necessary,  at  his  and  their  own 
proper  costs  and  charges,  for  the  use  and  benefit  of  all  per- 
sons importing  and  exporting  goods  into  or  out  of  the  said 
port,  gout,  or  haven,  for  the  benefit  and  advantage  of  trade 
and  navigation  there :  And  that  he  the  said  E.  F.  and  all  Prescriptive 
those  whose  estate  he  now  hath,  and  at  the  said  times  when,  duties.  ' 
&c.  had,  of  and  in  the  said  port,  gout,  or  haven,  with  the 
appurtenances,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  had,  received  and  taken,  and  have 
been  used  and  accustomed  to  have,  and  receive  and  take, 
and  of  right  ought  to  have  had,  and  received  and  taken,  and 
stiD  of  right  ought  to  have,  receive,  and  take,  of  and  from 
every  ship  or  vessel  arriving  in  the  said  port,  gout,  or  haven, 
with  upwards  of  ten  chaldrons  of  coal  on  board  thereof, 
and  unlading  the  same  coals  there,  a  certain  reasonable  toll 
or  duty,  that  is  to  say,  four  bags  of  coals,  containing  re- 


*  See  forms,  9  Wentw.  Ind.  "  to  take  a  reasonable  distreis;*^ 

ucxiii.   Lxxxii.  —  8  Wentw.  and  anotber  that  the  port  duty 

124. — 3  Burr.   1402. —  Lutw.  was    payable  by  persons   not 

1619. — 2Wil8. 95.— Ld.Ray  m.  being  legally  exempted  from  the 

384.  Another  plea  was  added,  payment. 
stating  the  prescriptiou  to  bo 


1005  PLSAS  IM   BAR. 

TO  PBEsoHAL    specdvely  dhrers,  to  wit,  two  bushels,  and  when  and  as  often 
PROPBSTT.      ^^  ^  ^j  ^g  ^^  j^^^  |^^^^  j^^^  ^^  j  remained  unpaid,  after 

SEIZORS  FOR  reasonable  request  and  demand  thereof  made,  the  owners 
AMl'to  ''"'fi^  *"^  proprietors  of  the  said  port,  gout,  or  haven,  for  the 
the  same.  time  being,  from  time  to  time,  from  time  whereof  the  me- 

mory of  man  is  not  to  the  contrary,  have  used  and  been  ac- 
customed to  seize  and  take  the  said  toll  or  duty,  and  to 
carry  away  the  same,  and  to  convert  and  dispose  thereof  to 
Pfaintiff  inikbt.    ^^^  ^"^  ^^^^  ^^^  ^^^  -  ^°d  the  said  defendant  further  says, 
cd  in  toOs.  that  before  either  of  the  said  times  when,  &c.  a  certain  ship 

[  1096  ]  or  vessel  of  the  said  plaintiflT,  with  a  greater  quantity  than 
ten  chaldrons  of  coal,  to  wit,  twenty  chaldrons  of  coal  on 
board  thereof,  arrived  in  the  said  port,  gout,  or  haven,  to 
wit,  at,  &c.  (venue)  aforesaid,  and  did  there  before  either  of 
the  said  times  when,  &c.  unlade  the  said  last-mentioned 
quantity  of  coals,  by  reason  whereof  a  certain  toll  or  duty, 

to  wit, bags  of  coals  containing  respectively  divers,  to 

wit,  two  bushels,  became  and  was  due  and  payable  from  tlie 
Sdiore  by  dn-  said  plaintiff  to  the  said  E.  F.  Whereupon  the  said  defend- 
feadaat  u  wr-     g^^^^  j^gj  before  the  said  first  time  when,  &c.  to  wit,  on  the 

day  and  year  in  the  said  declaration  mentioned,  as  the  ser- 
vant of  the  said  E.  F.  and  by  his  command,  in  the  said  port, 
gout,  or  haven,  demanded  of  and  from  the  said  plaintiflT^  the 
said  toll  or  duty  for  the  said  coals,  for  and  on  account  of  the 
said  £.  F.  whereupon  the  said  plaintiff  then  and  there  re- 
fused to  pay  or  deliver  the  same,  and  thereupon  the  said 
defendant,  at  the  said  times  when,  &c.  in  the  said  port, 
gout,  or  haven,  as  such  servant  of  the  said  E.  F.  and  by  his 

command,  seized,   took,  and  carried  away  the  said  

bushels  of  coals  in  the  said  last  count  mentioned,  as  and  for 
such  toll  or  duty  so  due  and  payable  as  aforesaid,  the  same 
being  part  of  the  said  coals  so  brought  into  the  said  port, 
gout,  or  haven  as  aforesaid,  and  kept  and  detained  the  same 
for  the  said  space  of  time  in  the  said  first  count  mentioned, 
and  in  so  doing  and  in  separating,  and  dividing  and  mea- 
suring the  same,  from  the  said  coals  so  brought  into  the  said 
port,  gout,  or  haven  as  aforesaid,  did  necessarily  and  un- 
avoidably seize  and  take,  and  keep  and  detain  the  residue  of 
the  9aid  coals,  whereof  the  said  coals  in  the  said  first  count 
mentioned  were  part  and  parcel,  for  the  said  space  of  time  in 
the  introductory  part  of  this  plea  mentioned,  the  same  being 
a  reasonable  time  for  that  purpose,  doing  no  unnecessary 
damage  to  the  said  plaintiff  on  the  occasion  aforesaid,  as  it 
was  lawful  for  him  to  do  for  the  cause  aforesaid ;  which  are 
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Ae  same  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentionedi  and  whereof  the  said  plaintiff  hath 
above  thereof  complained  against  him ;  without  this,  that  he 
the  said  defendant  is  guilty  of  the  said  seizing,  taking,  and 
keeping,  and  detaining  the  said  coals  in  the  said  first  count 
mentioned,  or  of  seising,  taking,  or  carrying  away  the  said 
coals  in  the  said  last  count  mentioned,  at,  &c.  aforesaid,  or 
elsewhere  out  of  the  said  port,  gout,  or  haven,  in  the  river 

aforesaid.    And  this,  &c. — [Conclude  with  a  verifica- 

iiamy  as  ante,  907,  sixth  form.'] 

• 

C.  D.-^ 

ats.    \    [First  plea,  general  issue  to  the  whole  ;  second 

A.  B.  Iplea,  as  follows ;] — And  for  a  further  plea  in  this 
behalf,  [as  to  the  shooting-off,  firing-off,  and  discharging 
the  said  gun,  in  the  said  first  count  of  the  said  declaration 
mentioned,  at,  towards,  and  against  the  said  dog,  in  that 
count  also  mentioned,  and  killing,  striking,  and  wounding 
the  said  dog,  above  supposed  to  have  been  done  by  the  said 
defendant^]  he  the  said  defendant  by  leave,  &c.  [actio 
non^  jr.]  because  he  says,  that  the  said  dog,  in  the  said  first 
count  of  the  said  declaration  mentioned  [before  the  said 
time  when,  &c.  in  that  count  mentioned,  had  been,  and  was 
used  and  accustomed  to  hurt  and  worry  sheep,  to  wit,  at,  &c. 
{venue)  aforesaid.  And  the  said  defendant  further  saith, 
that  the  said  dog  being  so  used  and  accustomed  to  hurt  and 
worry  sheep,]  just  before  the  said  time  when,  &c.  to  wit,  on 
the  day  and  year  in  the  said  first  count  mentioned,  at 
the,  &C.  aforesaid,  was  hunting  and  worrying  certain  sheep 
of  one  £•  F.  of  great  value,  [in  a  certain  close  of  him  the 
said  £.  F«  there  situate,]  for  which  reason,  and  because  the 
said  dog  could  not  otherwise  l^  restrained  or  hindered  from 
hunting  and  worrying  the  sidd  sheep,  he  the  said  defendant, 
at  the  said  time  when,  &c.  as  the  servant  of  the  said  E.  F. 


TO  PBR80NAL 
PROPERTY. 


SBIZURB  FOR 
PORT  DUTICB. 


[  1097  ] 

JU8TIPYINO 
KILUMG   DOGS, 

Plea  to  a  decla- 
ration for  sboot- 
inji;  a  dog,  that 
the  dog  was  ac* 
cnstomed  to  bite 
sheep,  and  worry 
thf m,  and  it  was 
worrying  the 
sheep  of  one  E.  F. 
in  his  closes,  and 
becanse  the  dog 
conld  not  other- 
wise be  prevent- 
ed from  worrying 
said  sheep,  de- 
fendant, as  ser- 
vant of  said  E.  F* 
shot  said  dog  *• 


*SeelSaQnd.84,and2Lntw. 
1494.  Sea  plea  justify iog  kill- 
log  dog  in  a  warreo,  because  it 
was  pursuing  the  conies  there, 
Cro.  Jac.  44;  killing  dog  for 

fursuing  deer  in  a  park,  2  Rich, 
'rac.  C.  P.  435,  5ih  ed.  See 
11  East,  568,  as  to  the  right  to 
aet  dog-spears,  7  Taunt.  489. 
2  Marsh.  577. — I  Moiire,  20:), 
S.  C.     In  a  plea  justifying  kill- 


ing a  dog,  becanse  it  attacked 
defendant  and  was  aecustomed 
to  bite  mankind ;  these  allega- 
tions are  material,  and  must  be 
proved,  I  Car.N.P.  Rep.  106. 
^This  enumeration  of  the 
trespasses  intended  to  be  justi- 
fied, must  depend  on  the  state- 
ments in  the  declaration,  and 
in  many  cases  may  be  wholly 
unnecessary. 


1007  PLSAS  IN  BAR. 

TO  nmwonAL  and  .by  his  eomamnd,  iliot-off,  ftred-ofll  and  diBdumed  tbe 

*  nid  gun,  m  the  said  first  coant  of  tbe  said  dedaimtian  men- 

jiiSTirTiRa  tkmed)  at^  towards,  and  against  tbe  said  dog,  and  Iben  snd 

«ii.uiro^uo«i,  ^^^  ^^  yj^  g^^^^  ^^  wounded  tbe  said  dog,  as  it  wss 

kwfid  for  him  to  do  for  the  cause  aforesaid,  whieb  is  die  ssid 
supposed  trespass  in  tbe  introductory  part  of  this  plea  men- 
tioned, and  whereof  the  said  pbuntiff  bath  above  compisiiied 
against  tbe  sud  defendant,  and  this,  &c. ;  wherefore,  &c 
and,  &C. — [Tkird  plea  same  ae  seeomd,  omttting  the  wards 
within  the  brackets.] 


PLAINTIFF'S 
■  EGLIGBNCB. 


fot^n '"''Sr*      i^r'^P^^p  ^t  g^^y,  as'amte,  1061 ;  seamd  plea,  actio 
f^Mt's  ffin    '    *<^9  <^  ante^  906.] — ^Because  be  saith,  that  just  befme  and 

™^lhiJ  difrn!  •'  ^^^  ^^  ^®  ^'^*"*  *^-  ^^  "*^  defendant  was  driTing 
daot  wa<«  driving  the  Said  gig  and  horse,  in  the  said  first  count  mentioned,  in 

l^^way,'^i^ving  *°^  along  the  king's  highway,  leavhig  ample  and  sufficient 
•affiderit  room,    room  for  the  said  mare  of  the  said  plaintiff,  then  also  at  tbe 

And  that  the  mare       ^j^  «  o«_*  ^       •       •  %     %  ^t^         'j 

Was  so  ba<i:yni».  *A>d  tune  when,  &C.  beuig  and  gomg  m  and  along  tbe  said 
Bif ed,  and j^o  an-  highway,  to  pass  by  the  said  ma  and  horse  of  the  said  de- 

nily,  that  thereby    -      •      "^  i    ,  ,  -i     ,   *.     ,  .     -  .,      , 

the  accident  bap*  lendant,  nevertheless  the  said  defendant  m  fact  saith,  that 

pcoed  K  id^  g^ J  mare  of  tbe  said  plaintiff  at  the  said  time  when,  &c 

was  so  negligently,  carelessly,  and  improperly  managed,  and 
was  so  unruly,  that  by  and  through  such  negligence,  care- 
lessness, improper  management,  and  such  unruHness  of  the 
said  mare  as  aforesaid,  tbe  said  mare,  at  tbe  said  time, 
when,  &c.  in  the  said  first  count  mentioned,  attemptmg  to 
pass  the  said  gig  of  the  said  defendant,  ran  upon  and  struck 
agunst  the  said  gig  of  the  sud  defendant,  and  the  said  gig 
of  the  said  defendant  was  thereby  also  then  and  there  driven 
by  tbe  said  defendant  against  tbe  said  mare,  without  any 
default  on  tbe  part  of  the  said  defendant ;  and  so  the  said 
defendant  in  fact  saith,  that  if  any  hurt  or  damage  hap* 
pened  to  the  said  mare,  it  was  caused  by  tbe  sud  negligent 
careless,  and  improper  management  of  the  said  mare,  and 
by  the  unruliness  of  the  siud  mare,  and  not  by  the  defiault  of 
the  said  defendant,  which  are  tbe  said  supposed  trespasses 
in  the  said  [first  count  of  the  said]  declaration  mentioned, 
and  whereof  tbe  said  plaintiff  hath  above  thereof  com- 
plained against  him.  And  this,  &c. — {Conclude  with  perifico' 

Third  plea,  that    Itofi,  OS  ante,  907,  sixth  farm.'] — ^And  for  a  further  plea,  &c. 

'''*'"  impri!Jiriy  [ocffo  jMMi,  as  ante,  906.]— Because  he  saith,  that  befiwe 


managed  in  the     __^^_^_^_____^^_^^.^________^^______^_^_^__ 

higb«ray,  that  by 

reason  thereof  •  That  this  defence  must  be  pleaded  specially,  see  2Campb. 

the  accident  bap*    ^qq  ^  ^\  ' 

pened. 
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TO  PBRSONAL 
FROPBRTT. 


plairtiff's 
regligbrcb. 


and  at  the  said  titne  when,  &c.  in  the  siud  first  count  men* 
tioned,  the  said  defendant  was  driving  his  said  gig  and  horse 
in  the  first  count  mentionedi  in  and  along  the  wud  king's 
highway,  the  said  mare  of  the  said  plaintiff  then  also  at 
the  said  time  when,  &c.  being  and  going  in  and  along  the 
said  highway,  nevertheless  the  said  defendant  in  fact  saith, 
that  the  sidd  mare  of  the  said  plaintiff  at  the  said  time 
when,  &c.  was  so  carelessly,  negligently,  and  improperly 
managed,  in  the  said  highway,  near  to  the  said  gig,  that  by 
reason  thereof  the  said  gig  of  the  said  defendant,  by  acci- 
dent %  and  without  any  default  on  the  part  of  the  said  de- 
fendanty  but  by  and  through  the  want  of  due  care  in  the 
management  of  the  siud  mare,  then  and  there  was  driven 
upon  and  against  the  said  mare,  and  thereby  the  said  mare 
sustained  the  said  injury  in  the  said  first  count  mentioned  ; 
and  so  the  said  defendant  in  fact  saith,  that  if  any  hurt  or 
damage  happened  to  the  said  mare,  it  was  caused  by  such 
accident,  and  not  by  the  default  of  him  the  said  defendant 
which  are  the  said  supposed  trespasses,  &c. — [Conclude  as 
in  second  pleaJ] 

TO  RBAL 
PROPBRTT* 

IFirsiplea,  general  issuer  as  ante^  1061 ;  second  plea,  as  vit^oftiberwrnu* 
/otttw*.-]— And  for  a  further  plea  in  this  behalf,  [as  to  the  SSSSllMnw! 

own  right,  Rod  by 
'     Um  other  ri  lit 
senrant^ 


*  Seethe  case  in  4  Mod.  404, 
eitedin3Wils.4ll»4l2. 

'^  As  to  the  plea  of  Ubermm 
ienemenium  io  geoeral,  see  ante, 
▼ol.  i.  Ind.  **  Libemm  Tenemen- 
Hm  ;*'  and  1  Sauid.  209  b.  n.  6. 
Com.  Dig.  Pleader,  3  M.  34. 
WUles,  218.    A  right  of  pos- 
session as  a  freeholder  or  lease- 
holder, &c.  may  be  given  in 
eridence    under    the   general 
issue.  Not  Guilty,  see  8T.  R. 
403 ;  and  in  that  case  the  de- 
fendant was,  under  the  general 
issne,   permitted   to   giro   in 
eridence  the  polling  down  a 
wall.    Bat  in  8  East,  394,400, 
the  oonrt  held,  that  the  de- 
fendant could  not  justify,  under 
the  general  issue,  the  catting 
the  posts  and  raib  of  another, 
though  put  open  the  defend- 
ant's own  soil ;  it  is  therefore 
frequently  necessary  to  plead 


Hberum  ienemenium^  and  to  jus- 
tify the  cutting  or  removal  of 
rads,  &o.  specially,  as  encum- 
bering the  defendant's  land. 
This  plea  mayako  be  ad  vis- 
able,  in  order  to  compel  the 

Ebdntiff  to  new  assign  where 
e  has  not  set  forth  the  abut- 
tab,  or  name  of  the  close  in 
his  declaration,  11  Cast,  61,65. 
1  B.  &  C.  480.— 2  D.  &  R. 
719,  S.  C— 1  Saund.  209  b,  c. 
or  to  narrow  the  evidence  as 
to  the  title  of  the  parties ;  but 
unless  some  real  advantage  is 
to  be  gained  by  it,  where  there 
is  a  second  count  for  remov- 
ing or  carrying  away  goods 
only,  it  may  be  advisable  in 
a  distinct  plea  to  state,  "that 
the  defendant  was  lawfully  pos- 
sessed of  a  certain  close,  and 
that  he  took  the  goods  encum- 
bering the  same,  and  moved 
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TO  REAL 
PROPERTY, 


TJBBRUM 
TENEMENTUM. 

Enaineratiofi  of 
the  treBpasteii  *• 


Aeim  MMi,  ifc. 


JLoems  ra  9*0  free- 
hold 01  dcl'eiidaiit 
£.F. 


[  1099  ] 

Defen<lant*N  en- 
try, 6ic.  M  bw 
■ervmnc. 


breaking  and  enterii^  the  said  closei  in  which,  &c,  in  ibe 
said  first  count  of  the  said  declaration  mentioned,  and  with 
feet  in  walking,  treading  down,  trampling  upon,  consuming 
and  spoiling  the  grass  and  herbage  there  then  growing,  and 
tearing  up,  forcing  up,  and  removing  the  faggots  in  that 
count  mentioned,  and  scraping  up  and  collecting  together 
the  loose  earth,  soil,  manure,  and  compost  in  the  said  first 
count  mentioned,  and  beating  down,  throwing  down,  pros- 
trating, and  destroying  part  of  the  banks  and  mounds  in 
that  count  also  mentioned,  and  casting  and  throwing  the 
said  loose  earth,  soil,  manure,  and  compost  so  scraped  up 
and  collected,  and  the  earth  and  soil  arising  from  the  said 
banks  and  mounds  so  prostrated  and  destroyed  as  in  the 
same  count  mentioned,  from  and  out  of  the  said  dose*;] 
the  said  defendants  by  leave  of  the  court,  here  for  this  pur* 
pose  first  had  and  obtained,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  says,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him  *9  because  he  says,  that  the  said  close 
in  the  said  [first  count  of  the  said]  declaration  mentioned, 
and  in  which,  &c.  now  is,  and  at  the  said  several  times 
when,  &c.  was  the  close,  ;oil,  and  freehold  of  the  said  de- 
fendant E.  F.  to  wit,  at,  &c.  (venue)  aforesaid ;  wherefore 
the  said  defendant  [E.  F.  in  his  own  right,  and  the  said 
C.  D.  as  the  servant  of  the  said  E.  F.  and  by  hU  command*''] 
at  the  said  times  when,  &c.  in  the  said  [first  count  of  the 
said]  declaration  mentioned,  [broke  and  entered  the  said 
close,  in  which,  &c.  in  the  said  first  count  mentioned,  and 
with  his  feet  i*  in  walking,  trod  down,  trampled  upon,  con- 
sumed, and  spoiled  the  said  grass  and  herbage  therein  also 
mentioned^]  and  because  the  said  [faggots,  earth,  soil,  ma- 


tbem  to  a  convenient  distance, 
and  tAere  left  ibem  for  the 
use  of  the  plaintiflT,"  as  in  the 
precedent,  ante,  1094.  —  See 
6  Mod.  117.— Willes.222.n.b. 
See  a  plea  justifying,  on  ground 
that  the  locus  in  quo  had  been 
separated  from  the  waste  for 
twenty  years,  2  Tannt.  166. 

*The  enumeration  of  these 
trespasses,  intended  to  be  jus- 
tified, must  depend  on  the  state- 
ments in  the  declaration,  and 
in  many  cuses  may  be  wholly 


unnecessary.  See  the  note  to 
the  commencement  of  the  next 
form  of  plea. 

^  These  words  are  necessary 
if  the  defendants,  or  one  of 
them,  justify  as  the  servant  of 
the  freeholder,  see  ante,  ▼ol.  i. 
Index,  ••  Trespass.'*  The  com- 
mand is  traversable  in  trespass, 
II  East,  65. 

^  This  averment  between 
brackets  must  depend  on  the 
averments  in  the  declaration. 
See  the  next  form. 
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nure,  and  compost  in  the  said  first  count  mentioned,  aiid 
the  said  part  of  the  said  banks  and  mounds  in  the  said  first 
count  of  the  said  declaration  *  mentioned,]  before  the  said 
times  when,  &c.  had  been  wrongfully  and  injuriously  put 
and  placed,  and  were  at  those  times  remaining  and  being 
in  and  upon  the  said  close,  in  which,  &c.  and  encumbering 
the  same,  he  the  said  E.  F.  in  his  own  right,  and  the  said 
C.  D.  as  his  servant  and  bailiff*  in  that  behalf,  and  by  such 
command  as  aforesaid,  in  order  to  remove  the  said  encum- 
brances, [tore  up,  forced  up,  and  removed  the  said  faggots, 
and  scraped  up  and  collected  together  the  said  loose  earth, 
soil,  manure,  and  compost,  and  beat  down,  threw  down, 
prostrated,  and  destroyed  the  said  part  of  the  said  banks 
and  mounds  in  the  said  first  count  mentioned,  and  ca:>t  and 
threw  the  said  loose  earth,  soil,  manure,  and  compost,  so 
scra'ped  up  and  collected,  and  the  said  earth  and  soil  arising 
from  the  said  banks  and  mounds  so  prostrated  and  de- 
stroyed, as  in  the  same  count  mentioned  %]  from  and  out  of 
the  said  close,  doing  no  uiftiecessary  damage  to  the  said 
plaintiff*  on  the  occasion  aforesaid;  which  are  the  same 
supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
plained against  the  said  defendants.  And  this,  &c. — [Coih 
elude  with  a  veriJicatioH^  as  anie,  907,  sixth  formJ] 
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C.  D.  &  G.  H.  > 

ats.  >     [First  plea,  noi  guilty,  as  ante,  1061.] —  Tlie  like  in  b 

A.  B.  S  And  for  a  further  plea  in  this  behalf,  the  S?mK '"*''*** 
said  defendants  by  leave,  &c.  say,  {actio  nan,  as  ante,  906, 
third  form.  If  the  trespasses  in  the  declaration  relate  en* 
tirely  to  land  or  realty,  and  not  to  any  personal  property, 
there  is  no  occasion  for  any  recital,  but  otherwise  U  is  ne- 
cessary  to  qualify  the  plea  in  its  commencement,  by  reciting 
the  trespasses  to  the  land,  as  in  the  last  form )  because  they  [  1 100  ] 
say,  that  the  said  close  in  the  said  declaration  mentioned, 
and  in  which,  &c.  now  is,  and  at  the  said  several  times 
when,  &c.  was  the  close,  soil,  and  freehold  of  the  said  C.  D. 
to  wit,  at,  &c.  aforesaid ;  wherefore  the  said  C.  D.  in  his 
own  right,  and  the  said  E.  F.  as  his  servant,  and  by  his 
command,  at  the  said  several  times  when,  &c.  committed 
the  said  several  supposed  trespasses  in  the  said  declaration 
mentioned,  (or,  *'  in  the  introductory  part  of  this  plea  men'- 


*  See  uote  ^,  in  the  preceding 
pag.e. 


^  See  the  notes  to  the  ai>ovo 
form. 
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Honed,*')  In  the  said  close,  in  which,  &c.  so  being  the  dose, 
soO,  and  freehold  of  the  said  CD.  as  they  lawfuOjr  might 
for  the  cause  aforesaid,  which  are  the  said  several  sup- 
IK>sed  trespasses,  whereof  the  said  plaintiff  hath  abawe 
thereof  complained  against  them.  And  this,  &c. — [Qm- 
dude  with  a  verification,  as  ante,  907,  sixth  formJ] 

[First  plea,  general  issue,  as  ante,  1061;  second  plea, 
same  as  ante,  1097, 8,  to  the  asterisk,  stating  the  trespasses 
intended  to  be  just^ied,  according  to  the  declaration,  if  t»- 
deed  there  be  any  necessity  for  stating  them,  and  then  pro- 
ceed as  follows :] — Because  he  says,  that  the  said  close,  in 
which,  &c.  in  the  said  [first  count  of  the  said]  declaration 
mentioned,  now  is,  and  at  the  said  several  times  when,  &c 
in  the  said  [first  count  of  the  said]  declaration  mentioiied, 
was,  and  from  time  immemorial  hath  been  within  and  parcel 
of  the  manor  of ,  in  the  county  of ,  and  a  cus- 
tomary tenement  of  that  manor  demised  and  demisable  by 
copy  of  the  court  rolk  of  the  said  manor,  by  the  lord  of 
the  said  manor,  or  by  his  steward  of  the  court  of  the  said 
manor  for  the  time  being,  to  any  person  or  persons  willing 
to  take  the  same  in  fee-simple  or  otherwise,  at  the  will  of 
the  lord  of  the  said  manor,  according  to  the  custom  of  the 
said  manor.  And  the  said  defendant  further  says,  that  long 
before  either  of  the  said  times  when,  &c.  in  the  said  [first 
count  of  the  said]  declaration  mentioned,  to  wit,  on  the 

—  day  of ,  A.  D. ,  E.  F.  esq.  then  being  lord 

of  the  said  manor,  at  his  court  baron  then  holden  in  and 

for  the  said  manor,  before  G*  H. ,  then  his  steward  of 

the  court  of  the  said  manor,  by  copy  of  the  court  rolls  of 
the  said  manor,  granted  to  the  said  defendant  amongst  other 
things,  the  said  close,  in  which,  &c.  to  hold  the  same  to  the 
said  defendant,  his  heirs  and  assigns  for  ever,  by  copy  of 
the  court  roll  of  the  said  manor,  at  the  will  of  the  lord  of 
the  said  manor,  according  to  the  custom  of  the  said  manor; 
by  virtue  of  which  said  grant  the  said  defendant  after- 
wards, and  before  any  of  the  said  times  when,  &c.  to  wit, 
on  the  day  and  year  last  aforesaid,  entered  into  the  said 
close,  in  which,  &c.  and  became  and  was  seised  thereof  in 


*  As  to  the  mode  of  plead- 
ing a  copyhold  titla  in  general, 
see  ante,  565, 569, 586,  H.  As 
to  the  replication,  1 1  East,  70, 
n.  a.  If  by  the  lessee  of  a  cojpy- 
hoider,  the  plea,  after  stating 


the  seisin  of  the  copyholder, 
as  in  this  form,  may  state 
the  demise  as  in  the  forms, 
post,  1101,2;  and  a  licence  by 
the  lord  to  demise  need  not  be 
stated,  Bao.  Ab.  Leases,  I«  6» 
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his  demegne  as  of  fee,  at  the  will  of  the  lord  of  the  said 

manori  according  to  the  custom  of  the  said   manor,  and 

eoDtinued  so  seised  thereof  until  and  at  and  after  the  said 

fe?enil  times  when,  &c. ;  wherefore  the  said  defendant  at 

the  said  times  when,  &c«  in  the  said  [first  count  of  the  said] 

declaration  mentionedi' broke  and  entered  the  said  close,  in 

whidii  &c.  and  with  his  feet,  &c. — [Conclude  as  in  the/arm^ 

Mle,l099,framthef.] 

pottBMioir  or 

LESS  IB. 

[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  Jatti6catioD  by 
ike  same  as  ike  form,  ante,  1097,  1098,  to  the  asterisk,  }eIJ^"foryw«* 
stating  tie  trespasses  intended  to  be  justified,  according  to  9f\^'^^  *^^^ 
the  declaration,  if  indeed  there  be  any  occasion  to  enumerate  uff*. 
ihem,  and  then  proceed  as  foUows  •*] — Because  he  saith, 
that  one  £•  F.  before  any  of  the  said  times  when,  &c.  to 
wit,  on,  &c.  at  the  parish  aforesaid,  in  the  county  aforesaid, 
was  seised  in  his  demesne  *&&  of  fee,  of  and  in  the  said 
dose  in  the  said  declaration  mentioned,  and  iti  which,  &c« 
with  the  appurtenances ;  and  being  so  thereof  seised,  after- 
wards, and  before  any  of  the  said  times  when,  &c.  in  the 
said  declaration  mentioned,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  by  a  certain  indenture 
then  and  there  made  between  the  said  £•  F.  of  the  one 
part,  and  the  said  defendant  of  the  other  part,  which  said, 
&c.  \here  state  Ute  profert  of  the  lease,  and  the  demise  and 
reference  to  t/te  indenture,  and  the  defendants  entry,  as 
ante,  549,  and  then  proceed  as  follows  .*]— -And  the  said  de-  Colow  given  ^ 
feodant  being  so  possessed,  the  said  plaintiff  claiming  title 
to  the  said  close  in  which,  &c.  with  the  appurtenances, 
under  colour  of  a  certain  "  charter  ^  *'  of  demise,  pretended 
to  be  thereof  made  to  him  by  the  said  £.  F.  for  the  term  of 
his  natural  life,  before  the  making  of  the  said  demise  by 
the  said  £.  F.  to  the  said  defendant  as  aforesaid,  whereas 
nothing  of  or  in  the  said  close  in  which,  &c«  or  any  part 
thereof,  ever  passed  by  virtue  of  that  charter,  afterwards 


*  As  to  this  plea,  see  Com. 
Dig.  Pleader,  3  M.  40,  I  ;  aud 
ante,  vol.  i.  Index,  **  Coiaur,^ 
Though  the  right  of  possession 
loay  be  given  in  evidence  un- 
der the  general  issue,  8  T.  R. 
403,  it  is  frequently  advisable 
to  plead  this  plea  in  order  to 
compel  the  plaintiff  to  aet  forth 
Ini  own  title,  or  to  admit  some 
part  of  the  defendant's ;  and 


where  the  plaintiff,  in  trespass 
qucpre  clautum  fregii^  states 
also  the  removal  of  personal 
property,  or  cutting  down  posts 
and  rails,  &c.  this  plea  is  ne- 
cessary, 8  East,  404. 

^  See  a  deed  of  feoffhient 
pleaded  by  way  of  colour, 
2  Rich.  C.  P.  443. 

*  A  necessary  word,  2  Roll. 
Rep.  140. 
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and  before  any  of  the  said  times  when,  &c.  and  during  the 
continuance  of  the  said  term  so  demised  to  the  said  defend- 
ant as  aforesaid,  to  wit,  on  the  said  first  day  in  the  said 
declaration  mentioned,  entered  into  and  upon  the  said  dose 
in  which,  &c  with  the  appurtenances,  and  was  thereof  pos- 
sessed, and  thereupon  the  said  defendant  at  the  said  several 
times  when,  &c.  entered  into  and  upon  the  said  doae  in 
the  said  declaration  mentioned,  and  in  which,  &c*  in  and 
upon  the  said  plaintiff's  possession  thereof,  as  being  the 
close  of  the  said  defendant,  and  with  his  fiset,  &c. — [^Same 
as  the  form,  ante,  1099,  from  tfte  f  to  the  end,  if  the  decta- 
ration  require  that  form  of  pleading,  and  j^Hfyi^^g  the 
trespfisees,  according  to  the  factJ] 


The  like  by  R  te* 
DRot  from  yesr  to 
ycRT^. 


BBMOTAI.  OP 

PRITATB 

MUISAMGB. 

PleR  to  trespRM 
for  lopping,  Aec, 
trees,  tbRt  tliry 
ovenhRdowed 
Rud  daimiRed 
defendant's 
groonds^ 


IFirst  plea,  general  issue,  as  ante,  1061  ;  second  plea, 
same  as  the  above  form^  except  in  the  statement  of  the 
demise,  which  is  to  be  as  follows  ;] — And  being  so  seised 
thereof,  he  the  said  E.  F.  afterwards  and  before  either  of 
the  said  times  when,  &c.  to  wit,  on,  &c.  last  aforesaid,  at, 
&c*  (venue)  aforesaid,  demised  the  said  close,  in  which,  &c 
with  the  appurtenances,  to  the  said  defendant,  to  have  and 
to  hold  the  same  to  the  said  defendant  from  thenceforth  for 
one  year  then  next  following,  and  fully  to  be  complete  and 
ended,  and  so  from  year  to  year  for  so  long  time  as  the  said 
E.  F.  and  the  said  defendant  should  respectively  please  K 
By  virtue,  &c« — [As  in  the  above  form  to  the  end,  mdoptimg 
the  words  "  tenancy,"  instead  of  "  term.**] 

[First  plea,  general  issue;  second  plea,  after  enumerating 
trespasses,  if  necessary,  pleading  actio  non,  as  ante,  906.] 
Because  he  says,  that  the  said  defendant,  before  and  at  the 
said  time  when,  &c.  and  from  thence  hitherto  hath  been, 
and  still  is,  lawfully  possessed  of  and  in  a  certain  garden  or 
parcel  of  land,  situate  and  being  in  the  parish  aforesaid,  in 


*  The  tenancy ,  as  to  its  com- 
mencenient  and  duration,  must 
be  stRted  sccording  to  the  fact. 

^  See  4  East,  32;  when  the 
letting  was  from  year  to  year, 
this  seems  improper ;  because, 
at  the  end  of  the  firtt  year,  ei- 
ther party  might  determine  the 
tenancy,  which,  according  to 
this  form,  he  could  not  do. 

*^  As  to  the  right  to  abate  a 
private   nuisance,   see  3  Bla. 


Com.  6.  And  as  to  the  right 
to  cut  trees  overshadowing  rte- 
feodunt's  land,  see  Roll.  Rep. 
d94.->3  Rttlstr.  108.— Vin.Ab. 
Trees,  £.  and  Nuisance,  W.  2. 

SI.  3.-2  B.  &  C.  311.— 3  D.  & 
I.  6d6,  8.  C.  See  form  of 
plea  justilyi<g  an  entry  into 
land  to  remove  a  wall,  ^e.  ob- 
structing defendant's*  ancient 
light,  post. 
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the  county  aforesaid,  and  that  the  said  branches  in  the  said 
first  count  mentioned,  and  the  said  wood  and  underwood, 
in  the  said  last  count  mentioned,  just  before  the  said  time 
when,  &c.  were  overhanging,  encumbering,  and  damaging 
the  said  garden  or  parcel  of  land  of  the  said  defendant, 
and  the  vegetables  therein  growing ;  wherefore  he  the  said 
defendant,  at  the  said  time  when,  &c.  did  cut,  lop,  and  top 
the  said  branches  and  underwood  so  overhanging,  encum- 
bering, and  damaging  the  said  close  of  the  said  plaintiff  as 
aforesaid,  and  took  and  carried  away  the  said  branches, 
wood,  underwood,  and  berries,  to  a  small  and  convenient 
distance,  and  there  left  the  same  for  the  said  plaintiff,  as  he 
lawfully  might  for  the  cause  aforesaid,  which  are  the  said 
supposed  trespasses  whereof  the  said  plaintiff  bath  com- 
phiined  against  the  said  defendant.  And  this,  &c. — [Con* 
ebtde  wiih  a  verificaiian,  as  ante,  907,  sixth  form.] 

[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as 
follows .'] — And  for  a  further  plea  in  this  behalf,  [as  to  the 
breaking  and  entering  the  said  close  in  the  said  first  count 
of  the  said  declaration  mentioned,  and  in  which,  &c«  and 
with  feet  in  walking,  treading  down,  trampling  upon,  and 
spoiling  the  grass  in  the  said  close,  and  with  the  said  cattle 
in  the  said  first  count  mentioned,  eating  up,  treading  down, 
depasturing,  consuming,  and  spoiling,  other  the  grass  grow- 
ing in  the  said  close,  and  with  the  said  cattle  tearing  up, 
eating  oflT,  pulling  up,  plucking  off,  consuming,  spoiling, 
biting  off,  topping,  and  destroying  th()  spring  wood  and  un- 
derwood in  the  said  first  count  mentioned,  and  growing  and 
being  in  the  said  close,  and  breaking  down,  throwing  down, 
and  destroying  the  said  hedge  and  fence  in  the  said  first 
count  mentioned,  growing,  standing,  and  being  round  and 
upon  the  said  close,  and  as  to  the  breaking  and  entering  the 
said  close  in  the  said  last  count  of  the  said  declaration  men- 
tioned, and  in  which,  &c.  and  with  the  said  cattle  in  the  said 
last  count  mentioned,  treading  down,  depasturing,  eating  up, 
biting  oflT,  tearing  off,  topping,  consuming,  and  destroying 
the  spring  wood  and  underwood  in  the  said  last  count  men- 
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possBtsioN  or 

LEiSBB. 


DEFECT  or 
PBNCSi. 

Plea  to  Irenpasii 
withrvtlle,  that 
di'temlmit  wwi 
pOHKefliied  of  ad- 
joining; close,  aod 
that  pltiiniili' 
ought  to  have  re- 
paireJ  the  fence 
hetMeen,  and  that 
tlin  fence  beini; 
out  of  repair,  hit 
cattle  escaped 
into  iocma  im  <fu», 
and  defendant 
entered  to  drive 
themutii*. 


*  See  the  forms  referred  to 
in  Com.  Dig.  Pleader,  3  M. 
29.  —  llioDfp.  Ent.  304.  — 
Wenlw.  68.— Wiuch,  WW,  or 
1110,  cd.  Iflao.  — Lutw.  1357, 
and  2  Sannd.  284.     As  to  the 

VOL.  III. 


law,  1  Taunt.  d20.  —  See  Com. 
Dig.  Pleader,  3  M.  29.  — Vin. 
Ah.  "  Fence*."— Ante,  780.— 
2  Saand.  285,  note  4. — ^2  B.  Sc 
C.  311,  12. 
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Clofte  mentioned 
in  both  roontt 
tile  same  \ 


Defendant  pos- 
sessed of  a  close 
adjoining  Incut  in 


liability  of  plain- 
tiff to  repair 
fences  of  ioens 


tionedy  growing  and  being  in  the  said  last-mentioned  close, 
above  supposed  to  have  been  committed  by  tbe^  said  defend- 
ant %]  the  said  defendant  by  kave  of  the  court  here,  for  this 
purpose  first  had  and  obtained ,  according  to  the  form  of 
the  Statute  in  such  case  made  and  provided,  says,  that  the 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  against  him,  because  he  says,  that  [the  said  close  in 
the  said  first  count  of  the  said  declaration  mentioned,  and 
in  which,  &c.  and  the  said  close  in  the  said  last  count  of  the 
said  declaration  mentioned,  and  in  which,  &c.  now  are,  and 
at  the  said  several  times  when,  &c.  were  one  and  the  same 
close,  and  not  other  or  different  doses  ^.  And  the  said  de- 
fendant furtlier  saith,  that]  the  said  defendant  before  and 
at  the  said  several  times  when,  &c.  was  lawfully  possessed 
of  a  certain  close  called  '■  ■  *  ^,  with  the  appurtenances, 
situate  and  being  in  the  parish  aforesaid,  in  the  county 
aforesaid,  and  contiguous  and  next  adjoining  to  the  said 
dose  of  the  said  plaintiff  in  which,  &c« ;  and  that  the  said 
plaintiff  and  all  other  the,  tenants  and  occupiers  of  die  said 


*  The  enameration  of  these 
trespasses  inteoded  to  be  jus- 
tified, must  depend  on  the 
statements  in  the  dedaration, 
and  in  some  cases  may  be 
wholly  nnoeoesary. 

^  As  to  the  allegation  that 
the  trespasses  are  one  and  the 
same,  see  ante,  vol.  i.-  Index, 
"  Pleas  in  Tre^as$:'—  Plead. 
A.  430,  &c.  —  L  Marsh.  Rep. 
18. 

^  This  mode  of  pleading  is 
objectionable  on  special  de- 
murrer, but  in  some  cases  it 
may  be  advisable  to  adopt  it ; 
see  note  **. 

^  It  is  sufficient  in  trespass 
to  say,  that  the  defendant  was 
po8»eued,  but  not  so  in  a  plea 
in  bar  in  replevin,  1  Sauhd. 
346,  n.  2 — 2  Id.  284,  and  n.  3. 
Com.  Dig.  Pleader,  3  M.  29. 
Ante,  1058. 

®  Or  if  it  has  no  name,  set 
out  the  abuttals,  as  ante,  868. 

^  In  the  forms  in  ,2  Saund. 
284 — Lutw.  1357,  a  prescrip- 
tive obligation  to  repair  is  laid 


in  a  que  atate  in  the  plaintiflT* 
and  according  to  Yelv.  74,  76, 
Com.  Dig.  Pleader,  3  M.  29, 
Vin.  Ab.  Fences,  E. — Dyer, 
365t  a,  31  —  1  T.  R.  766  -- 
Cro.  Jac.  665,  this  was  for- 
merly considered  necessary  ; 
but  there  are  several  prece- 
dents where  the  obligation  is 
merely  stated  to  be  on  the  oc- 
cupier for  the  time  being, 
Thomp.  Ent.  304.  —  9  Wentw. 
58  ;  and  see  Com.  Dig.  Plead- 
er, 3  M.  29,  and  3  T.  R.  768, 
and  according  to  the  last  case, 
as  the  plaintiff  is  presumed  to 
be  ignorant  of  the  nature  of 
the  defendant's  obligation,  it  is 
clearly  sufficient  in  a  deelara- 
tion  to  state  that  the  defend- 
ant, as  occupier,  was  bound  to 
repair,  without  stating  an  im- 
memorial liability  ;  and  the 
principle  of  that  rule  appears 
equally  to  apply  to  a  plea,  and 
if  so.  It  would  suffice  to  lay  the 
obligation  to  repair  even  more 
generally  than  in  the  above 
form,  see  ante,  780,  n. 
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dose,  in  which,  &c.  for  the  time  being,  from  time  whereof       to  rbal 
the*  memory  of  man  is  not  to  the  contrary,' have  repaired      p««^ty. 
and  amended,  and  have  used  and  been  accustomed  to  repair       defect  of 
and  amende    and  of  right    ought  to  have  repaired  and         psmcbs. 
amended,  and  the  said  plaintiff  before  and  at  the  said  seve- 
ral times*  when,  &c«  of  right  ought  to  have  repaired  and 
amended,  and  still  of  right  ought  to  repair  and  amend  the 
hedge  and  fence  between  the  said  close  of  the  said  defend- 
ant aod  the  said  close,  in  which,  &c.  when  and  as  often  as 
occasion  bath  required,  and  shall  or  may  require,  to  prevent 
catde lawfully*  feeding  and  depasturing,  or  being  in  the  said 
dose  of  the  said  defendant  from  erring  or  escaping  thereout^ 
through  the  defects  and  insufficiency  of  the  said  hedge  and 
fence  into  the  aaid  close,  in  which,  &c.  and  doing  damage 
there.     And  the  said  defendant  further  saith,  that  the  said  Fence  oat  of 
hedge  and  fence,  before  and  at  the  said  several  times  when,  '^P^*** 
&c.  were  ruinous,  prostrate,  fallen  down,  and  in  great  decay 
for  want  of  needful  and  necessary  making,  repairing,  and 
amendiog  thereof.     By  means  whereof  the  said  cattle  in  the  Whereby  the  cat* 
[said  first  and  last  counts  of  the]  said  declaration  mentioned,  ^  ^cAped. 
at  the  said  several  tiroes  when,  &c.  then  lawfully  *  feeding 
and  depasturing  in  the  said   close  of  the  said  defendant 
without  the  knowledge  of  the  said  defendant,  and  against 
his  will,  erred  and  escaped  thereout,  into  the  said  close,  in 
which,  &c.  through  the  defects  and  insufficiency  of  the  said 
hedge  and  fence,  and  eat  up^  trod  down,  depastured,  con- 
sumed, and  spoiled  a  little  of  the  grass  there  growing,  and 
eat  up,  trod  down,  defpastured,  tore  up,  eat  off,  pulled  up, 
plucked  off,  consumed,   spoiled,   bit  off,  topped,  and  de- 
stroyed a  little  of  the  spring  wood  and  underwood  there 
also  growing,  in  the  said  first  and  last  counts  respectively 
mentioned,  and  in  passing  through  the  said  hedge  and  fence, 
the  said  cattle,  at  the  same  time  when,  &c.  in  the  said  first 
count  mentioned,  necessarily  and  unavoidably  a  little  broke 
down,  threw  down,  and  destroyed  the  same,  being  the  said 
hedge  and  fence  in  the  said  [first  count  of  the  said]  decia-* 
ration  mentioned.    And  on  the  occasions  aforesaid,  the  said  Defendant's  en- 
defendant  at  the  said  several  times  when,  &c.  as  soon  as  he  |j^  cattlel*^"  ^"^ 


^TbiA  allegation  is  not  usually  joining  close,  Yin.  Ab.  Fences, 

inserted  in  the  precedent,  see  B.  1, — ^2  Hen.  Bla.  527. 

SSaand.  284,  bnt  the  party  is  ^  This  averment  must  depend 

only  bound   to    feoce  against  on  the  statements  in  the  decla* 

cattle  being  lawfnlfy  in  the  ad-  ration.                 , 

s2 
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LICENCE '. 

Leave  and 
licence. 


had  notice*  of  the  said  cattle  having  escaped  into  and  being 
in  the  said  close,  in  which,  &c.  as  aforesaid,  entered  into  the 
&aid  close,  in  which,  &c.  to  drive,  and  did  then  and  there 
drive  ^,  the  said  cattle  from  and  out  of  the  said  close,  in 
which,  &c.  into  the  said  close  of  the  said  defendant,  and  in 
so  doing  he  the  said  defendant,  at  the  said  several  times 
when,  &c.  did  necessarily  and  unavoidably  with  his  feet  m 
walking  %  tread  down,  trample  upon,  and  spoil  a  little  of  the 
grass  there  also  growing,  doing  no  unnecessary  damage  to 
the  said  plaintiff  on  the  occasions  aforesaid,  and  as  he  law- 
fully might  for  the  cause  aforesaid;  which  are  the  said  several 
supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
plained against  him  the  said  defendant.  And  this,  &c. — 
[Conclude  with  a  verification^  as  ante^  907,  sixth  Jorm^J 

And  for  a  further  plea  in  this  behalf,  the  said  defendant 
by  leave,  &c.  says,  {actio  non^  as  ante^  906,  third  form.) — 
Because  he  says,  that  he  the  said  defendant  at  the  said 
several  times  when,  &c.  by  the  leave  and  licence  of  the  said 
plaintiff  to  him  for  that  purpose  first  given  and  granted,  to 


*  If  the  defendant  saflfered 
the  cattle  to  remain  in  the  close 
after  notice,  he  will  be  liable  as 
a  trespasser,  2Saand.  285,  n.  4. 
Com.  Dig.  iieader,  3  M .  29. 
2  Leon.  93.  But  this  is  pro- 
perly the  subject-matter  of  a 
replication,  &c.  2$aunH.  285, 
n.  4. 

^  The  defendant  may  justify 
entering  to  re-chase  cattle  that 
escaped  for  want  of  fencing, 
2  Roll.  Ab.  L.  35,  40.— Com. 
Dig.  Pleader.  3  M.  29. 

^  This  averment  should  cor- 
respond with  the  statements  in 
the  declaration. 

^  As  to  this  plea  in  gene- 
ral, see  ante,  vol.  i.  Index, 
**  Licence," — Cora.  Dig.  Plead- 
er, 3  M.  35.  —  Vin.  Ab.  Li- 
cence. 8Ea8t,308.— 4M.&S. 
502.— I  B.  &  C.  634.-4  East, 
107,  and  the  precedents,  9 
"Wentw.  Index,  Ixxxv.  xciii. — 
Plea.  Ass.  422.— Lil.  Ent.  426. 
In  trespass  a  licence  must  be 
pleaded,  and  cannot  be  given 


in  evidence  under  the  general 
issue,  2T.  R.  166.— 7  Taunt 
156. — Hob.  174,  5,  but  see 
21  Hen.  7.  28  a.  per  Rede,  J. 
ctmirii.  Fighting  being  a  breach 
of  the  peace,  and  unlawful,  the 
consent  of  the  plaintiflT  to  fight 
would  be  no  bar  to  his  action, 
Bui.  N.  P.  18.  If  A.  licence  B. 
to  beat  him,  it  is  against  the 
peace,  and  therefore  void, 
Amb.  218,  ted  query ,  if  the 
defendant  might  not  plead  a 
licence  in  such  case  except  as 
to  what  is  against  the  peace. 
It  has  been  usual,  in  the  intro- 
ductory part  of  the  plea,  to  enu- 
merate all  the  trespasses,  which 
in  point  of  law  and  in  fact,  may 
be  justified  by  the  licence,  but 
this  is  seldom  necessarv.  As 
to  the  evidence  and  replication, 
see  11  East,  451.  As  to  repli- 
cation of  countermand,  see 
2Saund.  113,  5thed.— 8Taont. 
31.— 8  East,  398.— 6  B.  &  C. 
221.— 7  D.  &  R.  783,  S.  C. 
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wit,  aty  &c.  (venue)  aforesaid,  committed  the'  said  several 
supposed  trespasses  in  the  said  declaration  mentioned :  as  he 
lawfully  might  for  the  cause  aforesaid. — And  this,  &c. — 
[Conclude  with  a  verification^  as  ante,  907,  sixth  form,'] 


TO   REAL 
PROPERTY. 


RIGHTS   or 
FISHERY. 


[Firsi  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  Second  plea  to  , 
follows :} — And  for  a  further  plea  in  this  behalf,  [as  to  the  ili^*!*,""  Mreral  ' 
fishing  in  the  said  fishery  in  the  said  first  count  mentioned,  fi^f^nff  *hai  the 
and  the  said  fish  there  found  and  being,  catching,  seizing,  defendant's  free- 
taking,  and  carrying  away,  and  converting  and  disposing  *»o**^'- 
thereof  to  his  own  use,]*  the  said  defendant,  by  leave  of  the       L  J 

court  here,  for  this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided, 
says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says,  that 
the  place  in  which  the  said  supposed  several  fishery  now  is, 
and  at  the  said  several  times  when,  &c.  was  a  certain  close 
or  piece  or  parcel  of  land  covered  with  water,  and  which 
said  close  or  piece  or  parcel  of  land  now  is,  and  at  the  said 
several  times  when,  &c.  was  the  close,  soil,  and  freehold  of 
the  said  defendant ;  wherefore  the  said  defendant  at  the  said 
several  times  when,  &c.  entered  into  the  said  close,  piece,  or 
parcel  of  land,  and  fished  there  for  fish,  and  the  said  fish  in 
the  said  [first  count  of  the  said]  declaration  mentioned, 
there  found  and  being,  caught,  seized,  took,  and  carried 
away,  and  converted  and  disposed  thereof  to  his  own  use,  as 
it  was  lawful  for  him  so  to  do  for  the  cause  aforesaid ;  which 
are  the  said  several  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintifF 
hath   above  complained  against   him   the  said   defendant. 


'  As  to  pleas  in  general  io 
trespass  to  fisheries,  see  ante, 
vol.  i.  ludex,  *'P/e<M  inTres- 
paur— Co.  Lit.  122  a.  120  b, 
note?;  127  a,  b.— Com.  Dig. 
Piscary.  —  9  Wentw.  Index, 
xliii.  —  Boote*s  Suit  at  Law, 
19:1  to  26^4.— Plead.  A^  401, 
445.-5  Hurr.  2162.— 4  T.  R. 
4.S7. — See  form  of  a  plea  jusli- 
f)  ing,  uiulrr  a  grant  of  a  liberty 
and  privilege  of  hunting  for 
game,  with  dogs,  <Sfc.  413.&C. 
ti;i0.-~7  D.*  U.  49.  S.C.  The 
plea  ol  Uicrum  teuemcntHm  to 
trespass  ibr  fishing  in  a  ^several 


or  free  fishery,  is  good,  see 
Year  Book,  IBEdw.  4.  4  ;  and 
though  the  subject-matter  of  it 
may  be  given  in  evidence  ntider 
the  general  issue,  yet  the  plea 
is  sometimes  useful,  to  compel 
the  plaintifl'  to  set  forth  in  his 
replication  his  supposed  right 
by  prescription  or  grant. 

^  This  enumeratiuu  of  the 
tresspasses  intended  to  be  justi- 
fied, must  depend  on  the  state- 
ments in  the  declaration,  and 
in  many  tases  may  be  wholly 
unnecessary. 
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3dly.  That  tlie 
fishery  was  the 
defendant's  tre- 
veral  fishery  ^ 


[  1108  ] 

4thly.  Plea  that 
the  defendant  has 
a/retf  fishing  in 
the  fishery. 


And  this,  &c. — [Conclude  with  a  verifieiUion,  as  ante,  907, 
sixth  form.'] 

And  for  a  further  plea  in  this  behalf,  [as  to  the  said  sup- 
posed trespasses  in  the  introductory  part  of  the  said  second 
plea  mentioned,  and  therein  justified  ^]  the  said  defendant 
by  like  leave,  &c.  (actio  non,  as  in  the  former  plea.y-^ 
3ecause  he  says,  that  the  said  fishery  in  the  said  [first 
count]  mentioned,  and  in  which,  &c.  now  is,  and  at  the  said 
several  times  when,  &c.  was  the  several  fishery  of  the  said 
defendant ;  wherefore  the  said  defendant  at  the  said  several 
times  when,  &c.  being  seasonable  times  of  the  year  for  that 
purpose,  fished  in  the  said  fishery  in  the  said  [first  count] 
mentioned,  and  the  said  fish  in  the  said  [first  count]  men* 
tioned,  there  found  and  being,  caught,  seized,  took,  and 
carried  away,  and  converted  and  disposed  thereof  to  his  own 
use ;  as  it  was  lawful,  &c. — [As  in  tlie  fonner  plea,  to 
the  end,} 

[Fourth  plea,  same  introduction  as  the  above.'} — Because 
he  says,  that  he  the  said  defendant  before  and  at  the  said 
several  times  when,  &c.  in  the  said  [first  count  of  tlie  said] 
declaration  mentioned,  was  and  still  is  seised  in  his  demesne 
as  of  fee,  of  and  in  divers,  to  wit,  two  thousand  acres  of  land, 
with   the  appurtenances,  situate,  and  being  in  the  parish 
aforesaid,  and  that  the  said  defendant  and  all  those  whose 
estate  he  now  hath,  and  at  the  said  several  times  when,  &c. 
had,  of  and  in  the  said  land,  with  the  appurtenances,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had,  and  have  been  used  and  accustomed  to  have,  and 
of  right  ought  to  have  had,  and  the  said  defendant  still  of 
right  ought  to  have,  a  free  fishery  in  the  said  fishery  in  the 
said  first  count  mentioned,  in  which,  &c.  and  during  all  the 
time  aforesaid  fished  and  have  been  used  and  accustomed 
to  fish,  and  of  right  ought  to  have  fished,  and  still  of  right 
ought  to  fish  in  the  same  fishery  for  fish  every  year,  at  all 
seasonable  times  of  the  year  for  fishing,  at  his  and  their  free 
will  and  pleasure,  and  to  take  and  carry  away  the  fish  from 
time  to  time  caught  by  them  therein,  as  belonging  and  ap- 
pertaining to  the  said  land,  with  the  appurtenances.  Where- 
fore the  said  defendant,  at  the  said  several  times  when,  &c. 

^  See  a  form  of  a  claim  of  a         ^Sce  note  ^,  in  the  preceding 
right  of  fishing  hy  prescription,      page. 
Lil.  Hut.  449. 
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in  the  said  [first  count]  mentbnedi  the  same  beinff  season-       to  real 

PKIIPI'IITV 

able  dmes  of  the  year  for  that  pnrpose,  fished  in  the  said  

fishery  in  this  plea  mentioned,  and  in  which)  &c.     And  the       rights  op 
said  fish  in  the  said  [first  count]  mentionedi  there  found  and 
being,  took  and  carried  away,  and  converted  and  disposed 
thereof  to  the  use  of  the  said  defendant  as  he  lawfully,  &c. 
[Same  conclusion  as  in  the  second  plea^  anie,  1 107.] 

The  plea  of  common  fishery  is  precisely  similar  to  the  5t*»*y-  Common 
former  plea  ^f  free  fishery^  inserting  the  words  '*  common 
of  fishery,'*  instead  of  the  words  "  free  fishery." 

[Same  introduction  as  in  the  plea,  ante,  1106.] — Because  ^^^^y-  ^^  *" 
he  says,  that  the  said  supposed  fishery,  in  which,  &c.  at  the  riler,  ami  all  the 
said  several  times  when,  &c.  was  still  and  is,  and  from  time  i'"v^'^"i!**'il^I"i. 
immemorial  hath  been,  part  and  parcel  of  the  said  river,  therein, 
called  the,  &c.  and  that  the  said  part  thereof,  in  which,  &g. 
now  is,  and  at  the  said  several  times  when,  &c.  was,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  con-      [  1 109  ] 
trary,  hath  been  a  public  and  common,  navigable  river,  in 
which  the  tides  and  waters  of  the  sea  during  all  the  time 
aforesaid,  have  flowed  and  reflowed,  and  that  in  the  said 
part  of  the  same  river  called  the,  &c.  in  which,  &c.  every 
subject  of  this  realm  at  the  said  several  times  when,  &c. 
of  right  had,  and  of  right  ought  to  have  bad,  and  still  hath, 
and  of  right  ought  to  have,  the  liberty  and  privilege  of  fish- 
ing.  Wherefore  the  said  defendant  being  a  subject  of  tins 
realm  at  the  said  several  times  when,  &c.  entered  into  the 
said  fishery,  in  which,  &c.  so  being  part  of  the  said  navi- 
gable river  as  aforesaid,  where  the  tides  and  waters  of  the 
sea  flow,  to  fish  in  the  said  river  there,  at  the  said  several 
times  when,  &c.  being  seasonable  times  of  the  year  for  such 
fishing,  and  at  those  several  times  did  fish  there,  as  it  was 
lawful,  &c. — [Conclude  as  in  tite  plea,  ante,  1107.] 


RIGHTS   OF 
COMMON. 


[First  plea,  general  issue,  as  ante,  1061;  second  plea,  cut  Justification  by  a 
/^air*;]^And  for  a  further  plea  in  this  behalf,  as  to  {enu>  {l^^t^n^^'undeVl* 

«....««._^,«-«._^______^>^_____^ prescriidive  right 

of  common  of  pas- 

*  A  common  of" fi she i^  is  not     J)  Wentw.   Index*  xliv.  to  1. —  *****  • 
corredtty  described  by  saying     2  Rich.  O.   P.   dd. — See   al^o 

"  t  common  fishery,"  2 Moore,  the  forms,  Rast.  £nt.  61B. — 

B3.— »  Taunt.  183,  S.  C— As  1  Saund.  -iS-i.— 7  B.  &  C.  346; 

to  evideoce  under  this  plea.  Id.  and  the  notes  to  1  Saund.  330 

1«».  to  3 1«,  347  to  353.-2  Saund. 

*  See  the  forms  referred  lo,  I  to  <>,  and  32 1  to  329.--Com. 
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fif^raibigf  \f  neceuary^  the  trespasses  proposed  to  bejtutir 
fied^  and  which  must  depend  on  the  averments  in  the  de^ 
claration,  which  in  the  eases  on  which  the  following  plea 
was  framed^  were  the  entry  on  the  land,  and  putting  on 
cattle^  and  filling  up  Mc/teSi  breaking  down  fences^  ^c.)  the 
said  defendants,  by  leave  of  the  court  here,  for  this  purpose 
first  bad  and  obtained^  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  say  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action,  because 
they  say,  that  before,  &c. — \^Here  state  the  seisin  infee^  and 
prescriptive  right  of  common  in  the  tUfendant,  as  ante^  1059, 
observing  the  notes^  or  if  the  defendant  be  a  tenant^  tfier 
stating  the  seisin  in  fee  and  the  right  of  eommom  in  the 
freeholder^  set  forth  the  demise^  os  anie^  548  or  10J8,  and 
then  proceed  as  follows/] — Wherefore  he  the  said  C  D«  in 
his  own  right,  and  the  said  E.  F.  as  his  servant,  and  by 
bis  command,  at  tlie  said  times  when,  &c.  entered  into  the 
said  close,  in  which,  &c.  in  order  to  turn  and  put*,  and  did 
then  and  there  turn  and  put  into  and  upon  the  same  the 
said  cattle,  horses,  &c.  (name  thetn,  as  they  are  named  in  the 
declaration)  in  tlie  said  [first  count  of  the  said]  declaration 
mentioned,  being  the  said  C.  D.'s  own  commonable  cattle 
levant  and  couchant  in  and  upon  the  said  last*mentioned 
land,  with  the  appurtenances,  to  use  f  the  said  common  of 


Di%.  Pleader.  3  K.  24;  Com- 
mon ;  and  Woolryck  on  Com- 
nious.  As  to  the  mode  of 
plending  rights  of  common  in 
general,  see  also  the  foroi  and 
nole.H,  ante,  1059, 799,  &c.  If 
the  right  of  common  be  quali- 
fied either  for  a  limited  num- 
ber or  a  parlicolar  description 
of  cattle,  or  at  particular  times 
of  the  year,  or  if  the  defendant 
have  any  land  in  the  locu$  in 
'quo^  the  plea  roust  be  framed 
accordingly, see  the  notes, ante, 
1059.  As  to  the  necessity  of 
shewing  a  seisin  in  fee,  and 
pleading  the  right  in  a  que  es- 
tate, see  3  You.  &  Jerv.  93. — 
Co.  Lit.  113  b.  — 4T.  R  718. 
Cro.U^r. 599. --Ante,  1059.  if 
there  be  any  roaiion  to  appre- 
hend thill  ihe  presvriptive  right 
of  commuQ  may  have  bqen  ex- 


tinguished by  unity  of  seisin 
it  is  proper  to  add  a  plea 
claiming  the  right  of  comm3n 
by  noD-existing  grant,  as  in 
the  plea  of  a  right  of  way  by 
grant,  post,  1122.  See  a  re- 
plication that  the  locus  in  tfuo 
had  been  inclosed  from  the 
common  thirty  veers,  2  A.  & 
C.  918.— 4  D.  &  R.  572,  S.  C. 
2  Taunt.  1 59.  But  semble  tha; 
the  general  replication  that  thd 
/octet  in  quo  was  not  parcel  cf 
the  waste,   will,    in   ordinaiy 

cases,   suffice; r.  8mi!h 

and  others, Trinity  Term,  1B25, 
(Bond,  attorney);  and  in  7  H.& 
C.  346,  it  was  held,  there  lims 
no  occasion  to  reply  specially 
a  cu8tum  to  inclose. 

'^  Tiiis  allegation  seems  pro- 
per,  I  Rol.  Abr.  40«.  1.  8.-,- 
Com.  Dig.  Common,  H. 
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pasture  of  the  said  C.  D.  there,  and  in  so  doing  they  the 
said  C.  D.  and  £.  F.  at  the  said  tiones  when,  &c.  with  their 
feet  in  waUdng,  necessarily  and  unavoidably  trod  down% 
trampled  upon,  spoiledy  consumed,  and  destroyed  a  little  of 
the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes  there 
growing  and  being,  and  with  the  said  cattle,  horses,  &c.  in 
the  said  [first]  count  mentioned,  necessarily  and  unavoid- 
ably trod  down,  trampled  upon,  spoiled,  eat  up,  depastured, 
consumed,  and  destroyed,  a  little  other  of  the  grass  and 
bay,  herbs,  roots,  shrubs,  and  bushes  there  also  growing 
and  being ;  and  because  the  said  close,  in  which,  &c.  before  Becanic  the  com- 
ond  at  the  said  time  when,  &c*  had  been  and  was  wrongfully  fgiiy  inclosed  by 
inclosed  with  and  by  means  of  the  said  ditches  and  fences  ^'»«  ^^^^^\^^' 
and  gates*  in  the  said  [first  count  of  the  said]  declaration  trmted  the  same  ^ 
mentioned,  before  then  wfongfuUy  dug  and  made,  and  put 
and  placed  in  and  upon  the  said  close,  in  which,  &c.  so  that 
without  fiffing  up  and  levelling  the  said  ditches  and  fences, 
and  removing  the  said  gates,  the  said  C.  D*  could  not  use 
or  enjoy  his  said  common  of  pasture  in,  upon,  and  through^ 
out  the  said  close,  in  which,  &c.  in  so  ample  and  beneficial 
a  manner  as  he  otherwise  might  and  would  and  ought  to 
have  done,  he  the  said  C.  D.  in  his  own  right,  and  the  said 
E.F.  as  the  servant  of  the  said  C.  D.  and  by  his  command^ 
at  the  said  several  times  when,  &c.  with  the  said  pickaxes  \ 
hatchets,  saws,  and  mattocks,  and  other  instruments  in 
the  said  [first]  count  mentioned,  filled  up  and  levelled  the 
si^d  ditches,  and  dug  up,  threw  down,  and  prostrated  the 
said  fences  and  gates  in  the  said  [first]  count  mentioned^ 
and  took  and  carried  the  said  gates  to  a  small  and  conve- 
nient distance,  where  they  left  the  same  for  the  use  of  the 
said  plaintiff,  doing  no  unnecessary  damage  to  the  said  plain- 
tiff on  the  occasions  aforesaid,  and  as  they  lawfully  might, 
for  the  cause  aforesaid,  which  are  the  said  several  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned, 
whereof  the  said  plaintiff  hath  above  complained  against 
the  said  C.  D.  and  £.  F.  And  this,  &c. — [Conclude  with 
a  Derifieationj  as  ante^  907,  sixth  form^ 


*  Lei  this  agree  with  the 
statements  in  the  declaration 
iu  this  respect 

^  A  commoner  may  justify 
abating    a    fence    wroagfuUy 


erected  upon  a  common,  but 
not  trees  planted  thereon,  6  T. 
R.  487.-2  Mod.  65.— Com. 
Dig.  Common,  H. — 7  B.  &  C. 
346. 
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'  *  See  the  notes  to  the  last 
forniy  and  as  to  the  pleading 
right  of  common  by  a  copy- 
holder, 1  Sannd.  348'  to  353, 
in  notes.  See  the  mode  of  set- 
ting out  title  to  copyhold,  ante> 
1100,  565,  569,  586,  8.  See 
also  a  copyholder's  title,  set 
out  under,  post,  1120.  If  the 
jnstification  be  by  the  tenant 
of  a  copyholder,  the  plea  will 
be  as  in  the  above  form,  and 
after  the  statement  of  the  grant 
to  the  copyholder,  and  his 
entry,  setting  forth. the  demise 
to  the  defendant,  and  his  entry, 
as  ante,  549  or  1058. 

The  following  is  the  sub- 
stance of  the  case  and  decision 
in  9  B.  <Sr  C.  671 : — Trespass 
for  breaking  and  entering  the 
plaintifi'^s  close,  and  treading 
down  the  grass,  &c.  and  break- 
ing and  destroying  the  hedges 
and  fences  of  the  plaintiflT,  ^c. 
The  defendant,  as  to  all  the 
trespasses,  pleaded  that  the 
plaihtiflT's  close  was  parcel  of 
the  manor  of  C.  and  that  a  cer- 
tain messuage  and  four  acres 
of  land,  with  the  appurtenances, 
at  the  said  several  times  when, 
Ac,  were,  and  from  time  im- 
memorial had  been  within  and 
parcel  of  the  said  manor,  and 
a  customary  tenement  of  that 
mano^,  and  that  within  thesarid 
manor 'there  was,  and  from 
time  whereof,  &c.  there  had 
been,  an  ancient  custom  thai 
every  cmtomary  tenant '  of  the 
said  customary  tenement,  with 
the  appurtenances,  should  have 
common  of  pasture  upon  the 
plaintiff's  close.  That  J.  S.  be- 
ing seised  of  the  said  custom- 
ary tenement,  having  occasioii 
to  us^  his  common  of  pasture, 
entered  the  close  in  which,  &c. 
and  put  his  cattle  in,  and  be- 
cause the  hedges  and  fences 
had  been  improperly  erected, 


threw  them  down.  'lUipliea^ 
tion  denying  the  custom  of  the 
customary  tenant  of  the  said 
customary  tenement  to  have 
common  of  pa8ture,upon  which 
issue  WM  joined.  Plea  «e* 
cond,  a  prescriptive  right  of 
common  of  turbary  in  respect 
of  said  customary  tenement, 
consisting  of  a  messuage  and 
land.  Keplication  denying  the 
custom  in  respect  of  such  said 
castomary  tenement,  upon 
which  issue  was  joined,  and 
new  assignment,  that  the  d«^ 
fendant  entered  for  other  pur- 
poses than  those  mentioned  in 
the  plea.  To  which  defendant 
pleaded  the  general  issue.  It 
appeared  in  evidence,  that  at  the 
time  of  the  plea  pleaded  there 
was  an  ancient  customary  tene- 
ment, consisting  of  a  dwelling- 
house  and  out-buildings ,garden, 
and  a  smallquantity  of  land,the 
customary  tenant  whereof  had 
immemorially  enjoyed  saoh 
common  of  pasture  in  the  plea 
mentioned;  that  for  many  years 
the  defendant  had  been  snch 
customary  tenant,  and  in  1812 
had  built  a  new  dwelltng-lionse 
on  a  part  of  the  garden ;  that 
both  the  old  and  new  dwelling- 
house  continued  to  be  occupied 
till  1823,  when  the  former  fell 
into  decay,  and  was  abandoned 
by  the  tenant,  and  then  re- 
mained unoccupied  until  it  was 
finally  pulled  down  in  1825, 
from  which  time  there  had  been 
no  dwelling-house  on  the  tene- 
ment, except  the  one  built  bj 
the  defendant  in  1821.  During 
the  years  in  which  both  the 
old  and  new  dwelling-houses 
were  occupied,  the  tenant'  of 
the  former  continued  to  exer- 
cise such  customary  rights  on 
the  wastes  of  the  manor  in  re- 
spect thereof  as  he  had  before^ 
and  during  that  period  it  did 
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an  the  pfmwdilkg  farm,  and  then  say,  bg  leaee,  ^c.  actio 
non,  as  a^e,  1 107.]— ^-Beofluse  he  says,  thst  the  said  close 
in  whicbi  &«*  before  and  at  the  said  several  times  when,  &Cw 
was  and  is  within  and  parcel  of*  the  manor  of  — r-y  in  the 
said  county ;  and  that  a  certain  tnessuagCy  and  divers,  to 

wit;  ^  acres  of  land,  with  the  appurtenances,  situate 

and  being  in  the  parish  of  — —  aforesaid,  now  are,  and  at 
the  said  several  times  when,  &c.  were,  and  from  time  imme* 
morial  have  been,  within  and  parcel  of  the  said  manor,  and 
a  customary  tenement  thereof,  demised  and  demisable  by 
copy  of  the  court  rolls  of  the  said  manor,  by  the  lord  of 
the  said  manor,  or  his  steward  of  the  court  of  the  same 
manor,  or  the  deputy  steward  of  the  said  court  for  the  time 
being,  to  any  person  or  persons  willing  to  take  the  same  in 
fee-simple,  at  the  will  of  the  lord,  according  to  the  custom 
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not  appear  that  the  occapier  of 
the  latter  bad  exercised  any 
customary  rights  on  the  wastes 
of  the  manor  Id  respect  there- 
of; bat  since  the  new  dwelliag- 
boQsehad  been  alone  occupied, 
the  customary  tenant  of  the 
tenement  had  claimed  and  en- 
joyed all  the  same  rights  in 
respect  thereof,  as  had  been 
claimed  and  enjoyed  at  any  for-^ 
roer  period,  and  among  others 
the  customary  right  stated  in 
ihe  second  plea.  It  was  held, 
that  Qpon  this  evidence  the  de- 
fendant was  entitled  to  have 
the  issue  joined  upon  the  right 
of  common  of  pasture  found 
for  him  in  respect  of  an  ancient 
castomary  tenement. 

In  the  same  case  it  appeared 
that  the  defendants  committed 
one  trespass  by  breaking  down 
a  large  portion  of  the  fence 
which  was  standing  upon  the 
plaintiflT's  close,  which  the 
plaintiff  had  then  newly  erected 
t'pon  the  common,  and  that 
the  defendants  did  so  really  in- 
tending to  assert  and  preserve 
their  rights  of  common  of  pas- 
ture and  of  turbary ;  but  that 
ihey  broke  down  much  more 
of  tlie  fence  than  was  necessary 
for  the  convenient  ingress  and 
egress  of  men   and   common- 


able cattle  into  and  upon  that 
part  of  the  close  which  was 
inclosed  by  the  fence,  and  that 
they  did  not  intend,  at  the  time 
of  committing  of  the  trespass, 
to  exercise  any  of  the  said 
rights  of  common,  nor  had  they 
with  them  anv  commonable 
cattle.  It  was  held,  that  upon 
this  evidence  the  defendants 
were  entitled  to  have  the  issue 
found  for  them  upon  the  plea 
of  •'  not  guilty "  to  the  new 
assignment. 

In  the  same  case  it  was  made 
a  question,  but  not  decided, 
whether  the  defendants  were 
entitled  to  have  issue  on  the 
right  of  common  of  turbary 
found  for  them. 

*  This  allegation  seems  ma- 
terial, for  if  the  locus  in  qno 
be  not  parcel  of  the  manor, 
the  defendant  must  prescribe  2» 
the  name  of  the  lord,  and  not 
as  in  the  above  form,  1  Saund. 
349,n.11. — ^Com.  Dig.Pleader, 
9  K.  24. — See  forms,  where  a 
right  of  way  is  pleaded  by  a 
copyholder  in  another  manor, 
2  Lutw.  1327.— Winch,  Ent. 
971,2.— Lib.  Plac.  378,  374; 
and  see  post,  as  to  pleas  of 
way  by  copyholders. 

**The  precise  number  of 
acres  is  not  material. 


1112  PLEAS   IN    BAR- 

TO  RKAT.        of  the  said  manor;  and  the  said  defendant  further  says, 
FROPBiiTY.       jIjjj  within  the  said  manor  there  is,  and  from  time  whereof 
iirriins  or      the  memory  of  man  is  not  to  the  contrary,  hath  been,  a 
COMMON.        certain  ancient  and  laadahle  custom  there  used  and  ap- 
proved of  (that  b  to  8ay)i  that  every  customary  tenant  of 
the  said  last-mentioned    customary  tenement  %   with    the 
appurtenances  for  the  time  being,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hath  had,  and  hath 
used  and  been  accustomed  to  have,  and  of  right  ought  to 
have  had|  and  still  of  right  ought  to  have,  for  himselfi  her- 
self, his  or  Iier  farmers,  occupiers  of  such  customary  tene- 
ment, with  the  appurtenances,  common  of  pasture,  in,  upon, 
and  throughout  the  said  close,  in  which,  &c.  for  all  his,  her, 
and  their  commonable  cattle  levani  and  couchantf  in  and 
upon  the  same  customary  tenement,  with  the  appurtenances, 
every  year,  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure,  as  belonging  and  appertaining  to  such 
Grmt  of  tiir  ro.  customary  tenement ;  and  he  further  says,  that  long  before 

fiMiclLia!  * '  *^*  ^  *"  any  of  the  said  times  when,  &c.  to  wit,  on,  &c.  A,  D. 

one  £.  F.  then  being  lord  of  the  said  manor,  at  bis  court, 

held  in  and  for  the  said  manor,  before  gent*  then 

deputy-steward  of  the  said  court,  by  copy  of  the  court 
rolls  of  the  said  manor,  granted  to  the  said  defendant, 
(amongst  other  things)  the  said  last-mentioned  customary 
tenement,  with  the  appurtenances,  to  hold  the  same  to  the 
said  defendant  his  heirs  and  assigns  for  ever,  by  copy  of  the 
court  roll  of  the  said  manor,  at  the  will  of  the  lord  of  the 
said  manor,  according  to  the  custom  of  the  said  manor ;  by 
virtue  of  which  said  grant,  the  said  def^mdant  afterwards, 
and  before  any  of  the  said  times  when,  &c.  to  wit,  on  the 
day  and  year  last  aforesaid,  entered  into  the  said  customary 
tenement,  with  the  appurtenances,  and  became  and  was,  and 
still  is  thereof  seised  in  his  demesne  as  of  fee,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor,  and  at 
the  several  times  when,  &c.  was  in  the  actual  occupation 
thereof,  and  entitled  to  such  common  of  pasture  as  afore- 
said. Wherefore,  the  said  defendant,  at  the  said  several 
times  when,  &c.  having  occasion  to  use  his  said  common  of 
pasture,  entered  the  said  close,  in  which,  &c.  in  order  to 
put,  and  did  then  and  there  put  into  and  upon  the  same,  the 

*  When  there  is  no  evidence  visable  at  least  in  one  plea  to 

of  exercise  of  a  ri^ht  of  com-  lay  the   custom   for  all   copjr- 

mon   by  the  occupier  of   the  holders,  see  2  Hco.  Bla.  5CG. 
particular  copyhold,   it  is  ad- 
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said  cattle  in  the  said  declaration  mentioned,  being  his  own 
commonable  cattle  levant  and  caucbant^  in  and,  upon  the 
said  last-mentioned  customary  tenement,  to  use,  &c. — \Co9ir       uiohth  of 
ekde^  jtisiifyinff  the  trespasses,  tzs  in  the  last  fornif  page 
UiO^from  the  t,  mutatis  mutandis,  according  to  t/tefact.] 

[In  order  to  frame  the  other  parts  o/theplea,  observe  the  PrencriptlTe 
dkeetion  ante,  1109.]— Because  he  saith,  that  he  the  said  LyrectorTri^It 
defendant,  long  before,  and  at  the  said  time  when,  &c.  and  of  rectory  k 
continually  from  thenceforth  hitherto  hath  been,  and  still  is,     L     1113  ] 
rector  of  the  rectory  of  the  parish  church  of  U.  aforesaid, 
in  the  said  county  of  D.  and  as  such  rector  seised  of  a  cer- 
tain messuage  and  land,  to  wit,  one  acre  of  land,  with  the 
appurtenances,  in  his  demesne  as  of  fee,  in  right  of  his  said 
church,  and  that  he  the  said  defendant,  and  all  and  every 
his  predecessors,  rectors  of  the  said  rectory  for  the  time 
being,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had  and  used,  and  have  been  used  and  accus- 
tomed to  have  and  use,  and  during  all  the  time  aforesaid  of 
right  ought  to  have  had  and  used,  and  the  said  defendant, 
as  rector  of  the  said  rectory,  still  of  right  ought  to  have  and 
use  common  of  pasture  in,  upon,  and  throughout  the  said 
close,  in  which,  &c.  for  all  his  and  their  commonable  cattle 
kvant  and  couchant^  in  and  upon  the  said  messuage  and 
land,  with  the  appurtenances,  at  all  times  of  the  year,  as  to 
the  said  messuage  and   land,  with  the  appurtenances  be- 
longing and  appertaining;  and  the  said  defendant  being 
such  rector,  and  so  seised  and  entitled  as  aforesaid,  he  the 
said  defendant  afterwards,  and  before  the  said  time  when, 
&c«  to  wit,  on,  &c.  in  the  said  declaration  mentioned,  en- 
tered into  the  said  first-mentioned  close,  in  which,  &c.  in 
order  to  turn  and  put,  and  did  then  and  there  turn  and  put, 
the  horses,  mares,  geldings,  cows,  oxen,  and  sheep,  in  the 
said  declaration  mentioned,  being  his  own  commonable  cat- 
tie,  levant  and  couchant,  in  and  upon,  &c. — [Conclude  as 
directed  in  the  above  form,'] 

[First  plea,  general  issue,  as  ante,  1061 ;  second  plea.  Common  fmr  cmm 
enumerate  the  trespasses  intended  to  be  justified,  as  directed  ^^  ^^^^S*  • 

*  See   aUo    a   form,  Willes,  cause  de  vicinage  being  merely 

28*2.  an  excose  for  a  trespass  with 

^  See  the  ootes  to  the  pre-  cattle,    the    dei'cn<lant  cannot 

cedent,  ante,  1109,  and  Com.  juAtily  pulling  down  fences,  t&c. 

Dig.  Common,  £.  Common  pur  Com.  Dig.  Common,  £. 
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im  ihefcirm^  amte^  1 109,  amd  them  bjf  leave^  ^.  adio  fHW,  ^e. 
as  ante,  906.] — Because  he  says,  that  the  said  dose  called 

in  which^  &c.  at  the  said  times  when,  &c«  lay,  and 

from  time  immemorial  hath  lain,  and  stiD  doth  fie,  contigaous 
and  next  adjoining  to  a  certain  other  close,  or  piece  or  par- 
cel of  land  called containing  diners,  to  wit, 


of  land,  situate  and  being  in  a  certain  part  of  the  said  parish 

of which  lies  in  the  county  of and  hath  neTcr 

been  separated  or  divided  from  the  said  last-mentioned  dose 

called  in  the   said  county  of by  any  indosure, 

hedge,  or  fence  whatsoever,  sufficient  to  prevent  catde  from 
time  to  time  feeding  and  depasturing  in  the  said  close  called 

in  the  said  comity  of from  erring  or  escaping 

therefrom  into  the  said  close  called  in  which,  &€• 

And  that  the  said  cattle,  from  time  to  time,  during  all  that 

time,  duly  put  in  the  said  dose  called to  feed  on  the 

grass  there  then  growing,  {or^  **  to  use  the  said  common  of 
pasture  in  and  upon,  and  throughout,  frc.**)  from  time  im- 
memorial have  gone,  escaped,  and  rambled,  and  have  been 
used  and  accustomed  to  go,  escape,  and  ramble  therefrom 
into  the  said  dose  called  ■  ■  in  which,  &c.  and  to  inter- 
mix there,  and  feed  with  cattle  from  time  to  time,  feeding  on 
the  grass  growing  in  the  said  last-mentioned  close ;  and  in 
like  manner  the  cattle  from  time  to  time,  during  all  that 

time,  duly  put  into  the  said  dose  called in  which,  &c. 

to  feed  on  the  grass  there  then  growing,  {or,  ^^  to  use  the 
said  common  of  pasture  in  and  upon,  and  throughout,  SlcT) 
from  time  immemorial  have  gone,  escaped  and  rambled,  and 
have  been  used  and  accustomed  to  go,  escape,  and  ramble 

therefrom  into  the  said  dose  called in  the  said  county 

of  — : —  and  to  intermix  there,  and  feed  with  cattle  fit>m 
time  to  time  feeding  on  the  grass  growing  in  the  said  last- 
mentioned  close.   And  the  said  defendant  further  saith,  that 

the  said  dose  called in  the  said  county  of before 

and  at  the  said  time  when,  &c.  was  the  close,  soil,  and  free- 
hold of  one  E.  F.  and  that  the  said  cattle  of  the  said  de^ 
fendant,  in  the  said  declaration  mentioned,  just  before  the  said 
time  when,  &c.  to  wit,  on  the  same  day  and  year  aforesaid, 
were  in  and  had  been  put  into  the  said  dose  called  ■  in 
the  said  county  of to  feed  on  the  grass  there  then  grow- 
ing, by  the  leave  and  licence  of  the  said  E.  F.  to  the  said 
defendant,  in  that  behalf  first  given  and  granted,  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid ;  and  the  said 
defendant  further  says,  that  the  sf^d  cattle,  so  being  put  and 
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being  in  the  said  close  called in  the  said  county  of        to  rral 

as  aforesaid,  for  the  purpose  afore&ud,  and  the  said       prop^kt y. 

close  called.—  in  which,  &c.  so   being  and  lying  con-       rights  op 

tiguoitt  thereto,  and  not  separated  or  divided  therefromby        common. 

any  inclosnrei  hedge,  or  fence  whatsoever,  the  said  Cattle  'of 

liim  the  said  defendant  afterwards,-  and  just  before  ^e  said 

time  when,  &c.  to  wit,  on  the  same  day  and  year  aforesaid^ 

of  their  own  accord, .and  without  the  knowledge  or  conser^ 

of  the  said  defendant,  went,  escaped,  and  rambled  «franl 

and  out  of  the  said  close  called  ^  in  the  said  coUnty  of 

into  the  said  close  called in  which,  &c.  andin^ 

termixed  and  fed  with  the  cattle  there-  then  feeding  on  the 
grass  there  then  growing,  and  remained-  and  continued  in 

the  said  close  called  in  which,  &c.  on  the  occasion 

aforesaid,  without  the  knowledge  of  the  said  defendant)  and 
there  eat,  &c« — [Here  justify  tlie  tresptUMes  with  the  eatUe^ 
as  in  the  farm  f  anie^  1110,  and  conclude  as  therein  directedJ] 

[First  pleay  general  issue t  as  ante ,  1061;  second  plea,  as  Common  of  es- 
foUaws:]— And  for  a  further  plea  in  this  behalf,  as  to,  &a  *«^«"'*«-* 
[state  the  eiUry  on  foot  and  with  carnages,  throwing  dawn 
rf  posts  and  fences,  ^e.  and  other  trespasses  which  may  be 
justified,  and  then  say,  by  leave,  Sfc.  actio  non,  ^c.  as  ante, 
907,  and  then  as  foUows  ;]•— Because  be  says,  that  the  said 
close,  in  which,  &c.  before  and  at  the  said  several  times 
when,  &c.  had  divers  large  quantities  of  bushes  and  under- 
wood growing  thereon;  and  the  said  defendant  further 
saith,  that  he  the  said  defendant  before  and  at.  the  said 
several  times  when,  &c.  was  seised  m  his  demesne  as  of  fee^ 
of  and  in  a  certain  messuage,  with  the  appurtenances,  situate 
and  being  in  the  parish  aforesaid,  and  diat  he  the  said  de- 
fendant and  all  those  whose  estate  he  now  hath,  and  at  the 
said  several  times  when,  &c.  had,  of  and  in  the  said  last- 
mentioned  messuage,  with  the  appurtenances,  for  the  time 
being,  finom  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had  and  taken,  and  been  used  and  accus- 
tomed to  have  and  take,  and  of  right  ou^ht  to  have  had 
taken,  and  the  said  defendant  still  of  right  ought  to  have 
aad  take,  reasonable  estovers  of  the  bushes   and  unden- 


*  See  the  notes  to  the  form,  1  Taunt.  435.— 0  B.  &  C.  671, 

ante.HO?,  aDdThotnp.Ent.377.  and  ante,  807,  and  of  a  right  to 

iSee  the  forms  of  pleas  of  com-  dig  stones,  or  sand,  6T.  R.  748. 

non  of  Tkrbary,  7  Kast,  121.—  Plead.  A.  490. 
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TP  SEAL        wood  ttanding  and  growing  in  and  npon  tbe  aid  dose,  in 
which,  &c*  and  to  carry  tbe  same  from  tbence  to  tbe  said 

atcHTi  OF       messuage,  with  tbe  appurtenances,  to  be  burnt,  spent,  and 

consumed  for  fuel  therein  erery  year,  and  at  all  aeasonabk 
times  of  tbe  year,  at  bis  and  their  free  will  and  pleasure, 
as  belonging  and  appertaining  to  such  last-mentioned  mes- 
suAgCf  ^th  the  appurtenances,  \llierefore  he  tbe  siud 
defendant  at  the  said  several  times  when,  &C  having  occa- 
sion for  such  reasonabk  estovers  as  aforesaid,  to  be  burnt 
and  consumed  for  fuel  in  the  said  last-mentioned  messuage, 
at  the  said  several  times  when,  ftc  being  seasonable  times 
of  the  year  in  that  behalf,  entered  the  said  dose,  in  which, 
&c.  with  the  said  cattle  and  carriages  in  the  said  declaration 
mentioned,  in  order  to  take  and  carry  such  reasonable 
estovers  as  aforesaid,  from  thence  to  the  said  last-mentioned 
messuage  to  be  burnt,  used,  and  consumed  for  fuel  therein ; 
and  the  said  defendant  on  those  occasions  with  his  feet  in 
walking,  and  by  and  with  the  said  catde  and  carriages,  a 
little  trod  down,  trampled  upon,  consumed,  and  spoiled  the 
grass  and  herbage  then  growing  and  being  in  the  said  close» 
and  subverted,  damaged,  and  spoiled  the  soil  of  the  said 
close,  and  because  the  said  stakes,  banks,  mounds,  gate- 
posts, and  other  posts  in  the  said  declaration  mentioned, 
before  the  said  several  times  when,  &c.  had  been  wrongfully 
erected,  and  were  then  standing  and  being  in  and  upon  the 
said  close,  in  which,  &c.  and  partly  inclosing  the  same,  so 
that  without  some  digging  up,  pulling  up,  tearing  up,  break- 
ing down,  throwing  down,  prostrating,  and  destroying  the 
said  banks,  mounds,  and  fences,  gate-posts,  and  other  posts 
respectively,  the  said  defendant  could  not  then  have,  take, 
and  carry  from  the  said  dose  such  reasonable  estovers  as 
aforesaid,  to  be  burnt,  used,  and  consumed  for  fuel  in  the 
said  last-mentioned  messuage,  as  he  otherwise  might  and 
ought  to  have  done;  he  the  said  defendant  at  the  said 
several  times  when,  &c.  in  order  to  remove  such  obstructions 
as  last  aforesaid,  dug  up,  tore  up,  broke  down,  threw 
down,  prostrated,  and  destroyed,  the  said  stakes,  banks, 
mounds,  fences,  gate-posts,  and  other  posts  in  the  said  d€^- 
daration  mentioned,  and  took  and  carried  the  said  gate- 
posts, and  other  posts  to  a  small  and  convienicnt  distance, 
where  he  left  the  same  for  the  use  of  the  said  plaintiflT; 
doing  no  unnecessary  damage  to  the  said  plaintiff  on  those 
occasions,  which  are  the  same  supposed  trespasses  in  the 
introductory  part  of  this  pica  mentioned,  and  whereof  the 
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said  plaintiff  hath  above  complained  against  the  said  de- 
fendant. And  this,  &c. — [Conclude  with  a  verification,  as 
ante,  907,  sixth  formJ] 


TO^  REAL 
PROPERTY. 


BIGHTS   OF 
COMMON. 


{First  plea,  general  issue,  as  ante,  1061;  second  plea,    public  ways. 
as  follows  .•] — And  for  a  further  plea  in  this  behalf,  [as  to  PnM>c  way  for 
the  entering  the  said  close  of  the  said  plaintiff,  in  the  said       f  ni7  1 
first  count  of  the  said  declaration  mentioned,  and  in  which,  E„„meration  of 
&c.  and  with  feet  in  walking,  and  with  the  said  cattle  and  the  trespass  in- 
carriages  in  the  said  declaration  mentioned,  treading  down,  ^^^    ^     ^^* 
trampling  upon,   crushing,   consuming,   and    spoiling    the 
grass  and  herbage   then  growing  and   being  in  the  said 
close,   and  subverting,  damaging,  and   spoiling  the  soil  of 
the  said  close,  and  digging  up,  pulling  up,  tearing  up,  pros- 
trating, and  destroying  the  said  stakes  and  posts  in  the  said 
first  count  mentioned,  and  with  the  said  cattle  in  the  said 
declaration  mentioned,  eating  up  and  depasturing  the  said 
other  grass  of  the  said  plaintiff,  there  also  growing  and 
being,  and  also  as  to  the  breaking  down,  throwing  down, 
prostrating,  and  destroying  the  said  banks,  mounds,  and 
fences,  in  that  count  mentioned,  and  also  as  to  digging  up, 
pulling  up,  prostrating,  damaging,  and  destroying  the  said 
gate-posts  and  other  posts  in  the  said  last  count  in  the  siud 
declaration  mentioned,  and  taking  and  carrying  away  the 
same,  above  supposed  to  have  been  done  by  the  said  de- 
fendant ^]  he  the  said  defendant,  by  leave  of  the  court  here, 
for  this  purpose  first  had  and  obtained,  according  to  the 
form  of  the  Statute  in  that  case  made  and  provided,  saith, 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says,  that  *  before 
and  at  the  said  several  times  when,  &c.  there  was,  and  of  The  public  way  •• 


•  See  forms,  9 Went w.  Index, 
Ivi.— I  Hen.  Bla.  351.— Lil. 
Ent.  426.  In  pleading  a  public 
way,  it  18  not  necessary  to  state 
the  termini^  or  to  shew  that  it 
was  immemorially  a  way,  the 
term,  **  pablic  highway  "  being 
sofficient,  I  Hen.  Bla.  351,355. 
2  Saund.  158  d.— Ante,  B08, 
note.— 8  East,  6. — 3  T.R.  265. 
8  Id.  608.-3  Burn,  J.  26lh 
ed.  68.  See  a  form  of  right  of 
way  by  inhabitants  of  a  town, 
Lotw.  1507. 

^  The  enumeration    of   the 

VOL.  III.  T 


trespasses  intended  to  be  jasti- 
fied,  mast  depend  on  the  state- 
ments in  the  declaration,  and  in 
most  cases  may  be  wholly  an* 
necessary. 

^  If  the  right  of  way  be  qua- 
lified, it  must  be  described  ac<> 
cordingly,  4  Campb.  190;  as  if 
the  way  be  merely  a  foot- way , 
or  only  a  horse-way  ;  or  if  it 
be  to  be  ased  only  at  particular 
times,  see  3  Burn,  Just.  26th 
ed.  67,  68,  and  cases  there 
collected. 
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PUBLIC    WAYS. 

[  1118] 

Wherefore  de- 
fendant entered, 
and  the  cattle  by 
■tealth  and  mor- 
•eb  eat  the  grau 
in  the  way. 


Because  the 
fences,  Ste,  ob- 
structed the  way, 
defendant  pros- 
trated same  and 
carried  materials 
to  a  convenient 
distance. 


right  ought  to  ha^e  been,  a  certain  common  and  public  high- 
way, into,  through,  over,  and  along  the  said  close,  in  which, 
&c.  for  all  the  liege  subjects  of  our  lord  the  king,  to  go,  re- 
turn, pass,  and  repass  on  foot,  and  with  cattle  and  carriages, 
at  all  times  of  the  year  *,  at  their  free  will  and  pleasure. 
Wherefore  the  said  defendant  being  a  liege  subject  of  our 
said  lord  the  king,  and  having  occasion  to  use  the  same  way, 
at  the  said  several  times  when,  &c.  went,  passed,  and  re- 
passed on  foot,  and  with  the  said  cattle  and  carriages  '^y  into, 
through,  over,  and  along  the  said  close,  in  which,  &c.  in, 
by,  and  along  the  said  highway  there,  using  the  same  as  he 
lawfully  might  for  the  cause  aforesaid  t*  And  in  so  doing 
the  said  defendant  with  his  feet  in  walking,  and  with  the 
said  cattle  and  carriages  unavoidably  a  little  trod  down  ^ 
trampled  upon,  consumed,  and  spoiled  the  grass  and  her- 
bage then  growing  and  being  in  the  said  close,  in  whichi  &c. 
and  subverted,  damaged,  and  spoiled  the  soil  of  the  same 
close,  and  the  said  cattle,  at  the  said  several  times  when, 
&c.  in  passing  and  repassing  along  the  said  way,  by  stealth 
and  morsels,  and  against  the  will  of  the  said  defendant,  eat 
up  and  depastured  a  little  other  of  the  grass  there  then 
growing  in  the  said  way.  And  because  the  said  stakes  *", 
banks,  mounds,  fences,  gate-posts,  and  other  posts  in  the 
said  declaration  mentioned,  before  the  said  several  times 
when,  &c.  had  been  wrongfully  erected,  and  were  then  stand- 
ing in  and  across  the  said  highway,  and  obstructing  the 
same,  so  that  without  digging  up,  pulling  up,  tearing  up, 
breaking  down,  throwing  down,  prostrating  and  destroy- 
ing the  said  stakes,  banks,  mounds,  fences,  gate-posts,  and 
other  posts  respectively,  the  said  defendant  could  not  then 
pass  and  repass  with  the  said  cattle  and  carriages,  into, 
through,  over,  and  along  the  said  close,  in  which,  &c.  in 
the  said  highway  there,  as  he  ought  to  have  done,  the  said 
defendant  at  the  said  several  times  when,  &c.  in  order  to 
remove  the  said  obstructions,  dug  up  ^,  pulled  up,  tore  up, 
broke  down,  prostrated  and  destroyed,  the  said  stakes, 
mounds,  fences,  gate-posts,  and  other  posts  in  the  said  de-* 
claration  mentioned,  and  took  and  carried  the  said  gate- 
posts and  other  posts  to  a  small  and  convenient  distance, 
and  there  left  the  same  for  the  use  ^  of  the  said  plaiotiflf^ 


*  See  note  ^,  in  the  precedipg 
page. 

^  This  must  depend  on  the 
statements  in  the  declaratioQ. 


^  Tbis  is  traversable,  see 
4  T.  R.  364.— 1  Stark.  C.  N.  P. 
173.— Ante,  1094,  and  see  the 
form  of  replication,  post,  1207. 
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doing  no  unnecessary  damage  to  the  said  plaintiff  on  those       to  real 
occasions,  which  are  the  same  supposed  trespasses  in  the       P«opgaTT« 
introductory  part  of  this  plea  mentioned,   and  whereof  the    public  wayi. 
said  plaintiff  hath  above  complained  against  him  the  said 
defisndant     And  this,  Ac^-^lConclude  with  a  verifieatiim^ 
as  aaUe,  907,  sixth  form.] 

And  fi>r  a  fiirdier  plea  in  this  behalf,  as  to  the  breaking  and  piea,  jostifying 
entering  the  said  close,  &c-  [tf  necessary,  enumerate  the  tres-  \l^^^^^^^^\ 
passes  stated  in  the  declaration  and  intended  to  be  justified]  close,  and  break, 
the  said  defendant  by  leave,  &c.  says,  [actio  nan,  as  ante,  b°  canslTa  bfgh- 
906,]  because  he  says,  that  before  and  at  the  said  time  way  adjoining  the 
when,  &e.  and  on  the  several  other  days  and  times  in  the  rrpair,  and  con- 
said  declaration  mentioned,  there  was,  and  of  right  ought  to  *^°"^^  jmpaM- 
have  been,  a  certain  common  and  public  highway,  running  det'eiidaut, 
by  and  lying  dose  to,  and  adjoining  the  said  dose  of  the  ijiy^CTtered^c* 
said  plaintiff,  in  which,  &c«  in  the  said  first  count  mentioned, 
for  all  the  liege  subjects  of  our  lord  the  king,    to  go, 
return,  pass,  and  repass  on  foot  and  with  horses,  mares, 
and  geldings,  and  other  cattle,   and  with  waggons,  carts, 
and  odier  carriages,  at  all  times  of  the  year,  at  their  free 
will  and  pleasure.     And  the  said  defendant  further  saitfa, 
that  be  the  said  defendant  being  a  liege  subject  of  our  said 
lord  the  king,  was  desirous  and  had  occasion,  and  was  about 
to  go  and  pass,   and  did  endeavour  to  go  and  pass  in, 
through,   over,    and  along  the  iaid  common    and    public 
highway,  with  the  said  waggons  and  carts  drawn  by  the  said 
horses,  mares,  and  geldings,  in  the  said  first  count  of  the 
said  dedaration  mentioned,  but  a  great  part,  to  wit,  [ten 
yards]  in  length,  and  [ten  yards]  in  breadth,  of  the  said 
common  or  public  highway,  was  then  and  there  so  miry, 
deep,  foundrous,  ruinous,  and  in  such  bad  state  and  con- 
dition as  to  be  wholly  impassable  by  the  said  defendant  with 
his  said  waggons  and  carts,  and  horses,  mares,  and  geldings, 
as  by  other  liege  subjects  of  our  said  lord  the  king ;  and 
because  the  said  close  of  the  said  plaintiff  in  which,  &e. 
in  the  sud  first  count  mentioned,  so  lying  contiguous  and 
next  adjoining  the    said  common  and  public  highway  as 
aforesaid,  was  the  most  commodious  and  necessary  way  for 
Urn  the  said  defendant  to  break  out  of  the  said  highway  so 


*  As  toihis  plea,  see  2  Show.     Rayni.  740.  —  8  Rarn,  J.  26th 
ft.— 2  Lev.  204,  S.  C— 1  Ld.     edit.  7. 
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TO  REAL        miry,  deep,  foundrous,  ruinous,  and  in  such  bad  state  and 

^  *       condition  as  aforesaid,  to  go  and  proceed  towards  B.  in  that 

pufiuc  WAYS,    county  aforesaid,  with  the  said  waggons  and  carts,  and  with 

the  said  horses,  mares,  and  geldings,  he  the  said  defendant, 
at  the  said  time  wlien,  &c.  with  the  said  carts  and  waggons, 
and  the  said  horses,  mares,  and  geldings,  did  necessarily 
and   unavoidably,   and  in   order    to  proceed  forward  and 
towards  B.  aforesaid,  a  little  break  out  of  the   said^  &c. 
part  of  the  said  highway  so  miry,  &c.  as  aforesaid,  and 
enter,  and  go,  and  pass  over  that  part  of  the  said  close  of 
the  said  plaintiff  in  which,  &c.  in  the  said  first  count  men- 
tioned, which  lay  close  to  and  immediately  adjoining  the  sud 
common  or  public  highway,  so  being  in  such  state  and  con- 
dition as  aforesaid,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid,  and  in  so  doing  he  the  said  defendant  with 
feet  in  walking,  did  a  little  break  down,  trample  in,  and 
consume  and  spoil  a  little  of  the  grass  and  corn  then  and 
there  growing  and  being,  and  with  the  feet  of  the   said 
horses,  mares,  and  geldings,  and  also  with  the  wheels  of 
the  said  carts  and  waggons  did  necessarily  and  unavoidably 
a  little  crush,  damage,  and  spoil  a  little  other  the  grass  and 
corn  of  the  said  plaintiff  then  and  there  also  growing  and 
being,   and  with  the  feet  of  the  said  horses,  mares,  and 
geldings,  and  With  the  wheels  of  the  said  carts  and  waggons, 
a  little  trampled,  damaged,  and  spoiled  the  earth  and  soil 
of  the  said  plaintiff  in  the  said  part  of  the  said  dose  so 
lying  close  to  and  immediately  adjoining  the  said  common  or 
public  highway  as  aforesaid,  and  did  then  and  there  neces- 
sarily and  unavoidably  a  little  cut  down  and  destroy,  pros- 
trate and  level,  a  little  of  the  trees  and  underwoods,  hedges, 
gates,  and  fences,  in  the  said  last  part  of  the  said  close 
there  growing,  erected,  and  being,  doing  on  those  occasions 
no  unnecessary  damage  to  the  said  plaintiff,  which  were  the 
same  supposed  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  and  whereof,  &c.  the  said  plaintiff  hath 
above  complained  against  him.     And  this,  &c. — [Conclude 
with  a  verification^  as  antei  907,  sixth  form  ;  add  another 
plea,  as  ante,  1116.] 

PRIVATE   WAYS. 

Private  way  by         [First  plea,  general  issue,   as  ante,   1061 ;  second  plea, 
SeehoWer".  ^  *     *^^^  ^  ^*^  form,  ante,  1117,  to  the  asterisk,  mutatis  mu- 

•  See  forms  and  law,  Lutw.     2  Rich.  C.  P.  49, 52. — LiL  Ent. 
1426,  7,  1627.— 16  East,  343.     72;  and  ante,  807  to  814  ;  aad 
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tandis,  and  then  proceed  tts  follows/] — And  the  said  de- 
fendant further  saith,  that  he  the  said  defendant  long  before, 
and  at  the  said  several  times  when,  &c.  was,  and  still  is,  raivATE  ways. 
seised  in  his  demesne  as  of  fee%  of  and  in  a  certain  close 

called ,  contiguous  and  next  adjoining  to  the  said  close, 

in  which,  &c.  and  that  he  the  said  defendant  and  all  those 
vhose  estate  he  now  hath,  and  at  the  said  several  times 

when,  &c.  had,  of  and  in  the  said  close  called ,  from 

rime  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had  and  used,  and  have  been  accustomed  to  have  and 
use,  and  of  right  ought  to  have  had  and  used,  and  the  said 
defendant  at  the  said  times  when,  &c.  of  right  ought  to 
have  had  and  used,  and  still  of  right  ought  to  have  and  use, 
a  certain  way  ^  for  himself  and  themselves,  and  his  and  their 
servants,  fanners,  and  tenants,  occupiers^  of  the  said  close 

called ,  to  pass  and  repass  on  foot,  and  with  horses, 

mares,  geldings,  and  other  cattle,  from  a  certain  common  king*s 

highway,  in  the  parish  of aforesaid,  unto,  into,  through, 

over,  and  along  the  said  close  of  the  said  plaintiff  called 

,  in  which,  &c.  unto  and  into  the  said  close  now  of  the 

said  defendant,  and  so  from  thence  back  again  unto,  into, 
through,   and  over  and  along  the  said  close  of  the  said 

plaintiff  called ,  in  which,  &c.  unto  and  into  the  said 

common  king's  highway,  at  all  times  of  the  year^,  at  hi^ 
and  their  free  will  and  pleasure,  as  to  the  said  close  of  the 
said  defendant,  with  the  appurtenances,  belonging  and  ap- 
pertaining *.     And  the  said  defendant  being  so  seised  of  his 


by  a  rector,  see  Willes,  283. 
As  to  the  mode  of  pleading  a 
private  right  of  way  in  general, 
seeCom.Dig.Cbimio,  D.2,&c. 
Yin.  Ab.  Cbimin.  Private,  H. 
Bac.  Ab.  Highways,  C.  The 
termini  and  coarse  of  a  private 
way,  must  be  stated  in  plead- 
ing. Id.  ibid. — I  Hen.  HI.  351, 
355.^1  East,  377.  Qwere,  if 
the  way  can  be  described  as 
leading  "  trnvardt,  ^e."  I  East, 
377 ;  bnt  $emhle,  that  where  the 
way  leads  over  other  grounds 
of  the  defendant,  the  facts  must 
be  stated;  ante,  vol.  ii.  p.  008. 
*  As  to  the  necessity  of 
pleading  in  a  que  estate,  and 
shewing  4  seisin  in  fee,  see 


3  You.  &  Jerv.  93,  and  cases 
there  cited ;  and  ante,  1059, 
1060. 

^  Add  another  plea,  varying 
the  statement  of  the  right  of 
way,  if  there  be  any  doabt  as 
to  the  precise  nature  of  it. 

"^  A  landlord  comes  within 
the  meaning  of  this  woni, 
thoDgh  he  only  occupies  by  his 
tenant,  2  D.  &,R.  31.— I  B.  <S: 
C.  8,  S.  C.  and  see  16  East, 
343. 

^  If  the  right  of  way  be  qna- 
lified  as  to  the  time  of  enjoy- 
ment or  otherwise,  it  should 
be  described  accordingly,  see 

4  Campb.  190. 

""  The  several  forms  in  Lutwy 
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said  close,  and  ako  being  in  the  possession  thereof  %  and 
having  occasion  to  use  the  said  way,  did,  with  his  servants 
pRivATB  WAYS,  and  horses,  and  mares  and  geldings,  and  cattle,  at  the  said 

several  times  when,  &c.  pass  and  repass,  in,  by,  through, 
and  along  the  said  way,  from  the  said  common  king's  high- 
way, into,  through,  over,  and  along  the  said  close  of  the  said 

plaintiff  called ,  in  which,  &c.  unto  and  into  the  aidd 

close  now  of  the  said  defendant,  and  so  from  thence  back 
again,  in,  by,  through,  and  along  the  said  way,  unto  and  into 
the  said  common  king*s  highway,  using  the  said  way  there 
for  the  purpose  and  on  the  occasion  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid,  and  in  so  doing,  &c. — \_Same 
as  i/ieform,  ante^  1118,  from  the -Mo  the  end,  justifying 
the  trespasses,  according  to  the  facts,  observing  the  intro* 
duciory  part  of  this  plea.l 

The  like  by  a         [Enumerate  the  trespasses,  if  necessary,  as  in  the  form, 
copyholder,  for     ^nte,  1116,  to  the  asterisk,  mutatis  mutandis,  and  t/ien  say, 

a  private  way  in  .  '  ,         ,     i  .  .     y- 

the  same  manor  ^  actio  non,  ^e.  and  state  that  the  locus  m  quo  was  parcel  of 

the  manor,  and  describe  the  customary  tenement,  as  ante, 
nil,  and  then  state  the  customary  right  of  way,  as  fol- 
lows:]— And  the  said  defendant  further  saith,  that  within 
the  said  manor  there  now  is,  and  at  the  said  times  when,  &c. 
was,  and  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  hath  been,  a  certain  ancient  and  laudable  cus- 
tom  there  used  and  approved  of  (that  is  to  say),  that  every 
customary  tenant  of  the  said  customary  tenement,  with  the 
appurtenances  for  the  time  being,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hath  had,  and  hath 
been  used  and  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  still  of  right  ought  to  have,  for  himself  and 


1426, 1427,  aod  119.— LU.  Eot 
426.— 1  B.  ^  P.  371,  cootaia 
this  allegatioD,  bat  see  Yelv. 
160. — Ante,  809,  n.  —  Latw. 
1527.  —  Rast  £Dt  617  a,  b  ; 
618  a,  b.  — Lil.  Eot  452. — 
1  East,  377.— I  Heo.  Bla.  351 . 
*  This,  though  not  unusual, 
is  said  to  be  improper,  when 
a  seisin  in  fee  is  alleged,  as  in 
this  form»  possession  being  an 
intendment  of  law  wbott  a 
seisin  is  laid,  16  East,  343. — 
4  M.  d;  S.  392. 


^  See  notes  to  the  preeeding 
form,  and  the  form,  9  Weotw. 
255  ;  and  as  to  the  mode  of 
pleading  by  a  copybolder  in 
general,  see  ante,  566,  note; 
586.  A  copyholder  most  pre- 
scribe under  the  lord  of  his 
manor  for  a  way  •  <&c.  omi  of  the 
manor,  ante,  vol.  i.  ImU  "  Wmy/* 
1  Saund.349,  note  11. — Coco. 
Dig.  Pleader,  3  K.  24;  and 
see  the  forms,  2Lotw.  13S7. 
Co.  Ent.  9.— Winch,  EnU  971, 
972.— JUb.  Plac.  878, 874. 
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hifl  servants,  ^  certain  way  to  go,  return,  pass,  and  repass       to  rbai. 
on  foot,  and  with  cattle  and  carriages,  from  and  out  of  the      »*R«^e»tv. 
said  customary  tenement,  into,  through,  and  over  the  said  private  wavi. 
close,  in  which,  &c.  unto  and  into  a  certain  public  road,  and 

king's  common  highway.  At ,  in  the  said  parish  of , 

and  so  from  thence  back  again  into  the  said  customary  tene- 
ment, with  the  appurtenances,  every  year,  at  all  times  of 
the  year,  when  and  as  often  as  occasion  hath  required,  as 
belonging  and  appertaining  to  such  customary  tenement. 
And  he  further  says,  that  long  before  any  of  the  said  times 
when,  &c.  to  wit,  on,  &c.  [state  the  grant  to  tlie  copy- 
holder ^  and  his  entry,  as  ante,  1112,  and  then  proceed  as 
follows/]  wherefore  the  said  defendant,  at  the  said  several 
times  when,  &c.  having  occasion  to  use  the  same  way,  went, 
passed,  and  repassed  on  foot,  and  with  cattle  and  carriages, 
from  and  out  of  the  said  customary  tenement,  into,  through, 
and  over  the  said  close,  in  which,  &c.  by  and  along  the 
said  way  there,  using  the  same  as  he  lawfully  might  for  the 
cause  aforesaid,  and  in  so  doing,  &c. — [Same  as  the  /orm, 
ante,  1 118,  from  the  f  to  the  end,  justifying  the  trespasses, 
according  to  the  fact,  and  observing  the  introductory  part 
of  tlie  plea.] 

[State  a  seisin  in  fee,  as  ant  e^  1119.] — And  that  he  the  Prescriptiveright 
said  C.  D.  and  all  those  whose  estate  he  now  bath,  and  at  fJ„J*n|h*"^'|  ^g 
the  said  several  times  when,  &c.  had,  of  and  in  the  said  mes-  at  both  ends  of 
suage,  farm,  and  lands,  from  time  whereof  the  memory  of  ^*^  * 
man  is  not  to  the  contrary,  have  had  and  used,  and  have 
been  accustomed  to  have  and  use,  and  of  right  ought  to  have 
had  and  used,  and  the  said  C.  D.  at  the  said  several  times 
when,  &c.  of  right  ought  to  have  had  and  used,  and  still  of 
right  ought  to  have  and  use,  a  certain  way  for  himself  and 
themselves,  and  his  and  their  servants,  farmers,  and  tenants, 
occupiers  of  the  said  messuage,  farm,  and  lands,  to  pass  and 
repass  on  foot,  from  a  certain  dose  in  the  parish  aforesaid, 
near  to  a  certain  common  king's  highway,  in  the  same  parish, 
into,  through,  over,  and  along  the  said  closes,  in  which,  &c. 
towardflf  tlie  said  messuage,  £arm,  and  lands,  now  of  the  said 
C.  D.  and  so  back  again  unto,  into,  through,  over,  and  along 

H    ■    I    ■         I  I  .    ■  ..»»    -      ■..■■■  »  I   II  1  I        ■-      ■■  I  I  I 

*  *  See  1  Cast,  377.  iTIiis  form  of  closes  at   each  end  of  the 

19  nieirely  suggested  as  perhaps  way,  and    of    course    cannot 

exp(?(lient    to    be.  resorte<l    lo  prescribe  for  a  way  over   such 

where  the  defendant  was  seised  closes. — Aute,  11 18  a,  note  \ 
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the  said  closes  in  which,  &c.  unto  and  into  the  said  close  {in 
this  plea  first  mentioned],  towards  the  said  common  lung's 
pRiTATB  WAYS.  Ughway,  at  all  times  of  the  year,  at  his  and  their  firee  will 

and  pleasure,  as  to  the  said  messuage,  farm,  and  lands,  of 
the  said  C.  D.  with  the  appurtenances  belonging  and  ap- 
pertaining ;  and  the  said  C.  D.  being  so  seised  of  the  said 
messuage,  farm,  and  lands,  and  also  being  in  the  possession 
thereof,  the  said  C.  D.  in  his  own  right,  and  the  said  E.  F. 
[  1 122  ]       as  his  servant,  and  by  his  command,  at  the  said  several 

times  when,  &c.  did  pass  and  repass  on  foot,  in  and  by  and 
along  the  said  way  from  and  out  of  the  said  close,  [in  this 
plea  first  mentioned],  into,  through,  over,  and  along  the  said 
close  of  tlie  said  plaintiff*,  in  which,  &c.  towards  the  said 
messuage,  farms,  and  lands,  now  of  the  said  C.  D.  and  so 
from  thence  back  again,  in,  by,  through,  and  along  the  said 
footway  towards  the  said  common  king's  highway,  using  the 
said  way  there  for  the  purpose  and  on  the  occasion  afore- 
said, as  they  lawfully  might  for  the  cause  aforesaid,  and 
in  so  doing,  &c. — [Same  as  the  Jorm,  ante,  1118, /rom 
the  t  to  the  end^  j^^tifying  trespasses,  according  to  t/ie 
fact.] 


Right  of  way  by 
non-existing 
graal  \ 


[First  pleOy  general  issue ,  as  ante,  1061;  second  plea, 
prescriptive  right  of  way,  as  ante,  1118;  third  plea,  as 
follows/] — And  for  a  further  plea  in  this  behalf,  [as  to 
the  said  several  supposed  trespasses  in  the  introductory 
part  of  the  said  second  plea  mentioned,  and  therein  justi- 
fied,] the  said  defendant  by  like  leave,  &c.  says,  [aciio  nan. 


*  See  a  form,  8  Bing.  1 1 5. 
Where  there  has  been  an ac/ua/ 
grant  of  a  way,  by  a  will,  lease, 
conveyance,  or  other  deed,  the 
plea  must  be  framed  accord- 
ingly, see  I  B.  &  P.  371 

3  East.  294.— 1  T.  R.  661.— 
See  form  of  plea  of  a  grant  by 
a  will,  1  B.  &  P.  371.  In  the 
case  of  an  express  grant,  insert 
two  pleas  or  more,  one  claim- 
ing the  right  of  way  by  express 
grant,  in  express  terms,  and  an- 
other by  a  grant  "  of  all  ways 
therewith  used,  &c."  averring 
that  a  particular  way  was  used. 
When  there  is  any  reason  to 
apprehend  that  a  prescriptive 


right  of  way  may  have  been 
extinguished  by  anity  of  sei- 
sin, it  mast  then  be  claim* 
ed  as  a  way  by  non-ex isiog 
grant  as  in  the  above  form,  and 
the  uninterrupted  use  of  the 
way  for  a  long  time  is  evidence 
from  which  the  jury  may  pre- 
sume a  grant,  3  T.  R.  167. — 
1  Saand.  323  a. — 3  £ast,  294. 
1  East,  38  L— 1 0  East,  55.  la 
10  East,  55,  it  was  decided  that 
the  names  of  the  parties  to  the 
supposed  grant  tnust  be  stated. 
See,  as  to  the  evidence  in  a 
plea  of  right  of  way  by  non- 
existing  grant,  3  Bing.  115. 
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*  Some  dajr  aboat  the  time 
when  it  can  i>e  proved  the  user 
of  the  way  first  took  place,  and 
whilst  the  estates  were  in  pos^ 
session  of  some  person  seised 
in  fee,  or  bis  tenant. 


^  The  names  of  the  parties 
mast  be  stated,  10  £ast,  65. 

^  See  the  notes,  ante,  1118, 
1119. 

^  Qttcere  if  the  derivative  title 
ought  not  to  be  stated  ? 


[  1123] 


as  ante  J  907,  fourth  form,']  because  he  says,  that  he  the 

said  defendant,  long  before  and  at  the  said  several  times 

when,  &c.  was,  and  from  thence  hitherto  hath  been,  and  still  private  vr ats. 

iBj  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  [close] 

situate  and  being  in  the  parish  of aforesaid ;  and  the 

said  defendant  further  saith,  that  long  before  any  of  the 
said  several  times  when,  &c.  to  wit,  on,,&c.  ^  at,  &c.  (venue) 
aforesidd,  by  a  certain  deed  made  between  I.  K.  ^  the  then 
owner  of  the  said  [close],  in  which,  &c.  and  who  was  then 
seised  thereof  in  his  demesne  as  of  fee,  and  L.  M.  who  was 
then  seised  in  his  demesne  as  of  fee  of  the  said  [close]  now 
of  the  said  defendant,  and  whose  estate  therein  he  the  said 
defendant  now  hath,  but  which  deed  hath  sipce  been  lost  and 
destroyed  by  accident,  and  therefore  cannot  be  brought  into 
the  said  court  here,  and  the  date  whereof  is  for  that  reason 
wholly  unknown  to  the  said  defendant,  the  said  I.  K.  so  then 
being  owner  of  the  said  [close],  in  which,  &c«  did  grant  to  the 
said  L.  M.  so  then  being  the  owner  of  the  said  [close]  now 
of  the  said  defendant,  and  to  the  heirs  and  assigns  of  the 
said  L.  M.  a  certain  way  from  [describe  the  way,  which  may 
be  thus:]    a  certain  public  king's  highway,  in  the  parish 
aforesaid,  into,  through,  over,  and  along  the  said  [close],  in 
which,  &c.  unto  and  into  the  said  [close]  now  of  the  said  de- 
fendant, and  so  back  again  from  the  said  last-mentioned 
[close],  into,  through,  over,  and  along  the  said  [close],  in 
which,  &c.  unto  and  into  the  said  public  king's  highway,  to 
go,  return,  pass  and  repass  on  foot,  by  himself  and  them- 
selves, and  his  and  their  servants,  and  with  horses,  mares, 
and  geldings,  carts  and  carriages,  in  and  along  the  said  last- 
mentioned  way,  every  year,  and  at  all  times  of  the  year,  at 
his  and  their  free  will  and  pleasure  ^«     By  virtue  of  which 
said  grant,  the  said  defendant^  before  and  at  the  said  several 
times  when,  &c.  was  and  still  is  entitled  to  such  way  as  last 
aforesaid ;  and  the  said  defendant  being  so  seised  and  en- 
tided  to  such  way  as  last  aforesaid,  he  the  said  defendant  at 
the  said  several  times  when,  &c.  having  occasion  to  use  the 
said  way,  did,  with  his  servants,  and  with  his  said  horses, 
mares,  and  geldings,  carts  and  carriages,  at  the  said  several 
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TO  RBAL       times  when,  &c.  go,  pass,  and  repass,  in,  by,  through,  and 

'      along  the  said  way  from  the  said  common  king's  highway, 

pRivATs  WAYS*  into,  thfough,  over  and  along  the  said  [close]  of  the  said 

plaintiff  in  which,  &c.  unto  and  into  the  said  [close]  now  of 
the  said  defendant,  and  so  from  thence  back  again,  in,  by, 
through,  and  along  the  said  way,  unto  and  into  the  said 
common  king's  highway,  using  the  said  way  there,  for  the 
purpose  and  on  the  occasion  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid,  and  in  so  doing,  &c. — 
[Same  as  in  the  form,  anie^  1118,  from  the  t  to  the  end, 
justifying  the  trespasses,  according  to  the  facts,  observing 
the  introductory  part  of  the  pleaJ] 

The  like  in  jin-         [Commencement  as  ante,  1122.] — Because  he  says,  that  at 

the  said  several  times  when,  &c.  he  the  said  defendant  was 
and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  cer- 
tain messuage,  and  divers,  to  wit,  70  acres  of  land,  with  the 
appurtenances,  situate  and  being  in  the  parish  of,  &c. 
aforesaid.  And  the  said  defendant  further  saith,  that  long 
before  the  said  times  when,  &c.  and  at  the  time  of  the 
making  the  grant  hereinafter  mentioned,  one  J.  P.  was  seised 
in  his  demesne  as  of  fee,  of  and  in  the  said  closes  in  which, 
&c.  and  one  P.  H.  was  seised  in  his  demesne  as  of  fee,  of 
and  in  the  aaid  messuage  and  land,  with  the  appurtenances ; 
and  the  said  J.  P.  and  P.  H.  being  so  respectively  seised, 
heretofore,  and  long  before  the  said  several  times  when,  &c 
to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  by  a  certain  deed 
then  and  there  made  between  him  the  said  J.  P.  of  the  one 
part,  and  the  said  P.  H.  of  the  other  part,  which  said  deed 
hath  since  been  lost  and  destroyed  by  accident,  and  there- 
fore cannot  be  brought  into  court  here,  and  the  date  whereof 
for  that  reason  is  wholly  unknown  to  the  said  defendant,  the 
said  J.  P.  so  being  the  owner  of  the  said  closes  in  which,  &€• 
did  grant  to  the  said  P.  H.  so  then  being  owner  of  the  aaid 
messuage  and  land,  with  the  appurtenances,  and  to  his 
heirs  and  assigns,  a  certain  way  for  himself  and  themselves, 
and  his  and  their  farmers  and  tenants,  occupiers  of  the  said 
messuage  and  land,  with  the  appurtenances,  for  the  time 
being,  and  for  his  and  their  workmen,  into,  through,  over, 
and  across  the  said  closes  in  which,  &c.  a  certain  way  to- 
wards a  certain  common  and  public  king's  highway  in  the 
parish  aforesaid,  in  the  county  aforesaid^  and  so  foaek  again 
into,  through,  over,  and  across  the  said  closes  in  which,  &c. 

•  Sec  notes  to  the  form,  ante,  1112. 
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in  the  said  way  there,  towards  the  said  messuage  and  lands, 
with  the  appurtenances,  to  go,  return,  pass,  and  repass,  on 
foot  and  on  horseback,  and  with  their  cattle,  carts,  and  other  private  ways. 
carriages,  every  year,  and  at  all  times  of  the  year,  for  the 
convenient  and  necessary  use,  occupation,  and  enjoyment  of 
the  said  messuage  and  lands,  with  the  appurtenances ;  by 
▼irtue  of  which  said  grant,  he  the  said  defendant,  having 
the  estate  of  the  said  P.  H.  of  and  in  the  said  messuage 
and  land,  with  the  appurtenances,  and  being  seised  thereof 
in  his  demesne  as  of  fee,  and  so  being  in  the  occupation 
thereof,  and  having  occasion  to  use  the  said  way  for  the 
convenient  and  necessary  use,  occupation,  and  enjoyment 
thereof,  at  the  said  several  times  when,  &c.  entered  into  the 
said  closes,  in  the  said  declaration  mentioned,  and  with 
horses,  mares,  geldings,  and  other  cattle,  and  with  carts, 
waggons,  and  other  carriages,  passed  and  repassed  from  the 
said  messuage  and  land,  with  the  appurtenances,  into, 
through,  and  across  the  said  closes,  in  which,  &c.  in  the  said 
way  there,  towards  the  said  common  and  public  king's 
highway,  and  back  again  in  the  said  way  into,  through,  and 
across  the  said  closes  in  which,  &c.  towards  the  said  mes- 
suage and  land,  with  the  appurtenances,  as  it  was  lawful 
for  him  to  do,  for  the  causes  aforesaid,  and  in  so  doing,  &c. 
[Same  as  in  tbeform^  ante^  1 1  l%j  from  the  f  to  the  end,  mu- 
tatis mutandis.] 


[  1125  ] 


[First  plea f  general  issue,  as  ante,   1061;  second  plea,  Right  of  way  of 
prescriptive  righi  of  way,  as  ante,  1118;  third  plea,  rigid  "^•"'^•• 
of  way  by  grant,  as  in  the  above  form;  fourth  plea^  as 
follows  :'\ — And  for  a  further  plea  in  this  behalf,  [as  to  the 
said  several  supposed  trespasses  in  the  introductory  part  of 
the  siud  second  plea  mentioned  and  therein  justified,]  the 
said  defendant,  by  like  leave,  &c.  says,  [actio  non,  ^e,  as 
ante,  dffJ,  fourth  form,']  because  he  says,  that  he  the  said   Defendant  leised 
defendant,  before  and  at  the  said  several  times  when,  &c.  ®f  ^^i^"^i 

'  '  close* 


*  See  the  forms,  Lutw.  1487. 
9\yentw.  lai,  2.&C,— 8T.IL 
60. — 5  Tannt.  311 ;  and  as  to 
the  law  aad  use  ^  this  plea, 
6  Taunt  dll;*-4  M.  &  8.  a87. 
3  TaMt.  31.— I  Saaod.  323  a, 
b,  oote  6.-8  T.  R.  50.— Cro. 
Jac.  170.— 1  B.  *  P.  374,  n.  a. 
Willes,  71. — ^As  to  the  jform. 


see  10  East,  67.  A  way  of 
neoessity  b  not  extingaished 
by  unity  of  seisin,  1  Saand. 
323  a;  a  way  of  necessitv  is 
Umited  by  the  neoessity  which 
created  it,  and  ceases  if  there 
be  BCiother  waj«  2  Bing.  76. 
See  form  of  repiicatioD  to  this 
plea.  Id. 
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TO  REAL  was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a 

PROPERTY.  certain  close  called ,  contiguous  and  next  adjoining  to 

pRiTATR  WATS,  the  said  close,  in  which,  &c.  and  that  one  E.F,  whose  estate 

E.  F.  formerly  in  the  said  close  called the  said  defendant  now  hath, 

seised  tliPreofy  ,  «»ii«  •  j 

and  of  hcuM  in      before  and  at  the  tune  of  the  making  of  the  auenation  and 
9"^*  conveyance  hereinafter  mentioned,  was  seised  in  his  demesne 

as  of  fee,  as  well  of  and  in  the  said  close,  in  which,  &c.  as 

of  the  said  other  close,  now  of  the  said  defendant  with  their 

E.  F.  aliens  loeuM   respective  appurtenances ;  and  the  said  E.F,  being  so  seised 

ta  quo  10    .    .      ^j.  ^y^^  g^jj  closes  respectively,  long  before  any  of  the  said 

several  times  when,  &c.  to  wit,  on,  &c.  A,  D. at  the 

parish  aforesaid,  duly  granted,  aliened,  and  conveyed  *  the 
said  close,  in  which,  &c.  to  fi  certain  other  person,  to  wit,  to 
6.  H.  and  to  the  heirs  and  assigns  of  the  said  G.  H. ;  by 
means  whereof  the  said  G.  H.  then  and  there  became  and 
was  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  close, 
[  1  l^G  ]       in  which,  &c.;  and  the  said  defendant  further  saith,  that  at 

the  time  of  the  said  alienation  and  conveyance  of  the  said 
E.  F.  havin?  no  close,  in  which,  &c.  the  said  E.  F.  who  was  so  seised  there- 
othtr  cia«e  than  ^^i  ^"^  ^^  aliened  and  conveyed  the  same  as  aforesaid,  not 
over  locuM  in  7140,  having  any  other  way  to  the  said  close,  now  of  the  said 
way.  defendant,  otherwise  than  from  and  out  of  a  certain  public 

highway  in  the  county  aforesaid,  into,  through,  over,  and 
along  the  said  close,  in  which,  &c.  by  reason  thereof  the 
said  E.  F.  who  so  aliened  and  conveyed  the  said  closer  in 
which,  &c.  as  aforesaid,  after  such  alienation  and  convey- 
ance, necessarily  whilst  he  continued  seised  of  the  said  close 
now  of  the  said  defendant,  ought  to  have  had,  and  of  right 
had,  and  the  said  defendant,  so  having  the  estate  of  the 
said  E.  F.  as  aforesaid,  before  and  at  the  said  several  times 
when,  &c.  necessarily  had,  and  of  right  to  have  had,  and 
still  of  right  ought  to  have,  a  convenient  way  to  the  said 
close  now  of  the  said  defendant,  from  the  said  highway,  into, 
through,  over,  and  along  the  said  close,  in  which,  &c.  and 
And  siiice  fbe      that  the  said  E.  F,  who  so  aliened  and  conveyed  the  said 

lc!'were*entiired  ^^^^f  '^^  whicb,  &c.  and  all  the  occupiers  of  the  said  close, 

to  the  necessary   now  of  the  Said  defendant,  after  the  said  alienation  and  con- 
way. 


*  Qucere  if  the  coDveyance,  origioal    owners    should     be 

deed,  ^c.  as  well  as  the  par-  feigned,  and   a  plea  of   non* 

ties  thereto,  ought  not  to  be  existing  grant  of  a  way  added. 

stated,  and  if  no  such  deed  can  See  10  East,  55. — 4  M.  &  S. 

be  discovered,  then  a  deed  be-  387. — 5  Taunt.  311. 

tuccii    persons  who  were    the  * 
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'  Veyance  of  the  said  close^  in  which,  &c.  had  and  wef  e '  ac-       ^o  ttsAt 
customed  to  have,  and  of  right  ought  to  have  had,  and  the     ^^overt\. 
said  defendant  still  of  right  ought  to  have,  a  certain  neces-  private  wAYSi 
sary  way  for  themselves  and  their  servants  on  foot,  and  with 
horses,  mares,  and  geldings,  carts  and  carriages,  from  the 
said  highway,  into,  through,  over,  and  along  the  said  close, 
in  which,  &c.  unto  and  into  the  said  close,  now  of  the  said 
defendant,  to  go  and  return,  pass  and  repass^  in  every  year, 
at  all  times  of  the  year,  for  the  necessary  use  and  occupa- 
tion of  the  said  close,  now  of  the  said  defendant,  the  same 
way  being  the  nearest  and  most  convenient  way  over  the 
said  dose,  in  which,  &c.  to  the  said  close  now  of  the  said 
defendant.    Wherefore  at  the  said  several  times  when,  &c.  Wherefore  de- 

.1  •'ijj!'j^i_«  -J  !•  -J         ji_-        fendant  entered, 

the  said  defendant  bemg  so  seised  as  aforesaid,  and  having  ^.c. 
occasion  to  use  the  said  way,  did,  with  his  servants,  and  with 
bis  horses,  mares,  and  geldings,  carts,  and  carriages,  at  the 
said  several  times  when,  &c.  pass  and  repass  in,  by,  through, 
and  along  the  said  way,  from  the  said  common  king's  high- 
way, into,  through,  over,  and  along  the  said  clos^  of  the 
said  plaintiff,  in  which,  &c.  unto  and  into  the  said  close 
now  of  the  said  defendant,  and  from  thence  back  again,  in, 
by,  through,  and  along  the  said  way,  unto  and  into  the  said 
common  king's  highway,  using  the  said  way  there,  for  the 
purpose  and  on  the  occasion  aforesaid,  as  he  lawfully  might 
for  the  cause  aforesaid.  And  in  so  doing,  &c. — [Same  as  [  1127  ] 
in  thejorm,  ante,  1 1 18,  from  the  t  to  the  end,  justifying  the 
trespasses  according  to  the/acts,  observing  the  introductory 
part  of  the  plea.] 

[See  the  forms,  Rast.  Ent.  618  a,  b. — Lutw,  1427.     The  Private  way  by  a 
plea  stating  the  possessory  right  will  resemble  that  claiming  \^^  or°  from 
aright  of  common  by  a  tenant,  as  pointed  out,  ante,  1109.  y??''  ^  3!?■^  '" 
I  he  lease  for  years,  or  the  demise  from  year  to  year,  and  above  cases. 
the  entry  of  the  lessee,  are  to  be  stated,  as  ante,  574f,  1 102. 
16  East,  346.—*  M.  %  S.  392.-2  Rich.  C.  P.  424;  and 
where  the  defendant  claims  under  a  freeliolder  by  prescrip- 
tion, are  to  be  inserted  in  the  form,  ante,  1118,  immediately 
after  the  statement  of  the  right  of  common  ;  and  if  under  a 
copyholder,  immediately  after  the  statement  of  the  grant 
of  the  customary  tenement  and  the  copyholders  entry,  ante, 
1120.] 
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TO  BBAL  [Actio  non,  as  anie,  907,  enumerating  the  treepoisee^  i/ 

FROpiKT  .  necessary.] — Because  he  saith,  before  the  said  several  tunes 
PRIVATE  wAYi.  wheiiy  &c.  and  before  and  at  the  time  of  the  making  and 
ApriTaterightof  passing  of  the  act  of  parliament,  and  making  the  award 
Indosure^  Act,  hereinafter  next  mentioned,  there  was  and  of  right  ought 
and  award ».         jq  htLve  been,  a  certain  common  and  public  highway  from 

and  out  of  a  certain  public  highway  called  [P.  H.]  towards 
and  into,  through,  over,  and  along  the  said  closes  in  which, 
&c.  towards  and  into  a  certain  other  highway,  for  all  the 
liege  subjects  of  our  lord  the  king,  to  go,  return,   pais, 
and  repass  on  foot  at  all  times  of  the  year,  at  their  free  will 
and  pleasure;   and  the  said  defendant  further  saith,  that 
heretofore,  to  wit,  on,  &c.  {the  clay  of  passing  the  act^)  at 
the  parish  aforesaid,  in  the  county  aforesaid,  a  certain  act 
of  parliament  was  made  and  passed,  intituled,  ''An  Act,  ftc** 
( state  the  title  of  tfie  act ;)  and  that  afterwards,  and  after 
the  making  and  passing  of  the  said  Act  of  Parliament,  to 
wit,  on,  &c«  {date  of  awards)  at  the  parish  aforesaid,  in  the 
county  aforesaid,  P.  H.  esq.  (names  of  commissioners^)  then 
and  there  being  the  commissioners  for  carrying  the  said  Act 
of  Parliament  into  execution,  and  for  effecting  the  purposes 
of  the  said  Act,  duly  made,  eicecuted,  and  published  their 
award  in  writing,  under  and  in  pursuance  of  the  said  Act  of 
Parliament,  and  thereby  (amongst  other  things)  awarded 
that  ( here  state  the  award  of  the  toay,  which  in  the  case 
under  which  litis  plea  was  f remedy  was  thus:)  a  footway 
beginning  at  the  gate  entering  the  farm-yard  of  M.  B.  and 
extending  eastwardly  over  the  allotments  awarded  to  the 
said  M.  B.  and  R.  C.  and  others  respectively,  into  the  £.  F. 
Road,  should  be  set  out,  and  was  by  the  said  award  set  out, 
for  the  use  only  of  the  proprietor  of  B.  Farm-house,  be- 
longing to  the  said  T.  B.  (meaning  the  now  defendant.)   And 
the  said  defendant  further  saith,  that  the  said  footway  so  set 
out  by  the  said  award  as  aforesaid,  was  and  is  a  footway 
into,  through,  over,  and  along  the  said  closes  in  which,  &c» 
in  the  same  line  and  direction  with  the  public  and  comnoo 
footway  hereinbefore  mentioned.    And  the  said  defendant 
further  saith,  that  he  the  said  defendant,  before  and  at  the 
said  several  times  when,  &c.  was  and  is  lawfully  seised  in 


^  See  the  case  in  5  B.  &  C.     pleas,    amongst   others,    were 
613.-.8  D.  &  R.   299,   S.  C.     adopted, 
wherein  the  above    forms  of 
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his  demesne  ad  of  fee,  of  and  in,  and  was  and  is  the  pro-       to  rbal 

prietor  and  occupier  of  the  said  B.  Farm-house,  wherefore  

the  said  defendant  having  occasion  to  use  the  said  last-men-  pkitatb  wats. 
tioned  footway  so  awarded  as  aforesaid,  did,  at  the  said 
several  times  when,  &c.  pass  and  repass  in,  by,  through, 
and  along  the  said  footway,  into,  through,  over,  and  along 
the  said  closes  in  which,  &c.  using  the  said  way  for  the 
purpose  aforesaid,  and  on  the  occasion  aforesaid,  as  he  law- 
fully might  for  the  cause  aforesaid ;  and  in  so  doing,  he  the 
said  defendant,  with  his  feet,  in  walking,  unavoidably  a  little 
damaged  and  spoiled  the  earth  and  soil  then  being  in  the 
said  closes  in  which,  &c. ;  and  because  the  said  gates,  locks, 
staples,  and  hinges  in  the  said  declaration  mentioned,  before 
the  said  several  times  when,  &c.  had  been  and  were  wrong- 
fully erected,  and  were  then  standing  and  being  across  the 
said  footway,  and  obstructing  the  same,  so  that  without 
forcing,  breaking  open,  breaking  to  pieces,  damaging,  and 
spoiling  the  same,  the  said  defendant  could  not  then  pass 
and  repass,  into,  through,  over,  and  along  the  said  closes 
in  which,  &c.  in  the  said  footpath  there,  as  he  ought  to 
have  done,  the  said  defendant,  at  the  said  several  times 
when,  &c.  in  order  to  remove  the  said  obstruction,  forced, 
broke  open,  broke  to  pieces,  damaged,  and  spoiled  the  said 
gates,  locks,  staples,  and  hinges  in  the  said  declaration 
mentioned,  and  took  and  carried  the  said  gates,  locks, 
staples,  and  hinges,  to  a  small  and  convenient  distance, 
and  there  left  the  same  for  the  use  of  the  said  plaintiff, 
doing  no  unnecessary  damage  to  the  said  plaintiff  on 
those  occasions,  which  are  the  same  supposed  trespasses 
whereof  the  said  plaintiff  hath  above  complained  against 
the  said  defendant.  And  this  the  said  defendant  is  ready 
to  verify,  &c. — [Conclude  with  a  verification^  as  ante,  907.] 
[Actio  non.] — Because  he  saith,  that  before  the  said  se-  second  pica, 
teral  times  when,  &c.  and  before  and  at  the  time  of  the 
making  and  passing  of  the  Act  of  Parliament  hereinafter 
mentioned,  and  at  the  time  of  making  the  award  hereinafter 
mentioned,  the  said  defendant  was  and  from  thence  hitherto 
hath  been,  and  still  is,  seised  in  his  demesne  as  of  fee,  of 
and  in  a  certain  messuage  called  B.  Farm-house,  in  the 
county  aforesaid,  near  to  the  said  closes  in  which,  &c.  and 
that  he  the  said  defendant,  and  all  those  whose  estate  he 
now  hath,  and  at  the  said  time  of  the  making  of  the  said 
Act  of  Parliament  and  award  had,  of  and  in  the  said  mes- 
suage called  B.  Farm-house,  from  time  whereof  the  memory 
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TO  RSAL        of  man  is  not  to  the  contrary,  have  had  and  used,  and 
PROPERTY,      jj^^^  been  accustomed  to  have  and  use,  and  of  right  ought 
PRiTATB  WATS,   to  havc  had  and  used,  a  certain  way  for  himself  and  them- 
selves, and  his  and  their  servants,  farmers,  and  tenants, 
occupiers  of  the  same  messuage,  to  pass  and  repass  on  foot, 
from  a  certain  common  king's  highway  called  P.  H.  Road, 
in  the  parish  of  £.  aforesaid,  unto,  into,  through,  over,  and 
along  the  said  closes  of  the  said  plaintiff,   in  which,  &c. 
towards  a  certain  other  public  highway  at  the  said  parish  of 
£.  and  so  from  thence  back  again,  unto,  into,  through,  over, 
and  along  the  said  closes  in  which,  &C  towards  and  unto 
and  into  the  said  common  king*s  highway  called  P.  H.  Road, 
at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure, 
as  to  the  said  messuage  of  the  said  defendant  belonging  and 
appertaining.     And  the  said  defendant  further  saith,  that 
,  heretofore,  to  wit,  on,  &c.  (day  of  passing  the  act,)  at  the 
parish  aforesaid,  in  the  county  aforesaid,  a  certain  Act  of  Par- 
liament was  made  and  passed,  intituled,  *^  An  Act,  &c.**  (.stale 
the  title f)  and  that  afterwards,  and  after  the  making  and  passing 
of  the  said  Act  of  Parliament,  to  wit,  on,  &c.  {date  of  award) 
at  and  in,  &c.  P.  H.  esq.  {the  commissioners  who  made  the 
awards)  then  and  there  being  commissioners  for  carrying  the 
said  Act  of  Parliament  into  execution,  and  for  effecting  the 
purposes  of  the  said  Act  of  Parliament,  duly  made,  exe- 
cuted, and  published  their  award  in  writing,  under  and   in 
pursuance    of  the  said  Act  of  Parliament,   and  thereby 
(amongst  other  things)  awarded  that  one  other  footway  be- 
ginning at  the  gate  entering  the  farm-yard  of  M.  B.,  and 
extending  eastwardly  over  the  allotments  awarded  to   the 
said  M.  B.  and  R.  C.  and  others  respectively,  into  the  £•  F. 
Road,  should  be  set  out,  and  the  same  was  by  the  said 
award  set  out  for  the  use  only  of  the  proprietor  or  occu- 
pier of  B.  Farm-house,  belonging  to  T.  B.  (meaning  the 
now  defendant.)      And  the  said  defendant  further  saith, 
that  the  said  footway  so  set  out  by  the  said  award  as  afore- 
said, was  and  is  a  footway  into,  through,  over,  and  along 
the  said  closes  in  which,  &c.  in  the  same  line  and  direction 
as  the  said  last-mentioned  footway  to  which  the  said  defend- 
ai^t  was  so  entitled  as  aforesaid,  at  the  time  of  making  the 
said  last-mentioned  award.     And  the  said  defendant  further 
saith,  that  he  the  said  defendant,  before  and  at  the  said  several 
times  when,  &c.  was  and  is  the  proprietor  and  occupier  of 
the  said  messuage  called  B.  Farm-house,  with  the  appurte- 
nances, wherefore  the  said  defendant  having  occasion  to 
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the  said  last-mentioned  footway,  did,  at  the  said  several        to  rial 
times  when,  &c. — [Conclude  as  in  tie  preceding  form.']  propkrtt. 

PRIVATE   WAYS. 

[First  plea,  general  issue ;  second  plea^  as  foUotos:"] —  Plea,  juNtifying 
And  the  defendant,  for  a  further  plea,  &c.  [as  to  the  break-  and^^eii,Vndw  a 
ing  and  entering  the  said  close  in  the  said  first  count  men-  prescripti? e  right 
tioned,  and  with  the  said  iron  instruments  tearing  up,  tvom  tbe^eil  for 
breaking  to  pieces,  damaffinir,  and  spoiling  the  said  boards  ^'*^  ""^  ^^,  ^  ">^ 
and  planks,  and  as  to  casting  and  throwing  a  small  part  of  defendant  waa 
the  said  wood,  bricks,  stones,  and  rubbish  into  the  said  well,  **^>*^* 
in  the  said  last  count  mentioned,]  the  said  defendant  says, 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  the  said  defendant, 
because  he  says,  that  he  the  said  defendant,  long  before,  and 
at  the  said  several  times  when,  &c.  was  and  is  seised  in  his 
demesne  as  of  fee,  of  and  in  a  certain  messuage,  with  the 
appurtenances,  in  the  parish  aforesaid^  near  to  the  said  close 
and  well,  in  which,  &c.  and  that  he  the  said  defendant,  and 
all  those  whose  estate  he  now  hath,  and  at  the  said  several 
times  when,  &e.  had,  of  and  in  the  said  messuage,  with  the 
appurtenances,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  had  and  used,  and  have  been  ac- 
customed to  have  and  take,  and  of  right  ought  to  have  had 
and  taken,  and  the  said  defendant  still  of  right  ought  to 
have  and  take,  water  from  the  said  well  in  the  said  first  and 
last  counts  mentioned,  and  carry  the  same  from  thence  to 
the  said  messuage,  with  the  appurtenances,  to  be  used  and 
consumed  therein,  at  all  times  of  the  year,  at  his  and  their 
free  will  and  pleasure,  as  belonging  and  appertaining  to  the 
said  messuage, with  the  appurtenances;  wherefore  he  the  [  1128  ] 
said  defendant,  at  the  said  several  times  when,  &c.  having 
occasion  for  water  to  be  used  and  consumed  in  the  said  last- 
mentioned  messuage,  at  the  said  several  times  when,  &c 
entered  the  said  close  in  which,  &c.  in  order  to  take  and 
carry  away  such  water,  as  last  aforesaid,  from  the  said  well 
to  the  said  messuage,  to  be  used  and  consumed  therein ;  and 
because  at  the  said  time  when,  &c.  the  said  well  was  covered 
and  wrongfully  closed  and  shut  with  the  said  boards  and 
planks,  so  that  the  defendant  could  not  otherwise  get  water 
from  the  said  well,  he  the  said  defendant,  in  order  to  open 
the  said  well,  and  get  water  therefrom,  at  the  said  time 
when,  &c.  did  necessarily,  with  the  said  iron  instruments, 
tear  up  and  a  little  break  to  pieces,  damage,  and  spoil  the 
said  boards  and  planks,  and  in  so  doing  did  unavoidably 
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tfarow  a  part  of  Che  materials  thereof  coining  into  the  bbH 
well,  and  in  so  doing  unavoidably  cast  and  threw  a  smaH 
PRIVATE  WAYS,   part  of  the  said  wood,  bricks,  stones,  and  rubbish,  into  the 

said  well,  doing  no  unnecessary  damage  to  the  said  defend- 
ant on  those  occasions,  and  as  he  lawfully  might  for  the 
cause  aforesaid,  which  are  the  said  several  supposed  tres^ 
passes  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained 
against  him  the  said  defendant.  And  this,  &c. — [dmcbtde 
with  a  verificiiiiofi,  as  antCf  907,  sixth  form.'] 


ENTRY   FOR 
TITHES. 

Jiistitication  en- 
try on  land  to 
Uke  tiihe\ 


[   1129  ] 


[First  pleOf  general  issue,  as  ante^  1061.] — And  for  a 
further  plea  in  this  behalf,  [as  to  ^  the  breaking  and  entering 
the  said  close  in  the  said  declaration  mentioned,  and  with 
feet  in  walking,  treading  down,  trampling  upon,  consumiug, 
and  spoiling  the  grass  and  com  of  the  said  plaindff,  then 
there  growing,  and  with  the  wheels  of  the  said  carts,  wag- 
gons, and  other  carriages,  and  with  the  feet  of  the  said 
cattle  drawing  the  same,  treading  down,  trampling  upon, 
consuming  and  destroying  other  the  grass  and  com  of  the 
said  plaintiff,  there  standing  and  being  in  shocks  and 
sheaves,  and  the  said  quantities  of  corn  in  the  said  close, 
taking  and  carrying  away,  and  converting  and  dispoang 
thereof  to  their  own  use,  above  supposed  to  have  been  done 
by  the  s^d  C.  D.  and  E.  F.]  they  the  said  C.  D.  and  £.  F.  by 
leave  of  the  court  here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  that  case  made 
and  provided,  say,  that  the  said  plaintiff  ought  not  to  haTe  or 
maintain  his  aforesaid  action  thereof  ag^nst  them,  because 
they  say,  that  the  said  C.  D.  long  before,  and  at  the  said 
first  time  when,  &c.  was,  and  from  thence  hitherto  bath 
been,  and  still  is,  rector  of  the  rectory  of  the  parish  church 

of in  the  said  county  of and  that  the  said  close  in 

the  said  declaration  mentioned,  called,  &c.  in  which,  &c. 
at  the  said  several  times  when,  &c.  in  the  said  [first  count] 


•  See  the  forms,  9  Wentw. 
Index,  Ixxxvi;  10  Co.  88  a, 
91  a,  and  Com.  Dig.  Pleader, 
3  M.  40.  A  rector  may  enter 
a  close  to  carry  away  tithes, 
over  the  usual  way  by  which 
Ibe  other  nine  parts  are  car- 
ried away,  2  New  Rep.  466. 
As  to  the  replication,  see  Cro. 


Jac.  224,  Yelv.  157,  and  Com. 
Dig.  Pleader,  F.  18, 19. 

^  This  enumeration  of  the 
trespasses  intended  to  be  justi- 
fied, must  depend  on  the  stmte- 
meats  in  the  declaration,  and 
in  many  cases  may  be  whoUj 
unnecessary. 
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meotidned,  was  aitiiate,  and  being  in  the  parish  of  *-— ^  afere- 
saidy  and  within  the  bounds,  limits,  and  titbeable  {daces  of 
the  same  parish,  and  that  all  and  singular  the  tithes  of  com 
add  grain  yearly  arising,  growing,  renewing,  and  happening, 
fai,  upon,  and  froni  the  said  dose,  in  which,  &c.  within  forty 
yeara  next  before  and  at  the  time  of  the  making  of  a  certain 
aeta  of  parliament  passed  in  the  reign  of  Edward  the  Sixth, 
formerly  king  of  England,  and  from  time  whereof  the  memory 
of  man  is  not  Co  the  contrary,  of  right  ought  to  have  been, 
and  stiU  of  right  ought  to  be,  set  out,  yielded,  and  pud  in 
kind,  to  the  rector  of  the  Said  rectory  for  the  time  being  \ 
And  the  said  C«  D.  and  E.  F.  Iiirther  say,  that  divers  quai>- 
tities  of  [wheat,  oats,  and  barley,}  in  the  year  of  oilr  Lord 
'  aforesaid,  grew  and  arose  in  the  said  dose,  in  which, 
&c*  and  that  before  any  of  the  said  times  when,  &c  in  the 
said  first  count  mentioned,  to  wiCi^  on,  hc*^  in  tho  ydar  kst 
aforesaid,  the  said  lastHnentiooed  [wheat,  oats,  and  barky,] 
wero  eut  down,  and  the  tenth  part  thereof  duly  sdrered  frotn 
the  residue  thereof,  and  set  out,  as  and  for  the  tithe  of  the 
aaid  kst^mentioned  [wheat,  oatsi  and  barley,]  according  to 
the  immemorial  usage  and  custom  within  the  said  parish, 
and  were  at  the  said  times  when,  ftc.  in  the  said  first  contit 
mentioned,  in  the  said  close,  for  the  use  of  him  the  said 
€L  D.  as  Such  rector  as  afbresaidi  whereupon  the  said  C.  IX 
as  such  rector  as  aforesaid,  and  the  said  £.  F.  as  hia  sef^ 
Ttint,  and  by  his  command,  afterwards,  to  wit,  at  the  said 
first  time  when,  &c.  in  the  said  first  count  mentioned,  the 
same  being  respectively  witlM  a  reasonable  time  after  the 
cutting  down  of  the  said  [wheat,  oats,  and  barley  J  entered 
the  sud  close,  in  whidi,  &er  with  the  said  carts  ^,  waggona, 
and  other  carriages  in  the  said  declaration  mentioned,  drawn 
widi  the  said  cattle  therein  also  mentioned,  in,  by,  through, 
and  akmg  the  usual  way  and  entrance  into  the  said  close^  ill 
which,  &e.  and  to  take,  fetch,  and  carry  away  the  sdid  tithes, 
the  same  beii^  the  said  corn  in  the  saict  first  count  men*- 
tioned,  and  therein  alleged  to  have  been  taken  and  carried 
away  by  the  said  G.  D.  and  E<  F.  and  the  same  hawing  been 
so  severed  and  set  out  as  aforesaid^  dad  did  then  and  there. 


TO  RIAL 
VBOPEHTT* 


BlfTRY  VOft 
TITHES. 


*  See  the  dotes,  ante,  voL  iiw 

^  Tilts  avermaDt  mast  depend 
on  the  averments  in  the  decla*- 
ratiou ;     it  would    in  general 


suffice  to  say,  <*ootnnrittod  the 
said  sdvaral  soppoeed  tres- 
passes in  the  introdoclory  part 
of  this  plea,  and  iii"  the  sakl 
declaralion  reentioaed." 
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TO    REMOVE 

PRIVATE 
NUISANCES. 

Plea,  justifying 
pulliog  down  m 
wall,  because  it 
obstructed  and 
darkened   an    ' 
ancient  light ^ 


within  a  reasonable  time  for  that  purpose,  take  and  carry 
away  the  same  out  of  the  said  close,  in  which,  &c.  in  the 
said  waggons,  carts,  and  other  carriages,  and  converted  and 
disposed  thereof  to  their  own  use,  and  in  so  doing  he  the 
said  C.  D.  and  the  said  £.  F.  as  his  servant  as  aforesaid,  did, 
at  those  respective  times,  with  their  feet  in  walking,  neces- 
sarily and  unavoidably  tread  down,  trample  upon,  consume, 
and  spoil  a  little  of  the  grass  and  com  of  the  said  plaintiff 
growing  and  being  in  the  said  close,  and  with  the  wheels  of 
the  said  carts,  waggons,  and  other  carriages,  and  with  the 
feet  of  the  said  cattle  drawing  the  same,  did  necessarily  and 
unavoidably  tread  down,  trample  upon,  consume,  and  spoil  a 
little  of  the  grass  and  corn  of  the  said  plaintiff  there  growing, 
and  the  said  cattle,  drawing  the  said  carriages,  while  the  said 
tithes  were  so  being  taken,  fetched,  and  carry  away  as  afore- 
said, by  stealth  and  morsels,  and  against  the  will  of  the  said 
C.  D.  and  E.  F.  eat  up,  consumed,  and  destroyed  a  little  of 
the  corn  of  the  said  plaintiff  in  the  said  close,  in  shocks  and 
sheaves,  the  said  C.  D.  and  E.  F.  doing  no  unnecessary  da- 
mage to  the  said  plaintiff  on  the  occasion  aforesaid ;  which 
are  the  same  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 
above  complained  against  the  said  C.  D.  and  E.  F.  And 
this,  &c. — {^Conclude  with  a  verification,  as  ante,  907,  sixth 
form.  Add  a  plea  of  licence,  as  ante,  1 106,  if  there  be  any 
evidence  to  support  itJ] 

[Actio  non,  as  ante,  906.] — Because  he  says,  that  one 
A.B.  at  the  said  several  times  when,  &c.  and  long  before, 
was,  and  yet  is,  lawfully  possessed  of  an  ancient  messuage 
with  the  appurtenances,  in  the  said  parish  and  county  con- 
tiguous and  adjoining  to  the  said  close,  in  which,  &c.  And 
because  the  said  plaintiff  at  the  several  times  when,  &c. 
injuriously  and  wrongfully  erected  and  placed  the  said  wall 
in  the  said  close  in  which,  &c.  to  obstruct  and  darken,  and 
did  thereby  then  and  there  obstruct  and  darken  an  ancient 
window  of  the  said  A.  B.  by  which  light  was  conveyed  into 
the  said  messuage  of  the  said  A.B.  to  the  great  damage  and 


*  As  to  the  right  to  abate  a 
private  nuisance,  see  the  note, 
aote,  1102;  and  see  the  form 
there  justifying,  the  cutting 
plain tiQ''s  trees  overshadowing 


defendant's  land.  See  the 
notes,  ante,  vol.  ii.  768,  to  a  de- 
claration for  obstructing^ 
cient  lights. 
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annoyance  of  the  said  A.  B.  he  the  said  defendant,  at  the 
said  several  times  when,  &c.  as  the  servant  of  the  said  A.  B. 
and  by  his  command,  entered  into  the  said  close,  in  which, 
&c.  to  remove  the  said  nuisance,  and  did  walk  in  and  over 
the  said  close,  and  did  a  little  tread  down,  trample  upon, 
and  damage  the  grass  and  soil  there,  and  prostrate  and 
destroy  such  part  of  the  said  wall  so  erected  and  placed 
there  as  was  necessary  to  be  prostrated  and  destroyed,  for 
the  purpose  of  abating  the  said  nuisance,  as  it  was  lawful  for 
him  to  do  for  the  cause  aforesaid,  and  thereupon  then  and 
there  abated  and  removed  the  said  nuisance,  and  in  so  doing, 
the  said  defendant  did,  necessarily  and  unavoidably  take 
down  and  carry  away  the  materials  of  the  said  part  of  the 
said  wall,  and  did  remove  the  same  to  another  part  of  the 
said  close,  and  leave  the  same  there  for  the  use  of  plaintiff, 
and  in  so  doing  as  aforesaid  did,  necessarily  and  unavoidably, 
a  little  tread  down,  trample  upon,  and  damage  the  said  grass 
and  soil  there,  doing  as  little  damage,  &c.  to  the  said  plain- 
tiff, on  the  occasion  aforesaid,  as  he  possibly  could,  which 
are  the  said  several  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  above  complained  against  the  said  defendant.  And 
this,  &c. — [Conclude  with'  a  verification,  as  ante,  907, 
seventh  form  ;  add  another  plea,  stating  that  plaintiff  con- 
tinued the  nuisance  after  a  request  to  remove  it.] 

[First  plea,  not  guilty,  as  ante,  1061 ;  second  plea,  as  fol- 
lows .*] — As  to  the  breaking  and  entering  the  said  close  in 
which,  &c.  and  treading  down,  and  trampling  upon  the  said 
grass,  and  taking,  seizing,  and  leading  away  the  said  gelding, 
the  said  defendants  say,  [actio  non,  as  ante,  906.] — Because 
they  say,  that  the  said  C.  D.  long  before  the  said  time  when, 
&c  to  wit,  on,  &c.  was  possessed  of  the  said  gelding,  as  of  his 
own  proper  gelding,  to  wit,  at,  &c.  and  the  said  C.  D.  being 
so  possessed  thereof,  the  said  plaintiff  did  then  and  there, 
with  force  and  arms,  take  the  said  gelding  from  the  said 
C.  D.  and  put  him  into  tlie  said  close,  and  wrongfully  de- 
tained him  therein  until  th§  said  time  when,  &c.  wherefore 
the  said  C.  D.  in  his  own  right,  and  the  said  E.  F.  as  the 
servant  of  .the  said  C.  D.  and  by  his  command,  at  the  i^aid 
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Plea,  jastifyinj; 
entering  plaintifl^s 
Hose,  and  taking 
away  geldinff,tljat 
plaintiif  liad  for- 
cibly taken  it 
away  from  defcn- 
ddnt  S 


*  As  to  a  ridit  of  cnlrv  for 
this  purpose,  sec  3  Bla.  Com.  1. 
Com.  Dig.  Pleader,  a  M.  39.^ 


8  T.  R.  78.-2  Roll.  Rep.  66, 
208.— 2  Roll.  Ab.  5G.>. 
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RB<TAKiif0.  said  gelding  and  carry  him  away,  as  he  lawfully  might  for 
the  cause  aforesaid.  And  this,  &c. — [Conriwfe  uUh  a 
verification^  as  ante,  907,  sixtA/orm,] 

UVDKR  MESNE 

PROCESS  _^„ 

Justification  of  f^^"*^  P^^'  general  issue,  as  ante,  1061 ;  seeomd  pita. 
entry  into  bouse,  OS  follows:'] — And  for  a  further  plea  in  this  behalf,  [as  to^ 
"?  dM«,"&cr  *«  breaking  and  entering  the  said  dwelling-house  of  the 
under  ^  latitai^  said  plaintiff,  in  the  said  first  count  of  the  said  declaration 
rant  thereon^**^'  mentioned,  and  making  a  noise  and  disturbance  therein,  and 
a^tust  plain-  staying  and  continuing  therein,  making  such  noise  and  dis- 
turbance, without  the  leaTe  or  licence,  and  against  the  will 
of  the  said  plaintiff  for  the  said  space  of  time  in  the  said  first 
count  mentioned,  and  then  and  there  forcing  and  breaking 
open,  breaking  to  pieces,  damaging,  and  spoiling  the  said 
doors,  windows,  locks,  bolts,  bars,  staples,  and  hinges  of  the 
said  plaintiff  in  the  said  first  count  mentioned,]  the  said 
defendant,  by  leave  of  the  court  here  for  this,  purpose  first 
[  1131  1  ^^  ^^^  obtained,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  saith,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him;  because  he  saith,  that  before  the  said  time 
when,  &c.  in  the  said  [first  count]  mentioned,  to  wit,  on,  &c. 
[tlie  teste  of  the  writ;  Jhere  set  forth  the  writ  qf  laiitat,  ike 
indorsement  for  bail,  delivery  of  the  writ  to  the  sheriff,  and 
warremt  to  the  defendant,  and  delivery  thereof  to  the  defend- 
ant,  as  in  the  form,  ante,  1083  to  1085*]  By  virtue  of 
which  said  warrant  the  said  defendant,  as  such  bailiff  as 
aforesaid,  afterwards,  and  before  the  time  appointed  for  the 
return  of  the  said  writ,  to  wit,  at  the  said  time  when,  &c.  in 
the  said  [first  count]  mentioned,  and  widiin  the  bailiwick  of 
the  said  G.  H.  as  such  sheriff  as  afiwesiud,  peaceably  and 
quietly  entered  into  the  said  dwelling-house,  in  which,  &c. 
the  outer  door  thereof  then  and  there  being  open ',  and 
there  then  and  there  being  reasonable  and  sufficient  ground 
and  cause  for  the  said  defendant  to  suspect  and  believe,  and 


*  See  the  form,  Thomp.  Ent.      trespasses  intended  to  be  jnsti- 
299;  and  as  to  this  plea  in  ge-     6ed,  mnst  depend  on  the  state* 


neral,3  H.&P.2'i9. — 4Taant.  ments  in  the  declaration,  and 

619.     As  to  the  breaking  open  in    many  cases  may  be  wholly 

of  outer  doors,  seeTidd'a  Prac.  nnnecessarjr. 

9th  edit,  1012.  ^  This  is  absolutely  requisikj 

'"This  enumeration  of   tLe  11  Moore,  40* 
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the  Mid  defendant  then  and  tbere  suspecting  and  believing 
that  the  said  plaintiff  then  was  in  the  said  dwelling-housey  in 
order  to  take  and  arrest  the  said  plaintiff  under  and  by 
virtue  of  the  said  writ  and  warrant,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid ;  and  in  order  to  arrest  the  said 
phuntiff  under  and  by  virtue  of  the  said  writ  and  warrant,  he 
the  said  defendant  did  then  and  there  necessarily  and  un* 
avoidably  make  a  little  noise  and  disturbance  in  the  said 
messuage  or  dwelling-house,  and  stay  and  continue  therein 
making  such  noise  and  disturbance  for  die  said  space  of 
time  in  the  said  [first  count]  mentioned.  And  the  said 
defendant  further  saith,  that  at  the  said  time  when,  &c. 
in  the  said  [first  count]  mentioned,  the  said  plaintiff 
not  having  been  taken  or  arrested  under  or  by  virtue 
of  the  said  writ  or  warrant,  and  the  entrance  of  divers,  to 
wit, rooms  and apartments  in  the  said  dwelling- 
house,  in  the  said  first  count  mentioned,  and  of  and  belong- 
ing to  the  same,  being  fastened  and  stopped  by  and  with  the 
said  doors  %  windows,  locks,  bolts,  bars,  staples,  and  hinges, 
in  the  introductory  part  of  this  plea  mentioned,  and  there 
then  and  there  being  reasonaUe  and  sufficient  ground  and 
cause  for  the  said  defendant  to  suspect  and  believe,  and  the 
said  defendant  then  and  there  suspecting  and  believing  that 
the  said  plaintiff  then  was  in  the  said  rooms  and  apartments, 
or  one  of  them,  he  the  said  defendant  did  then  and  there 
demand  and  request  one  I.  K.  being  the  only  person  then 
and  there  present  in  the  said  dwelling-house,  to  deliver  the 
keys  of  the  said  respective  doors  to  the  said  defendant,  and 
to  permit  and  suffer  the  said  defendant  to  enter  into  the  said 
rooms  and  apartments  in  order  to  search  for  the  said  plain- 
tiff therein,  but  the  said  I.  K.  then  and  there  wholly  ne- 
glected and  refused  so  to  do,  and  then  and  there  obstructed 
and  hindered  the  said  defendant  from  entering  into  the  said 
rooms  and  apartments,  or  either  of  them,  for  the  purpose 
aforesaid  ^,  so  that  without  forcing  and  breaking  open  the 
said  doors,  windows,  locks,  bars,  staples,  and  hinges,  the 
said  defendant  could  not,  at  the  said  time  when,  &c.  enter 
into  the  said  rooms  and  apartments  to  search  for  or  arrest 
the  said  plaintiff  in  the  same;  therefore  he  the  said  defend- 
ant at  the  said  time  when,  &c.  in  the  said  first  count  nien- 
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PROCESS. 


[  1132] 


*  These  averments  must 
agree  with  those  in  the  dccU- 
ration,  and  in  most  cases  will 
he  found  unnece«sarv. 


^  These  allegations  must  he 
according  to  the  facts,  3  B.  & 
P.  220. 
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Jostification  of 
entry  into  plain- 
tiff's bonne,  and 
seizing  his  goods 
under  a  fieri  fa- 
cioM  against  him  *. 


[  1133] 


The  jadgmrnt 
against  plaintiff^. 


tioned,  in  order  to  search  for,  find,  aod  arrest  the  sud  plain- 
tiff, under  and  by  virtue  of  the  3aid  writ  and  warrant,  neces* 
sarily  broke  open  the  said  doors,  windows,  locks,  bolts,  bars» 
staples,  and  hinges,  in  the  said  first  count  mentioned,  and  in 
so  doing  necessarily  and  unavoidably  a  little  broke  to  pieces, 
damaged  and  spoiled  the  same,  doing  no  unnecessary  damage 
to  the  said  plaintiff  on  the  occasion  aforesaid ;  which  are 
the  said  several  supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 
above  thereof  complained  against  hias  the  said  defendant. 
And  this,  &c. — [Conclude  with  a  verificaiUmf  as  ante,  907, 
sijcthjbrm.'l 

[First  pleOf  general  issue,  as  anie,  1061  ;  second  plea, 
as/ol/otcs ;] — And  for  a  further  plea  in  this  behalf,  [as  to  ^ 
the  breaking  and  entering  the  said  dwelling-house  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  in 
which,  &c.  and  making  a  noise  and  disturbance  there'm,  and 
staying  and  continuing  therein,  making  and  continuing  their 
said  nuise  and  disturbance  in  the  said  messui^e  or  dwelling- 
bouse  of  the  said  plaintiff,  for  the  said  space  of  time  in  that 
count  mentioned',  and  there  seizing  and  taking  the  said 
goods  and  chattels  in  the  said  first  count  of  the  said  declara- 
tion mentioned,  and  converting  and  disposing  of  the  same  to 
their  own  use ;  and  also  as  to  the  seizing  and  taking  of  the 
said  goods  and  chattels  in  the  said  last  count  of  the  said 
declaration  mentioned,  and  converting  and  disposing  thereof 
to  their  own  use,  above  supposed  to  have  been  done  by  the 
C.  D.  and  E.  F. ;]  they  the  said  C.  D.  and  £.  F,  by  leave, 
&c.  say  [actio  nan,  as  ante,  907,  fourth/arm],  because  they 
say,  that  the  said  C.  D.  before  the  said  time  when,  &c  in 

the  said  declaration  mentioned,  to  wit,  in Term,  &c« 

[fierc  state  the  judgment  in  debt  or  assumpsit,  and  tie 


»  See  the  forms,  9  Wentw. 
Ind.  xcfiii.  and  cix.  and  as  to 
the  mode  of  jastifying  under 
final  process  in  general,  see 
Coin.  Dig.  Pleader,  3  M.  24. 
Ante,  vol.  i.  Index,  '* Process, ^'* 
As  to  the  right  and  law  of 
breaking  op(*n  lioors,  ^*c.  see 
Tidd,  Snh  edit.  lOll,  1012.— 
^Taant.  7G9.~I  Marsh.  333, 

s.  c. 

^  The    enumeration    of    the 
respasses  intended  to  be  justi- 


fied, must  depend  on  the  state- 
ments in  the  declaration,  and 
in  many  cases  may  be  wholly 
unnecessary. 

^  If.  there  was  any  illegal 
abuse,  as  staying  too  long,  ^x. 
the  plainttff  must  new  assi^. 
2  Campb.  175.  6.— 10  East,  73. 

^  When  the  plaintiff  in  the 
original  action  justi6es  nnder 
^Ji'fa.  he  mnst  state  the  judg- 
ment, but  the  sheriff  or  hit 
officer  need  not,  and  if  there  be 
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feroMx  thereto,  as  in  thefarmSy  ante,  482  to  493)  observing       to  real 
the  Mates,  and  then  proceed  as  follows ;] — And  the  said  C.  D.      p»o''*Rty, 
and  E.F.  farther  say,  that  afterwards  and  before  the  said     undbr  final 
time  when,  &c  to  wit,  on,  &c  [state  the  fieri  facias,  indorse-  ^^J^* 
ment  to  lety,  and  delivery  thereof  to  one  G.  H.  as  sheriff,  as  against  plaintiff. 
anie^  748,  740,  and  then  proceed  as  fottows ;]  by  virtue  of  Sheriff's  warrant 

which  said  writ,  the  said  G.  H.  esq.  so  being  sheriff  of fendanu*.       ** 

as  aforesaid,  afterwards,  and  before  the  return  of  the  said 

writ,  and  before  the  said  time  when,  &c.  to  wit,  on  the 

day  of lin  the year  aforesaid,  at,  &c.  {venue)  aforesaid, 

made  his  certain  warrant  in  writing,  sealed  with  the  seal  of 

his  said  office  of  sheriff  of  the  said  county  of as  aforesaid, 

directed  to  the  said  £.  F.  (he  the  E.  F.  then  and  at  the  said 
time  when,  &c.  being  baihff  of  the  said  sheriff,)  and  by  the 
said  warrant  the  said  sheriff  then  and  there  commanded  him 
the  said  £•  F.  that  of  the  goods  and  chattels  of  the  said 
plaintiff  in  his  said  sheriff^s  bailiwick,  he  should  cause  to  be 
made  as  well  the  said  debt  of  £ —  which  the  said  C.  D.  had 
lately  recovered  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  at  Westminster  aforesaid,  as  also  the 
said  sum  of  £ —  for  his  damages,  costs,  and  charges  afore- 
said, so  that  the  said  sheriff  might  have  the  said  sums  of 
money  before  our  said  lord  the  king  at  Westminster  afore- 
said, (or,  if  in  C.  P.    "  of  the  Bench  aforesaid,")  on,  &c.       [  1134  ] 
(the  retum-^lay  of  the  writy)  to  render  to  the  said  C.  D.  for 
his  debt  and  damages,  costs  and  charges  aforesaid  ;  which  DeliTery  of  war- 
said  warrant  afterwards,  and  before  the  return  of  the  said  J"d,^t."^  ^^ 
writ,  and  before  the  said  time  when,  &c.  to  wit,  on  the  same 
day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  was  de- 
livered to  the  said  E.  F.  so  being  such  bailiff  as  aforesaid, 
to  be  executed  in  due  form  of  law  * ;  by  virtue  of  which  said  Entry  and  sei- 
writ  and  warrant,  the  said  E.  F.  so  being  such  baUiff  as  dijj^^/aijr.  ^^ 
aforesaid,  and  the  said  C.  D.  as  the  servant  of  the  said  E.F. 
and  by  his  command,  afterwards,  and  before  the  return  of 
the  said  writ,  to  wit,  at  the  said  time  when,  &c.  peaceably  and 
quietly  entered  into  the  said  messuage  or  dwelling-house, 
in  which,  &C  (the  outer  door  thereof  being  then  and  there 

any  doabt  as  to  the  regularity  awarrant,  see  ante,  1084,  note, 

of  the    judgment    the    latter  Examine    with    the    warrant, 

should  plead  separately,  Com.  iVhere  only  the  sheriff  or  the 

Dig.  Pleader,  3  M.  24. — 3  Lev.  plaintiff  in  the  original  action 

20. — $tra.  509,  903,  1184. —  justifies,  the  warrant  need  not 

1  Wils.  17.  be  stated,  hut  where  the  hailiff   , 

'  As  to  the  mode  of  pleading  justifies  it  should  be  stated. 
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open  \)  in  order  to  flebe  and  take,  and  did  dien  and  there 
seize  and  take  in  execution,  the  said  goods  and  chatteb  of 
the  said  plaintiff,  in  the  introdnctofy  part  of  dns  plem  men- 
tioned, the  same  then  and  there  being  in  the  said  messuage 
or  dwelling-hoiise,  for  the  porposc  cyf  levying  the  wxmes  so 
directed  to  be  levied  by  the  said  indorsement  on  die  said 
writ  and  by  the  said  warrant,  as  aforesaid,  and  £d  then  and 
there  by  sale  thereof,  levy  a  certain  som  of  money,  to  wit,  the 
sum  of  £ —  part  and  parcel  of  the  debt  and  damages,  costs 
and  charges  aforesaid  ^ ;  and  in  so  doing  the  said  K.  F.  so 
being  such  bailiff  as  aforesaid,  and  the  said  C.  D.  as  his  ser* 
vant  as  aforesaid,  did  then  and  there  necessarily  and  un- 
avoidably make  a  Kttle  noise  and  disturbance  in  the  said 
messuage  or  dwelling-house,  and  stay  and  continue  therein, 
making  such  noise  and  disturbance,  for  the  said  space  of 
time  in  the  said  first  count  of  the  said  declaration  men- 
tioned f,  as  they  lawfully  might  for  the  cause  aforesaid, 
doing  no  unnecessary  damage  to  the  said  plaintiff  on  that 
occasion ;  which  are  the  said  several  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  plaintiff  hath  above  thereof  complained  against  the 
said  C.  D.  and  E.  F.  And  this,  &c. — [Conclude  with  a 
verification,  a$  ante,  907,  sixth  form,'] 


Jiutification  of  [This  plea  is  similar  to  the  former,  as  far  as  the  asterisk, 
flff?CJS;;S:.r  omitting  the  enumeration  of  the  trespasses,  and  wf^t  relates 
*  oii£^*«?'"*«      #0  the  seizure  of  the  goods,  and  stating  that  the  judgment 

was  recovered,  and  execution  issued  against  **  tme  J.  JST.* 
and,  at  the  asterisk,  insert  the  following  averment  i] — And 
the  said  C.  D.  and  E.  F.  further  say,  that  before  and  at 
the  said  time  when,  &c,  divers  goods  and  chattels  of  the 


*  This  is  absdately  requi* 
site,  11  Moore,  40. 

^  Where  the  plea  is  by  the 
sheriflr,  the  sale  of  the  goods, 
and  the  retarn  of  the  writ,  may 
he,  as  in  the  form,  pott,  1136* 

®  See  notes  to  the  last  form. 
It  frequently  happens,  that  un«> 
der  an  execution  against  a 
debtor,  a  fraadalent  convey- 
aooe  of  his  goods  to  a  third  per- 
son, in  whose  house  they  were 
taken,  IS  seta  p,  and  ho  brings  an 
arliuri  of  trespass;  in  this  case 


the  jnstifieation  must  be  cod- 
fiued  as  above,  to  the  entrj  ioto 
the  house,  and  the  plaintiff's 
property  in  the  goods  disputed, 
under  the  general  issoe.  A 
party  cannot  justify  entering 
the  house  of  a  stranger  under 
a  Ji,  fa.  against  a  mird  per- 
son, unless  such  third  person's 
goods  were  actually  in  the 
house,  S  Taunt.  769. — I  Marsh. 
833,  8.C.— Tidd,  9th  cd.  101 1 ; 
and  see  Palm.  52.->6  TaunL 
246.— 1  Marsh.  565,  S.  C. 


IN   TRESPASS  TO  REAL   PROPERTY. 


I13S 


TO  RBAL 
PROPERTY* 


UNDER  FINAL 
PR0CB8S. 


said  J.  K*  UaUe  to  be  taken  in  execution  by  the  said  £•  F. 
a9  such  bailiff  as  aforesaid,  under  and  by  virtue  of  the  said 
writ  and  warrant,  were  in  the  said  messuage  or  dwelling- 
house  in  the  said  declaratbn  mentioned)  and  that  thereupon, 
under  and  by  virtue  of  the  said  writ  and  warrant,  the  said 
£.  F.  &c. — [State  the  entry  into  the  du^elUng-house  qf  plain' 
tiff^  and  the  seizure  of  the  goads  of  J,  K.  therein^  as  ante, 
]  lS4f,from  the  asterisk  to  the  end,  omittitig  iohat  relates  to 
the  sale  of  the  goods*] 


[Same  as  in  the  form,  ante,  1134,  to  the  f,  except  that  Justificatioii  by 
the  judgment  $s  not  to  be  stated,  and  then  proceed  as  fol-  a  >I.  /a. » 
laws  :] — ^And  afterwards,  and  before  the  return  thereof,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  in  the  county 
aforesaid,  sold  the  same  goods  and  chattels,  and  by  such 
sale  thereof  and  of  certain  other  goods  and  chattels  of  the 
said  plaintifi;  made  and  levied  the  sum  of  £ —  towards  sa- 
tisfaction of  the  debt  and  damages  aforesaid,  as  it  was  lawful 
for  him  to  do  for  the  cause  aforesaid.  And  the  said  defend- 
ant afterwards,  and  before  the  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  last  aforesaid,  in  the  county  afore- 
said, paid  to  the  said  £•  F.  the  sum  of  £-—  part  of  the 
said  sum  of  money  so  made  by  sale  of  the  said  goods  and 
chattels  as  aforesaid,  in  part  satisfaction  of  the  debt  and 
damages  aforesaid ;  and  afterwards,  and  at  the  return  of  the 
said  writ,  to  wit,  on,  &c.  returned  die  said  writ  to  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  and  then  and  there  returned  thereon, 
that  by  virtue  thereof,  he  had  caused  to  be  levied  of  the 
goods  and  chattels  of  the  said  plaintiiP,  the  said  sum  of  £ — 
part  whereof,  to  wit,  the  sum  of  £ —  he  had  retained  for 
poundage  due  on  the  said  levy,  and  that  £ —  residue  thereof, 
he  had  paid  to  the  said  £.  F.  in  part  satisfaction  of  the  debt 


*  See  the  notes  to  the  form, 
ante,  1 132*  Though  the  above 
form  is  given,  it  does  not  sp- 
pear  to  be  necessary  in  this 
case  to  state  a  retarn,  10  Cast« 
73.  It  is  said,  indeed,  in  1 
Salk.409— Com.Dig.  Pleader, 
3  M.  24.-^  T.  R.  235,  that  in 
justify  log  under  «^. /a.  the 
sheriff*  or  olbqr  priocipal  ofii- 
cer  must  shew  that  the  process 


has  been  returned  ;  but  this 
seems  erroneoas»  for  the  dis- 
tinction is  between  mesne  and 
fnal  process,  and  no  return  of 
the  latter  need  in  general  be 
stated  in  pleading,  4Rep.  67  a. 
6  Id.  90  a.— 2  Saik.  700.— Ld. 
Raym.  776.— Com.  Dig.  Re- 
tarn,  E.  1.  Execution,  C.  7. — 
10  East,  73.-5  B.  &  C.  489. 
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and  damages  Aerein  mentioiiefl,  and  that  the  said  plaintilT 
had  not  any  other  or  more  goods  and  chattds  in  the  baili- 
wick of  him  the  said  defendant,  whereof  ihe  said  defendant 
coold  cause  to  be  levied  the  residue  of  the  said  debt  and 
damages,  or  any  part  thereo£  Wliich  are,  &c — [Same  as 
ihe  form,  atUe,  1 134,  to  the  ^sdL] 


VRDKII 
STATUTES. 

Flea  by  i  «iir 


[FirMt  plea,  general  issme,  as  amie,  1061 ;  second  plea, 
^oyor,  just.r>in^  ^,  foUows .]— And  for  a  farther  plea  in  this  behalf,  [as  to  ^ 
^■rveyor,  iinicr  the  breaking  and  entering  the  said  piece  or  parcel  of  land, 
?rr^i1oeo!l'  y  part  of  the  said  dose  in  which,  &c.  situate,  lying,  and  being 

c  78*.  in  the  said  parish  of in  the  county  of and  with 

feet,  in  walking,  treading  down,  trampling  upon,  consuming, 
and  spoiling  the  grass,  ling,  furze,  fern,  and  herbage  of 
the  said  F.  there  growing,  and  digging  up,  tearing  up, 
daiiiaging,  and  spoiling  the  soil  of  the  same  piece  or  parcel 
of  land,  and  digging  up,  taking  and  carrying  away,  in  and 
from  the  said  piece  or  parcel  of  land,  the  said  stones,  gravel, 
and  sand,  in  the  said  first  count  mentioned,  and  as  to  the 
seizing,  taking,  and  carrying  away  the  said  gravel,  stones, 
and  sand,  of  the  said  J.  in  the  said  last  count  mentioned,} 
the  said  defendants,  by  leave,  &c.  [actio  fioa,  &c.]  because 
they  say,  that  the  said  W.  S.  before  and  at  the  several  times 
vben,  &c.  was  and  still  is  a  surveyor  of  the  highways,  in 

and  for  the  said  parish  of and  duly  appointed  to  that 

office,  in  pursuance  of  the  Statute  in  that  case  made  and 
provided  ;  and  that  before  and  at  the  s^d  several  times 

when,  &c.  the  highways  within  the  said  parish  of being 

out  of  repair,  and  there  being  occasion  for  stones,  sand,  and 
gravel,  to  repair  the  same,  and  the  said  piece  or  parcel  of 
land  in  the  introductory  part  of  this  plea  mentioned,  and  in 
which,  &c.  before  and  at  the  said  several  times  when,  &e« 
being  certain  waste  land  and  common  ground  in  the  said 
parish  of lie  the  said  W.  S.  as  such  surveyor  as  afore- 


*  See  the  sections  of  the  Ge- 
neral Highway  Act,  authoriz- 
ing the  surveyor,  &c.  to  take 
materials,  and  decisions  there- 
on, 3  Burn,  J.  26th  ed.  32  to 
35,  as  the  appointment  of  the 
surveyor,  see  Id .  49.  The  81  st 
section  of  the  act  allows  the 
defendant  to  give  the  matter 
in  evidence  under  the  general 
is^ue,  and   limits  the  time  for 


bringing  actions,  and  gives 
treble  costs.  Section  78  pro- 
vides that  the  defendants  shall 
not  be  deemed  trespassers  ob 
initio. 

^  The  enumeration  of  the 
trespasses  intended  to  be  jus- 
tified, must  depend  on  the 
statements  in  the  declaration, 
and  in  many  cases  may  be 
wholly  unnecessary. 
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said,  and  the  said  W.  F.,  W.  P.,  aiid  I.  S.  as  his  servants, 
and  by  his  command,  at  the  said  several  times  when,  &c. 
entered  the  said  piece  or  parcel  of  land  in  the  introductory 
part  of  this  plea  mentioned,  in  which,  &c.  being  such  waste 
land  and  common  land  as  aforesaid,  for  the  purpose  of 
searching  fur,  digging  for,  getting,  and  •  carrying  away, 
and  did  then  and  there  dig  up  and  carry  away  tlie  said 
stones,  gravel,  and  sand,  in  the  said  declaration  mentioned, 
from  and  out  of  the  said  piece  or  pared  of  land  in  the  in- 
troductory part  of  this  plea  mentioned,  so  being  waste  land 
and  common  ground  as  aforesaid,  for  the  mending  of  the 
said  highways  so  out  of  repair  as  aforesaid,  and  for  the  use 
thereof,  the  same  being  fit  and  necessary  for  that  purpose, 
and  then  and  there  used  and  applied  the  said  stones,  gravel, 
and  sand  so  dug  up,  taken,  and  carried  away  as  aforesaid, 
in  and  about  the  necessary  repairing  and  amending  of  the 
said  highways,  as  it  was  lawful  for  them  so  to  do.  And 
this,  &c. — [Concbide  with  a  verificatioM,  asanie,  907.] 


TO  IkEhts 
PROPEIITT. 


STA-TtT 


[First  plea,  general  isenCy  not  guilty,  as  ante,  1061 ; 
second  plea,  as  follows :]— And  for  a  further  plea  in  this 
behalf,  [as  to  ^  the  breaking  and  entering  the  said  dwelling- 
liouse  in  the  said  first  count  of  the  said  declaration  men- 
tioned, and  making  a  noise  and  disturbance  therein,  and 
staying  and  continuing  therein  making  such  noise  and  dis- 
turbance, for  the  said  space  of  time  in  the  said  first  count 
mentioned,  and  then  and  there  forcing  and  breaking  open, 
breaking  to  pieces,  damaging,  and  spoiling  one  of  the  said 
doors,  locks,  staples,  and  hinges,  of  and  belonging  to  the 
said  dwelling-house  in  the  said  first  count  mentioned,  and 
as  to  the  said  seizing  and  taking  the  said  goods  and  chattels 
in  the  said  first  count  mentioned,  and  carrying  away  the 
same,  and  then  and  there  ejecting,  expelling,  putting  out, 
and  amoving  the  said  plaintiff  and  his  family,  from  and  out 
of  the  said  dwelling-house  in  which,  &c.  in  the  said  first 
count  mentioned,  and  keeping  and  continuing  him  so  ex- 
pelled, put  out,  and  amoved  for  the  said  space  of  time  in 


Plea,  jiMtifyhif 
entering  houte, 
and  torninfr  otit 
plaintiff  and  hit 
goodt,  by  one 
defendant  as 
charchwarden, 
and  the  other  aa 
constable,  under 
a  magistrate'i 
warrant,  to  ptit 
the   chnrcb- 
wardens  and 
overseen  in  pot- 
seiision,  in  pur- 
suance of  the 
69  Geo.  3.  c.  If, 
8.24,  plaintiff 
having  intruded 
himself  into  the 
house*. 


*  See  the  enactment  I  Chit. 
Col.  Stat.  679, 680,  and  notes. 
See  also  the  cases  in  4  H.  &  C. 
462.— 6  D.  &  R.  624.  S.  C— 
6  H.  <Sr  C.  433.-8  D.  &  R.  43, 
li.  C.-8  B.&C.  4. 


^  The  enauieration  of  the 
trespasseH  intended  tu  be  jus- 
tilled,  must  depend  on  the  state- 
ments in  the  declaration,  and 
in  many  cases  may  be  wholly 
unnecessary. 
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Notice  to  qiiL 


Informatioii  be- 
fore magUtrates* 


the  said  first  count  mentioiied.  And  ss  to  tbe  ejecting,  ex- 
pelling, patting  oat,  and  amoving  the  said  plaintiff  and 
his  fiunily,  from  and  out  of  the  said  dwelling-house  in  the 
said  second  count  mentioned,  and  keeping  and  continuing 
him  so  ejected,  expelled,  put  out,  and  amoved,  as  in  the 
said  second  count  of  the  said  declaration  mentioned,  and  as 
to  the  seizing  and  taking  the  said  goods  and  chattels  in  tiie 
said  last  count  mentioned,  by  the  said  defendants  above 
supposed  to  have  been  done  J  the  said  defendants  by  leave 
of  the  court  here,  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  say,  that  the  said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  them»  because 
they  say,  that  the  said  dwelling-house  in  which,  &c.  in  the 
said  first  and  second  counts  of  the  said  declaration  men- 
tioned, before  and  at  the  said  times  when,  &c  were  and  are 
certain  dwelling-houses  situate  in  the  parish  of  D.  in  tbe 
said  county  of  B.  and  belonging  to  and  provided  by  and  at 
the  charge  of  the  said  parish  of  D.  for  the  habitation  of 
the  poor  of  the  said  parish,  of  which  said  parish  the  said 
W.  at  the  said  time  when,  &c.  was  one  of  the  church- 
wardens,  and  that  afterwards,   and  before  the  said   time 

when,  &c.  to  wit,  on  the day  of  — > —  in  the  year  of  our 

lord the  said  plaintiff  unlawfully  intruded  himself  into 

the  said  dwelling-houses  in  which,  &c.  and  from  thence  untfl 
and  at  the  time  of  the  making  the  complaint  hereinafter 
mentioned,  remained  in  possession  thereof,  and  had  refused 
and  neglected  to  quit  the  same,  and  deliver  up  possession 
thereof  to  the  churchwardens  and  overseers  of  the  poor  of 
tbe  said  parish  of  D.  within  one  month  after  a  certain  notice 
and  demand  in  writing,  for  that  purpose,  signed  by  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  D.  which  had  before  then,  to  wit,  on  the  day  of 


been  delivered  to  the  said  plaintiff,  and  since  the  de- 
livery of  which  upwards  of  one  month  at  that  time  had 
expired ;  whereupon  the  said  defendant  W.  then  being  one 
of  the  churchwardens  of  the  said  parish  as  aforesaid,  after- 
wards, to  wit,  on  the  day  of in  the  year  

duly  preferred  an  information  and  complaint  upon  oath 
against  the  said  plaintiff  of  the  premises  aforesaid,  before 
J.  M.  and  J.  N.  esquires,  two  of  his  majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  B.  and  thereupon 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesud, 
the  said  J.  M.  and  J.  N.  esquires,  as  suck  justices  as  afore- 
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•aU,  accoi^g  to  the  form  of  the  Statute  in  such  case  made  to  real 

and  provided^  duJIy  isaued  the  aummona  under  their  hands  ^^^pkhi  y, 

and   seals,    to   the  aaid  plaintiff,   and  thereby   then  and  unpbk 

there  required  the  said  plaintiff  personally  to  appear  before  ^TATuxui. 

thenit  and  such  other  of  bis  majesty's  justices  of  the  peace  piaiotiff  to  ap- 


for  the  said  county  of  B.  as  should  be  present  at  the  [Son  ^^^^* 

Inn]  in  W.  in  the  said  county  of  B.  b,  &c, then 

uiatanly  al; o*eIock  in  the  forenoon,  then  and  there  to 

answer  the  fH^emises*  and  then  and  there  caused  the  said 
summons  to  be  delivered  to  the  said  plaintiff  upwajrds  of 

seven  days  before  the  said day  of  —  in  the  said 

summons  mentionedi  to  wit,  on  the day  of in  the 

year  ;  and  thereupon  afterwards,  to  wit,  on  the 

day  of al  the  aaid  [Sun  Inn]  in  W.  aforesaid*  the  said 

plaintiff  so  having  been  duly  summoned  |o  appear  before  Piaiatiff 't  «»^ 
the  said  justices  as  aforesaid,  then  and  there  appeared  be*  S^^^te^ 
fore  the  said  justices,  and  the  said  justices  did  tben  and 
there  proceed  to  hear  and  deteraiine  the  matter  of  the  said 
oomi^aint^  according  to  the  foirm  of  the  Statute  in  such  case 
made  and  provided,  but  the  said  plaintiff  did  not  shew  suf- 
ficient cause  why  possession  of  the  said  dwelling-houses 
should  not  be  delivered  up  to  the  said  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  D.  and  there* 
upon  the  said  justices,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  did  then  and  thare  find 
and  adjudge  the  same  complaint  to  be  true.  And  thereupon  Adjudication. 
the  said  J.  M.  and  J.  N.  esquires,  so  being  such  justices  for 
the  said  county  of  B.  as  aforesaid,  afterwards,  and  before  the 
said  time  when,  &c.  to  wit,  on  the  said  day  and  year  last  afore- 
said, according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  duly  made  and  issued  their  certain  warrant  Warrant 
under  their  hands  and  seals,  directed  to  the  chief  constables 
of  the  hundred  of  W.  in  tlie  county  of  B.  and  to.  the  petty 
constables  of  the  parish  of  D.  in  the  said  hundred  and 
county,  and  to  each  and  every  of  them,  and  there  charged 
and  commanded  them  that  they  should,  without  delay,  go 
to  and  cause  possession  of  the  premises  in  question,  being 
the  said  dwelling-houses  in  which,  &c.  in  the  said  declara- 
tion mentioned,  to  be  delivered  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  D.  or  some  oi 
one  of  them,  pursuant  to  and  in  compliance  with  the  direc- 
tions of  an  Act  passed  in  the  59th  year  of  the  reign  of  King 
George  the  Third,  intituled,  '*  An  Act  to  amend  the  Laws 
for  the  Belief  of  the  Poor ;"  which  said  warrant,  afterwards. 
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Delivery  thereof 
to  the  constable, 
one  of  the  defen- 
dants. 


Entry » Stc.  there* 
under. 


Plaintiff 's  re- 
fnsal  to  depart. 


Chnrchwarden 
acts  in  aid  of 
constable,  &c. 


Removal  of  chat- 
tels encumbering 
the  houses,  &c« 


and  before  the  said  time  when,  &c.  to  wit,  on  die day 

of ,  A.  D. ,  was  delivered  to  the  said  defendant 

R.  who  then  and  at  the  time  of  the  making  of  the  said  war- 
ranty and  from  thence  until  and  at  the  said  times  when,  &c 
was  a  petty  constable  of  the  said  parish  of  D.  in  due  form 
of  law  to  be  executed ;  by  virtue  of  which  said  warrant,  he 
the  said  R.  so  being  such  constable  as  aforesaid,  in  order  to 
deliver  the  peaceable  and  quiet  possession  thereof  to  the  said 
churchwardens  and  overseers  of  the  said  parish,  and  the 
said  defendant  W.  in  order  to  take  such  possession  thereof, 
afterwards,  to  vrit,  at  the  times  when,  &c.  the  same  bebg 
in  the  day-time,  broke  and  entered  into  the  said  dwelling- 
house  in  which,  &c.  in  the  said  first  and  second  counts  men- 
tioned; and  because  the  said  plaintifi^and  his  family,  although 
they  were  then  and  there  requested  so  to  do,  refused  to 
depart  and  go  out  of  the  said  dwelling-houses,  the  said  de- 
fendants then  and  there  gently  put  out  and  amoved  the  said 
plaintifi^  and  his  said  family  from  the  said  dwelling-houses 
in  the  said  first  and  second  counts  mentioned,  and  the  said 
defendant  R.  then  and  there  delivered  the  peaceable  and 
quiet  possession  thereof  to  the  said  defendant  W.  a»  such 
churchwarden  and  overseer  as  aforesaid,  for  and  on  behalf 
of  himself  and  the  said  other  churchwarden  and  overseers 
of  the  said  parish  ;  and  the  said  defendant  W.  in  his  own 
right,  as  such  churchwarden  as  aforesaid,  and  the  said  other 
defendant,  as  his  servant  and  by  his  command,  then  and 
there  kept  and  continued  the  said  plaintiff  and  his  family  so 
put  out  and  amoved  from  the  said  dwelling-bouses  for  the 
said  spaces  of  trtne  in  the  said  first  and  second  counts  re- 
spectively mentioned,  using  no  unnecessary  violence  towards 
the  said  plaintiff  and  his  said  family  on  any  of  the  occa8k>ns 
aforesaid ;  and  because  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  were  then  and  there  wrongfully 
in  the  said  dwelling-houses  encumbering  the  same,  the  said 
defendant  W.  as  such  churchwarden  as  aforesaid,  in  his 
own  right,  and  the  said  other  defendant,  as  his  servant  and 
by  his  command,  seized  and  took  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  then  found  and  being  in 
the  said  dwelling-houses  in  which,  &c.  and  removed   and 
Carried  them  away  to  a  small  and  convenient  distance,  to 
wit,  in  the  parish  of  D.  aforesaid,  in  the  county  aforesaid, 
and  there  left  the  same  for  the  use  of  the  said  plaintiff^ 
doing  no  unnecessary  damage  to  the  said  goods  and  chattels 
on  the  occasion  aforesaid ;  and  the  defendants,  in  and  about 
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the  premises,  necessarily  made  a  little  noise  and  disturbance  to  rbai 

in  the  said  dwelling-houses  in  which,  &c.  and  did  stay  and  'R^^brtt, 

continue  therein  making  such  noise  and  disturbance  as  in  under 

the  said  declaration  mentioned.     And  the  said  defendants  ^  ."^T"'"; 

£  -av  1  «  «  •       »  1  o         Outer  doors  fai- 

turtner  say,  that  at  the  said  time  when,  &c.  in  the  said  first  tened,  and  broken 
count  mentioned,  the  outer  door  of  the  said  dwelling-house  ®P*°' 
in  the  said  first  count  mentioned,  was  fastened  and  stopped 
by  and  with  the  said  locks,  staples,  and  hinges,  in  the  in- 
troductory part  of  this  plea  mentioned ;  and  because  the 
said  plaintifi^  and  his  said  family  having  been  first  peaceably 
and  quietly  requested  so  to  do,  by  the  said  W.  as  church- 
warden as  aforesaid,  and  by  the  said  other  defendant  as 
such  constable  as  aforesaid,  then  and  there  refused  to  un- 
fasten the  same,  and  then  and  there  hindered,  obstructed, 
and  prevented  the  said  defendants  from  entering  into  the 
said  dwelling-house  in  which,  &c.  in  the  said  first  count 
mentioned,  for  the  purpose  aforesaid,  so  that  without  forcing 
and  breaking  open  the  said  outer  door,  locks,  staples,  and 
hinges,  the  said  defendants  could  not,  at  the  said  time  when, 
&c.  enter  into  the  said  dwelling-house,  in  order  that  pos- 
session thereof  might  be  delivered  to  the  said  W.  so  being 
churchwarden  of  the  said  parish  of  D.  as  aforesaid,  there- 
fore the  said  R.  at  the  said  time  when,  &c.  and  the  said 
W.  in  his  aid  and  by  his  command,  in  order  to  cause 
possession  of  the  said  dwelling-house  in  the  said  first 
count  mentioned,  to  be  delivered  to  the  said  W.  as  such 
churchwarden  as  aforesaid,  and  under  and  by  virtue  of  the 
said  warrant,  necessarily  broke  open  the  said  outer  door, 
locks,  staples,  and  hinges,  in  the  said  first  count  mentioned, 
and  in  so  doing  necessarily  and  unavoidably  a  little  broke  to 
pieces,  damaged,  and  spoiled  the  same,  doing  no  unneces- 
sary damage  to  the  said  plaintiff  on  the  occasion  aforesaid, 
as  they  lawfully  might  for  the  cause  aforesaid,  which  are 
the  said  several  supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 
above  in  his  said  declaration  complained  against  them  the 
said  defendants.  And  this,  &c. — [Conclude  with  a  verifi" 
cation^  as  ante,  907,  sixth  form.']  [And  for  a  further  xiiird  plea,  that 
plea,   Ac.   actio    noA.l— Because   they  say,  that  the  said  p^*'"'.'"  .^V  "»- 

J       If        V  •         1  .  1       o         .        »  .1  «  1  ^    lawfully  in  llie  oc- 

awelling-nouses  m  which,  &c.  m  the  said  first  and  second  mparion  of  the 
counts  of  the  said  declaration  mentioned,  before  and  at  the  P/r  o.!fri  ^Tl^^' 

,_    .  .  .  *•'?  entry,  &€. 

said  times  when,  &c.  in  the  said  first  and  second  counts  men-  under  same  sta- 
tioned, were  and  are  certain  dwelling-houses  situate  in  the 
said  parish  of  D.  in  the  said  county  of  B;  belonging  to  and 
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provided  by  and  at  the  charge  of  the  said  parish  of  D.  for 
the  habitation  of  the  poor  of  such  parish,  of  which  said 
parish  the  said  W.  W.  at  the  said  times  when,  &c.  was  one 
of  the  churchwardens;  and  that  afterwards,  and  before  the 
said  times  when,  &c.  to  wit,  on  the  S7th  day  of  September, 
A.  D.  1830,  the  said  plaintiff  unlawfully  intruded  himself 
into,  and  was  in  the  occupation  of  the  said  dwelling-houses 
in  which,  &c.  and  from  thence  until  and  at  the  time  of  the 
making  the  complaint  hereinafter  mentioned,   remained  in 
possession  thereof,  and  had  neglected  and  refused  to  quit 
the  same,  and  deliver  up  possession  to  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  D.  within 
one  month  after  a  certain  notice  and  demand  in  writing  for 
that  purpose,  signed  by  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  of  D.  which  had  before  then, 
to  wit,  on  the  ^th  day  of  September,  A.  D.  1830,  been 
delivered  to  the  said  plaintiff,   and  since  the  delivery  of 
which  upwards  of  one  month  had  expired,  whereupon  the 
said  defendant  W.  W.  so  then  being  one  of  the  church- 
wardens of  the  said  parish,  to  wit,  on  the  9th  day  of  May, 
in  the  year  of  our  lord  1830,  duly  preferred  an  information 
and  complaint  upon  oath  against  the  said  plaintiff,  of  the 
pr^nises  last  aforesaid,  before  W.  M.  and  B.  W*  esquires, 
two  of  his  majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  B.;  and  thereupon  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  the  said  W.  M.  and  B.  W.  esq. 
as  such  justices  as  aforesaid,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  duly  issued  a  cer- 
tain other  summons,  under  their  hands  and  seals,  to  the  said 
plwitiff,  and  thereby  then  and  there  required  the  said  plain- 
tiff to  appear  before  them  and  such  other  of  his  majesty *& 
justices  of  the  peace  for  the  said  county  of  B.  as  should  be 
present  at  the  [Sun  Inn]  in  W.  in  the  county  of  B.  on  Satur- 
day, the  23d  day  of  May  then  instant,  at  eleven  o'clock  in 
the  forenoon,  then  and  there  to  answer  the  said  last-men- 
tioned premises,  and  then  and  there  caused  the  last-men* 
tioned  summons  to  be  delivered  to  the  said  plaintiff  upwards 
of  seven  days  before  the  S3d  day  of  May,  in  the  said  sum- 
mons mentioned,  to  wit,  on  the  9th  day  of  May,  in  the  year 
last  aforesaid ;  and  thereupon  afterwards,  to  wit,  on  the  said 
23d  day  of  May,  at  the  said  [Sun  Inn]  in  W.  aforesaid,  the 
said  plaintiff  having  been  so  duly  summoned  as  last  afore- 
said, then  and  there  appeared  before  the  justices,  who  then 
and  there  proceeded  to  hear  and  determine  the  matter  of 
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die  laid  last-mentioned  complfdnt^  according  to  the  form  of 
the  Statute  in  such  case  made  and  provided,  but  the  said 
pkbtiff  did  not  shew  sufficient  cause  why  possession  of  the 
said  dwelling-houses  in  which,  &c.  should  not  be  delivered 
up  to  the  said  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  D.l  and  thereupon  the  said  justices  did 
then  and  there  duly  find  and  adjudge  the  same  complaint  in 
that  plea  mentioned  to  be  true;  and  thereupon  the  said 
W.  M.  and  B.  W.  esquires,  being  such  justices  of  the  said 
county  of  B.  as  aforesaid,  afterwards  and  before  the  said 
timea  when,  &c.  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  W.  in  the  said  county  of  B.  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  duly  made 
and  issued  their  certain  warrant  under  their  hands  and  seals, 
directed  to  the  chief  constables  of  the  hundred  of  W.  in  the 
county  of  B.  and  to  the  petty  constables  of  the  parish  of  D. 
in  the  said  hundred  and  county,  and  to  each  and  every  of 
them,  and  thereby  charged  and  commanded  them  that  they 
should  without  delay  go  to  and  cause  possession  of  the  said 
dwelling-houses  in  which,  &c.  to  be  delivered  to  the  church- 
wardens and  overseers  of  the  parish  of  D.  or  some  or  one 
of  them,  pursuant  to  and  in  compliance  with  the  directions 
of  an  Act  passed  in  the  59th  year  of  the  reign  of  King 
George  the  Third,  intituled,  '*  An  Act  to  amend  the  Laws 
for  the  Relief  of  the  Poor ;"  which  said  last-mentioned  war- 
rant, afterwards,  and  before  the  said  times  when,  &c.  to 
wit,  on  the  24th  day  of  May,  A.  D.  18S0,  was  delivered  to 
the  said  defendant  J.  K.  who  then  and  from  thence  until 
and  at  the  said  times  when,  &c.  was  a  petty  constable  of  the 
sud  parish  of  D.  in  due  form  of  law  to  be  executed ;  by 
virtue  of  which  said  warrant,  he  the  said  J.  K.  so  being 
such  constable  as  aforesaid,  and  the  said  W.W.  in  his  aid 
and  assistance,  and  by  his  command,  afterwards,  to  wit,  at 
the  said  times  when,  &c.  the  same  then  and  there  being  in 
the  day-time,  broke  and  entered  into  the  said  dwelling- 
houses  in  which,  &c.  in  the  said  first  and  second  counts 
mentioned,  in  order  to  cause  possession  of  the  said  dwelling- 
houses  to  be  deUvered  to  the  said  W.W.  so  being  one  of  the 
churchwardens  of  the  said  parish  of  D.  aforesaid,  and  for 
the  purpose  aforesaid,  gently  put  out  and  amoved  the  said 
pkuntifT  and  his  family  from  the  possession,  use,  occupation, 
and  eDJoyment  of  the  said  dwelling-houses  in  the  said  first 
and   second  counts  mentioned,   the  said  plaintiff*  and  his 
&mi1y  having  refused  to  go  and  depart  from  and  out  of  the 
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said  dwelling-houses,  although  they  were  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  requested  so  to  do, 
and  then  and  there  kept  and  continued  the  said  plaintiff 
and  his  family  so  put  out  and  amoved,  for  the  said  space  of 
time  in  those  counts  respectively  mentioned;  and  because 
the  said  goods  and  chattels  at  the  said  times  when,  &c.  were 
wrongfully  in  the  said  dwelling-houses  encumbering  the  same, 
the  said  defendant  J.  K.  as  such  petty  constable  as  afore- 
said, and  the  said  W.  W.  in  his  aid  and  assistance,  and  by 
his  command,  at  the  said  times  when,  &c.  in  the  said  first 
and  last  counts  mentioned,  seized  and  took  the  said  goods 
and  chattels  in  the  said  first  and  last  counts  mentioned,  then 
found  and  being  in  the  said  dwelling-houses  in  which,  &c. 
and  removed  and  carried  them  away  to  a  small  and  con- 
venient distance,  to  wit,  in  the  parish  of  D.  aforesaid,  in 
the  county  aforesaid,  and  there  left  the  same  for  the  use  of 
the  said  plaintiff,  doing  no  unnecessary  damage  to  the  said 
goods  and  chattels  on  the  occasion  aforesaid,  in  order  to 
cause  possession  of  the  said  dwelling-houses  in  the  said  first 
and  last  counts  mentioned,  to  be  delivered  to  the  said  W.W. 
so  being  one  of  the  said  churchwardens  of  the  said  parish 
of  D.  for  and  on  behalf  of  himself  and  the  said  other  church- 
wardens and  overseers ;  and  the  said  defendant  W.W.  and 
the  said  other  defendant  as  his  servant  and  by  his  command, 
then  and  there  committed  the  other  supposed  trespasses  in 
the  introductory  part  of  this  plea  referred  to,  as  they  lawfully 
might  for  the  cause  aforesaid.  And  this  they  the  said  de- 
fendants are  also  ready  to  verify,  wherefore  they  pray  judg- 
ment if  the  said  plaintiff  ought  to  haVe  or  maintain  his  afore- 
said action  thereof  against  them,  &c. — [Fourth  plea,  tojirst 
and  second  counts  liberum  tenementum  of  the  churchwardens 
and  overseers  of  t/ie  poor  of  the  parish  of  D,  as  such.  Fifth 
plea,  justifying  the  removal  of  the  goods  as  encumbering 
the  close,  S^c*  of  the  churchwardens  and  overseers."] 


Plea  to  trespass 
ill    plaintiff  *fi 
houKe,  and  taking 
his  goods,  Uiat 
the  goods  had 
been  fraud  nlently 
removed  Uiere  by 
plaintiff,  to  pre- 
vent a  distress  for 
rent  doe  to  one 
of  defendants  for 
other  premises, 
wherefore  defen- 
dants entered  and 


[First  plea,  general  issue;  second  plea,  actio  nonJ] — ^Be- 
cause  they  say,  that  the  said  plaintiff,  on,  &c.  ( day  when 


*  See  the  avowries,  ante, 
1053,  and  notes.  Tbis  defence 
cannot,  under  11  Geo.  2.  c.  19, 
be  given  in  evidence  nnder  the 
general    issae,    but    mast    be 

distrained,  nnder  11  Geo.  2.  c.  19  ^ 


pleaded  specially,  ride  1  £sp. 
Rep.  257.-4  Canipb.  136.  If 
a  third  person  sites  for  the 
entry  into  his  bouse,  and  tak- 
iug  the  goods  as  bis  goods,  the 
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rent  fell  due,)  and  for  a  long  space  of  time  then  last  past, 
and  from  thence  until  and  at  the  said  time  when,  &c.  held 
and  enjoyed  certain  premises,  situate  and  being  in  the  parish 

of in  the  county  aforesaid,  as  tenant  thereof  to  the 

said  C.  D.  under  and  by  virtue  of  a  certain  demise  thereof, 
before  then  made  by  the  said  C.  D.  to  the  said  plaintiffs, 
upon  which  demise  a  certain  yearly  rent,  to  wit,  the  rent  or 
sum  of  £ —  was  reserved  and  made  payable  by  the  said 
plaintiff  to  the  said  C*  D.  by  four  even  and  equal  quarterly 
payments,  to  wit,  on,  &c.  ( stating  the  days  of  payment ;) 
and  the  said  C.  D.  in  fact  further  says,  that  just  before  the 
said  time  when,  &c.  to  wit,  on  the  ^  day  and  year  last  afore- 
said, a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  the 
rent  aforesaid,  for  [one  quarter]  of  a  year  of  the  said  de- 
mise, ending  on  the  day  and  year  last  aforesaid,  became  and 
was  due,  owing,  and  payable  from  the  said  plaintiff  to  the 
said  C.  D.  and  from  thence  until  and  at  the  said  time 
when,  &c.  remained  and  contintied  due,  in  arrear,  and  un- 
paid ;  and  the  said  C.  D.  and  £.  F.  in  fact  further  say, 
that  just  before  the  said  time  when,  &c.  that  is  to  say, ''  afcer 
the  said  rent  became  and  was  due  and  payable,  and  when 
the  same  was  actually  due,  in  arrear,  and  unpaid  ^  and"  with- 
in thirty  days  next  before  the  said  time  when,  &c.  the  said 
plaintiff  fraudulently  and  clandestinely  conveyed  away,  and 
carried  off  and  from  the  said  premises  so  held  and  enjoyed 
by  the  said  plaintiff,  as  such  tenant  thereof  to  the  said  de- 
fendant as  aforesaid,  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  being  the  proper  goods  and  chattels 
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jastiGcation  must  be  confined 
to  the  entry  into  the  house, 
and  the  plaintifFs  property  in 
the  goods  must  be  disputed 
imder  the  general  issue;  for 
the  statute  11  Geo.  2.  c.  10. 
8.  1  &  2,  only  applies  to  the 
tenant's  goods  being  fraoda- 
lently  removed,  and  even  pro- 
tects subsequent  bona  fide  sales. 
In  the  latter  case  it  will  not 
be  necessary  to  state  how  the 
goods  were  dispose<l  of.  As  to 
what  cases  are  within  the  act, 
and  what  will  be  a  good  de- 
fence under  this  plea,  see  ante, 
4115  b,  c. 

*  This  statement  of  the  par- 
ties   to    the    original    dcuilsc 


seems  unnecessary,  and  should 
be  omitted,  if  not  dearly  the 
fact. 

**  It  has  been  considered  that 
the  statute  II  Geo.  2.  c.  19, 
applies  only  to  removals  after 
the  rent  is  actually  due  and  in 
arrear,  tyide  3  Esp.  N.  P.  Rep. 
16..— 1  Saund.  2B4a.— ,Scrft'£«/e 
4Canipb.l36;  and  the  words  of 
the  statute  do  not  justify  such 
a  conclusion.  Rent  is  not  ac- 
tuallv  due  until  the  last  instant 
of  that  day  on  which  it  is  made 
payable  ;  see  also  2  Saund. 
2.  a,  b.  if  the  removal  was 
before  the  rent  became  due, 
then  omit  the  words  between 
inverted  commas. 
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oj  him  the  said  plaintiffs  to  prevent  the  said  defendant 
from  distraining  the  same  for  the  said  rent,  so  "  before  and 
at  the  time  of  the  said  removal  actually**  due,  in  arrear,  and 
unpaid  as  aforesaid,  and  for  that  purpose  conveyed  the  s^d 
goods  and  chattels  in  the  said  declaration  mentioned,  to  the 
said  [warehouse]  in  which,  &c.  without  leaving  any  other 
goods  or  cfiattels  in  the. said  premises,  so  held  by  the  s€ud 
plaintiff  as  ctforesaid,  whereon  the  said  defendant  could  or 
might  distrain  for  such  arrear  of  rent  as  aforesaid^ ,  for 
which  reason,  and  because  the  said  rent  still  remuned  in 
arrear  and  tmpaid,  and  because  there  was  no  sufficient  dis- 
tress upon  the  said  premises  so  held  by  the  said  plaintiff  as 
aforesaid,  whereon  the  said  C.  D.  could  distrain  for  such 
arrear  of  rent%  and  because  the  said  goods  and  chattels, 
which  had  been  so  fraudulently  and  clandestinely  conveyed 
away  and  carried  off  by  the  said  plaintiff  as  aforesaid,  still 
remained  and  were  in  the  said  [warehouse]  in  which,  &c.  to 
which  the  same  had  been  so  conveyed  as  aforesaid,  the  said 
C.  D.  in  his  own  right,  and  the  said  E,  F.  as  the  servant  of 
the  said  C.  D.  and  by  his  command,  afterwards,  and  while 
the  said  rent  so  remained  due,  in  arrear,  and  unpaid  as 
aforesaid,  and  within  thirty  days^  next  after  the  said  goods 
and  chattels  were,  and  had  so  been  fraudulently  and  clan- 
destinely conveyed  away  and  carried  off  as  aforesaid,  that 
is  to  say,  at  the  said  time  when,  &c.  entered  into  the  said 
[warehouse]  in  which,  &c.  in  the  said  declaration  men- 
tioned* (the  outer  door  thereof  being  then  open^)  in  order 
to  seize  and  take  the  said  goods  and  chattels,  so  therein 
being  as  aforesaid,  as  a  distress  for  the  said  arrear  of  rent 
so  due  and  owing  unto  the  said  C.  D.  as  aforesaid,  and  did 


*  It  must  appear  that  the 
goods  removed  were  the  pro- 
perty of  the  tenant,  for  it 
seems,  by  analogy  with  the  de- 
cision on  the  statute  6  Anne, 
c.  14,  reported  in  Strange,  787, 
that  the  8tatntell6eo.2.  c.l9. 
8. 2,  does  not  extend  to  lodgers, 
or  persons  not  being  immediate 
tenants.     See  5  M.  &  S^  38. 

^  These  words,  though  com- 
monly used,  appear  to  be  un- 
necessary. 

^  This  averment,  though 
usual,  appears  to  be  unneces- 
sary. 

^  The  statute  requires   the 


distress  to  be  made  within 
thirty  davs  after  the  removal. 

•  Landlords  and  lessors  are 
empowered,  by  11  Geo.  2.  c  19* 
sec.  7,  to  break  open  in  the  dnif 
timCy  with  ifie  assittanee  of  a, 
peace  officer ^  any  place  where 
goods,  fraudulently  removed, 
are  deposited,  even  a  dweiling- 
house,  "  oath  being  first  made 
before  some  justice  of  the  peaee 
of  a  reatonable  ground  to  sus- 
pect such  goods  to  be  therein." 
See  also  2  Saund.  284  b» 

^  This  averment  is  necessarf  » 
see  1 1  Moore,  40. 
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thereupon,  at  the  said  time  when,  &c.  and  within  thirty 
days  next  after  the  said  goods  and  chattels  had  been  and 
were  so  fraudulently  and  clandestinely  conveyed  away  and 
carried  off  as  aforesaid,  in  the  said  [warehouse]  in  which, 
&c.  take  and  seize  the  said  goods  and  chattels,  in  the  in- 
troductory part  of  this  plea  mentioned,  so  there  found,  as  a 
distress  for  the  said  arrear  of  rent  (the  same  then  remaining 
due,  in  arrear,  and  unpaid*,)  and  did  impound  the  same  at 
a  small  and  convenient  distance  from  the  said  [warehouse,] 
in  which,  &c.  and  did  thereupon  give  due  notice  of  such 
distress,  and  of  the  cause  of  such  taking,  and  also  of  the 
said  place  where  the  said  part  of  the  said  furniture,  goods, 
and  chattels  was  impounded,  unto  the  said  plaintiff,  and 
did  keep  and  detain  the  said  goods  and  chattels,  under  the 
said  distress,  for  the  space  of  five  days  next  after  the  taking 
and  carrying  away  the  same  as  aforesaid,  in  order  to  give 
the  said  plaintiff  an  opportunity  to  replevy  the  same,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and 
provided ;  and  the  said  plaintiff  not  having  replevied  the 
said  part  of  the  said  goods  and  chattels,  within  the  said 
space  of  such  five  days,  the  s.aid  C.  D.  in  his  own  right,  and 
the  said  £.  F.  as  bis  servant,  and  by  his  command,  after- 
wards, and  after  the  expiration  of  the  said  space  of  five 

days,  to  wit,  on  the day  of in  the  year  aforesaid, 

caused  the  same  to  be  in  due  manner  appraised  by  two 
sworn  appraisers  ^  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided ;  and  after  such  appraisement, 
the  said  C.  D.  and  E.  F.  kept  and  detained  the  same  for  the 
use  of  the  said  C.  D.  in  satisfaction  of  the  said  rent  and  the 
charges  of  the  distress  and  appraisement  aforesaid  ^,  as  they 
lawfully  might  for  the  cause  aforesaid,  inasmuch  as  the  said 
plaintiff  had  not  replevied  the  said  part  of  the  said  fur- 
niture, goods,  and  chattels,  or  paid  the  said  arrear  of  rent, 
together  with  the  charges  of  the  distress  and  appraisement 
aforesaid,  to  the  said  C.  D.  and  £.  F.  And  this  the  said 
defendants  are  ready  to  verify,  wherefore,  &c. — [Conclude 
with  a  vertficationy  as  ante,  907.] 


*  The  sUt.  11  Geo.  2.  c.  19, 
s.  I,  directs,  that  the  goods 
shall  be  disposed  of  **  in  such 
manner  as  if  they  had  been 
distrained  on  the  premises," 
and  therefore  the  plea  proceeds 
to  shew  that  the  directions  of 
the  Stat.  2  W.  &  M.  s.  I.  c.  8, 
have  been  compiled  with. 


^  Quaere,  if  it  should  not 
be  shewn  by  whom  sworn,  as 
directed  by  the  stat.  2W.  &  1V1. 
8.  1.  c.  5. 

^  Quwre,  if  a  sale  and  pay- 
ment of  the  overplus  ought  not 
to  be  stated,  as  directed  by  the 
stat.  2  W.  (k  M.  8. 1.  c.  5. 
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General  iBsue  •.     In  the  King's  Bench  (or  "  C  P."  or  "  Exchequer.^ 

C.  D.  ^       Term,  —  WiU.  4. 

ats.  f     And   the  said  C.  D.  by 

John  Doe,  on  demise  of  A.  B.  i  £.  F.  his  attorney,  conies 
and  others.  •^  and  defends  the  force  and 

injury,  when,  &c.  and  says,  that  he  is  not  guilty  of  the  said 
supposed  trespass  and  ejectment  [or,  if  several  ousters  are 
laid  in  the  declaration  *'  of  the  said  supposed  trespasses 
and  ejectments**]  above  laid  to  his  charge,  or  of  any  part 
thereof,  in  manner  and  form  as  the  said  John  Doe  hath 
above  thereof  complained  against  him ;  and  of  this  be  the 
said  C.  D.  puts  himself  upon  the  country,  &c. 


'See  form,  Tidd's  Forms,     jarisdictioD,  see Tidd's  Forms, 
208.    As  to  pleading  to  the     9th  ed.  630. 


[  1142  ] 
REPLICATIONS  IN  ABATEMENT. 

In  the  King's  Bench  (or  "  C.  Pr  or  "  Exchequer :") 

A,  B. )  Term,  —  Will.  4.       ^^  coverture. 

agt.  >  And  the  said  plaintiff  saith,  that  his  said  bill  [or  to  a  plea  of  co- 
C.  D.  S  "  the  said  writ"  J  by  reason  of  any  thing  by  the  said  ^^J^^jJ^^^;*''''^*"* 
defendant  in  her  said  plea  above  alleged,  ought  not  to  be 
quashed,*  because  he  says,  that  at  the  time  of  the  exhibit- 
ing the  said  bill  [or,  if  in  C.  P.  or  by  original,  say,  "  at  the 
time  of  issuing  of  the  said  writ,'*^]  against  the  said  defendant, 
she  the  said  defendant  was  not  married  to  the  said  £.  F.  in 
the  said  plea  mentioned,  in  manner  and  form  as  the  said 
defendant  hath  above  in  her  said  plea  in  that  behalf  alleged. 
And  this  he  the  said  plaintiff  prays  may  be  inquired  of  by 
the  country,  &c. 

TO 
NON-JOIirOBR. 

[Commencement  as  above,  to  the  asterisk.] — Because  he  to  a  plea  of  oon- 
saith,  that  the  said  several  promises  and  undertakings  were  Jo>°^«r  *".■•" 

.  '^  .  ^  snrapsit,  that  the 

not  made  by  the  said  defendant  jointly  and  together  with  promises  were 
the  said  E.F.  in  manner  and  form  as  the  said  defendant  fe^dwii^iUooe^ 
hath  above  in  his  said  plea  in  that  behalf  alleged.    And  this 
he  the  said  plaintiff  prays   may  be  inquired  of  by   the 
country,  &c. 

A.  B.  )  TO  MISNOMER. 

agt.  >     And  the  said  plaintiff  saith,  that  his  said  bill  [or,  To  a  plea  of  mis- 
C.  D,  S if  in  a  P.  or  by  original,  say,  "  the  said  writ,"]  by  "eXu  wm  ^'' 
reason  of  any  thing  by  the  said  E.  D.  in  his  said  plea  above  known  as  well  by 

.^^___ ^^^^ ^___-_  the  one  name  as 

*  See  the  plea»  and   notes,  should  be  replied, 

ante,  899.    The  forms  in  Lil.  ^  See   the  pleas  and   notes, 

£ntl23.— 2  Rich.  C.  P.  1,2.  ante,    900,    and    the    formsi, 

1  Mall.  9,  conelade  with  a  for-  1  Wentw.  17,  33,  47.-2  Rich, 

mal  traverse  and  verification,  C.  P.  3,  and  the  note  to  the 

but  this,  according  to  the  ge-  last  form, 

neral    rule     of    replying,    in  ^  See  Tidd's  Forms,  6th  edit. 

1  Sannd.   103  b,  n.  3,  is  an-  266. — Rastall's  Entries,  54. — 

necessary,  and  the  above  form  Thomp.  1. — 1  Wentw.   Index, 

of  commencement  and  conclusion  Evidence  of  the  defendant  hav- 

(inserting  the  word  **  iort<"  in-  log  been  once  or  twice  called 

stead  of/'  bill,**  when  the  pro-  by  the  name  he  is  sued  by,  will 

ceedings  are  in  the   Common  not  suffice,  3  M.  &  S.  453.    The 

Pleas,  or  by  original)  will  in  all  plaintiff  may,  even  in  a  penal 

cases  suffice.     If  the  defendant  action,  amend  writ  aud  decla- 

bad  been  married,  but  her  bus-  ration,  by  applying  to  a  judge, 

band    dead,     the    latter    fact  3  M.  &  S.  4-30. 
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TO  MISNOMER,    alleged,  ought  not  to  be  quashed,  because  he  saith,  that 

the  said  E.  D.  long  before  and  at  the  time  of  the  exhibitiDg 
the  said  bill,  [or,  if  in  C.  P.  or  by  original^  say,  "  issuing 
of  the  said  writ**]  was,  and  still  is,  called  and  known  as 
well  by  the  name  of  C.  D.  as  by  the  name  of  £.  D.  to  wit, 
at,  &c.  (venue)  aforesaid.  And  thb  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c.  * 

To  a  plea  of  mU-   J^^  g,  ^ 

r'^Mitirn'^in  ^'      ^^^  C     ^"^  *®  ®*'^  plaintiff  saith,  that  the  said  person 
bail  >>.  C.  D.  9  against  whom  the  said  plaintiff  hath  exhibited  his 

said  bill  by  the  name  of  C.  D.  ought  not  to  be  admitted 
or  received  to  plead  the  plea  by  him  above  pleaded,  for 
quashing  the  said  bill  of  the  said  plaintiff;  because  he  saith, 
that  the  said  person  against  whom  he  the  said  plaintiff  hath 
exhibited  his  said  bill  by  the  name  of  C.  D*  heretofore,  to 

wit,  in  the  Term  of last  past,  came  into  this  court  here, 

and  put  in  bail  at  the  suit  of  the  said  plaintiff  in  the  plea 
aforesaid,  by  the  name  of  C.  D.  as  by  the  record  thereof 
remaining  in  the  said  court  of  our  said  lord  the  king^  before 
the  king  himself,  at  Westminster  aforesaid,  more  fully  ap- 
pears. And  this  he  the  said  plaintiff  is  ready  to  verify  by 
that  record ;  wherefore  he  prays  judgment  if  the  said  per- 
son against  whom  he  the  said  plaintiff  hath  exhibited  his 
said  bill  by  the  name  of  C.  D.  ought  to  be  adnutted  or  re- 
ceived to  his  said  plea  for  quashing  the  said  bill,  contrary 
to  his  own  acknowledgment  and  the  said  record,  &c.  and 
that  he  may  answer  over  to  the  said  bill. 

CAMKYUR   R1I.I.A 

V  K  L    II 12  I*  %'  K 

Casuftuf  bUia  tel        ^^^  hereupon  the  said  plaintiff,  inasmuch  as  he  cannot 
*rnr*«.  deny  the  several  matters  above  pleaded  by  the   said  de- 

fendant, but  admits  the  same  to  be  true,  prays  judgment 
that  the  said  bill  [or,  if  in  C  P.  or  by  original,  say,  **  writ,"] 
of  the  said  plaintiff  may  be  quashed,  to  the  intent  that  he 
the  ssud  plaintiff  may  exhibit  a  better  bill  [or,  ifinC.P.or 
by  original,  say,  "  issue  a  better  writ,**]  against  the  said  de- 
fendant; therefore  it  is  considered  by  the  court  of  our  aaid 
lord  the  king,  before  the  king  himself  [or,  in  C.,P.  ^  of 
the  Bench  aforesaid,"]  now  here,  that  the  said  bill  [or  "  writ*^ 
of  the  said  plaintiff  be  quashed,  &c. 

•  1  B.  &  P.  60.— Rast.  Ent,  6tb  ed.267.— 1  Ld.  RayiB.249. 

108»  334.— Willes,  668.  2  New  Rep.  463. 

^  As  to  this  replicatioD,  see  ^  See  Tidd's  Forms,  61h  ed. 

Bac.    Abr.    Pkas.    I.    11.—  267. 
Tliomp.  Eut.  1. — Titid's  Forms, 


[  1144  ] 


REPLICATIONS  IN  BAR. 


{The  replication  qf  mdtier  of  estoppel  commences  dif-  Estoppel*. 
ferently/rom  other  replications^  and  is  as  follows  .•] — "And 
the  said  plaintifF  saith,  that  the  said  defendant  ought  not 
to  be  admitted  or  received  to  plead  the  said  plea  by  him 
[secondly]  above  pleaded,  as  to  so  much  thereof,  wherein  he 
alleges  that,  &c.  {slating  the  part  of  the  plea  to  which  the 
estoppel  relates."] — Because  he  says,  that,  &c.  [here  state  the 
ground  of  estoppel^  either  by  the  pleadings  and  verdict  in  a 
former  suit^  or  by  a  bond,  ^c.  as  in  the  forms  referred  to  in 
the  note  %  and  conclude  as  follows :]  and  tfab  he  the  said 
plaintiff  is  ready  to  veriy,  wherefore  he  prays  judgment  if 
the  said  defendant  ought  to  be  admitted  or  received  against 
the  said  record  [or  "  against  his  own  acknowledgment  by 
his  deed  aforesaid,"]  to  plead  the  plea  by  him  [lastly]  above 
pleaded  in  this  suit,  that,  &c.  [stating  and  concluding  with 
the  allegation  in  that  part  of  the  plea  to  which  the  estop^ 
pel  relates.^ 

In  the  K.  B.  (or  "  C  P*"  or  ''Exchequer.*^ 

A.  B.  J  Term,  —  WUL  4. 

agt.  (     And  the  sud  plaintiff  as  to  the  plea  of  the  said  ^^^'^ 
C.  D. )  defendant  by  him  [first]  above  pleaded,  and  whereof 
he  hath  put  himself  upon  the  country,  doth  the  like. 


*8ee  the  forms  of  repliea" 
turns  of  estoppel,  3  East,  348 
to  351.— Willes,  10.^1  Saond. 
257.-6,  T.  R.  62.  and  of  re- 
joinders of  estoppel,  Carth.  65. 
1  Saund.  325,  n.  4.  Matter  of 
estoppel,  if  it  appear  on  the 
record,  should  be  demnrred 
to,  2  Stra.  817.— 2  Ld.  Raym. 
1650 ;  if  not,  it  should  be 
pleaded*  2  B.  Ss  A.  662.— 
3  East,  346  ;  though  estoppel 
be  not  pleaded,  the  jury  may 
find  it  specially,  and  the  eoort 
will  thereufoa  give  judgment 
acoordiagty  ,Com.  Dig.Pleader , 
S.  5.  Estoppel,  £.  10.— 2  B.  & 
A.  662. 

^  When  the  defendant  pleads 


only  one  plea,  and  concludes  to 
the  country,  and  the  issue  is 
immediately  made  up,  the  nmi- 
liter  is  not  framed  in  this  mode, 
but  the  words,  "  and  the  said 
plaintiff  doth  the  like,**  ure  add- 
ed at  the  end  of  the  plea  with 
an  award  of  the  venire.  Rich. 
C.  P.  148;  but  when  the  plain- 
tiff does  not  wish  immediately 
to  proceed  to  trial,  the  special 
similiter  is  adopted :  and  when 
there  are  several  pleas,  some 
concluding  to  the  country,  and 
others  with  a  verification,  the 
spemal  similiter  to  all  the  form- 
er is  proper,  ioserUng  the  words, 
"  secondly,"  "  thirdly,"  Ac. 
"  above  pleaded,*'  &c. 
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Iff   GBNBBAL. 

4.  Coinnicnce- 
inent  of  a  rrplU 
cation  to  a  »pe- 
rial  plea  uMially 
called  prtcludi 


And  the  said  plaintiff  as  to  the  said  plea  of  the  said  de- 
fendant by  him  [secondly]  above  pleaded,  saith,  that  the 
said  plaintiff,  by  reason  of  any  thing  by  the  said  defendant 
in  that  plea  alleged,  ought  not  to  be  barred  from  having 
and  maintaining  *  his  aforesaid  action  thereof  against  the 
said  defendant,  because  he  saith  that,  &c. — [Here  state  the 
sutject-mcUter  of  the  replication,'] 


In  the  K.  B.  (or  "  C.  P."  or  Exchequer P) 
A.  B.  \  '         TVrwi, 


5.  Coiirliisioii  to 
ihe  eoMHh-y, 


Wia.  4. 


The  like,  xiiesest- 
iug  the  di'-.iiti  of 
one  of  till*  di  leu- 
dasts. 


•)  ...       

r.  \  And  the  said  plaintiff  prays  a  day  to  imparl  to  the 
C.  D.  \  said  pleas,  and  then  to  reply  to  the  same,  and  it  is 
granted  to  him,  &c.  ;  and  thereupon  a  day  is  given  to  the 
parties  aforesaid  to  come  before  our  said  lord  the  king,  at 
Westminster,  on,  &c.  that  is  to  say,  for  the  said  plaintiff  to 
imparl  to  the  said  pleas,  and  then  to  reply  to  the  same,  &c. 
at  which  day,  before  our  said  lord  the  king  at  Westminster, 
come  as  well  the  said  plaintiff  as  the  said  C.  D.  by  their 
attomies  aforesaid,  and  the  siud  E.  F.  cometh  not,  and  here- 
upon the  said  plaintiff  giveth  the  court  here  to  understand 
and  be  informed,  that  after  the  last  continuance  of  the  plea 
aforesaid,  and  before  this  day,  to  wit,  on,  &c.  at,  &c.  (venue) 
aforesaid,  the  said  E.  F.  died,  and  the  said  C.  D.  survived 
him,  which  allegation  the  said  C.  D.  doth  not  deny,  but 
admits  the  same  to  be  true,  therefore  let  all  the  proceedings 
in  thb  cause  against  the  said  £.  F.  be  stayed.  And  the 
said  plaintiff  as  to  the  said  plea  of  the  said  C.  D.  and  £.  F. 
by  them  first  above  pleaded,  and  whereof  they  have  put 
themselves  upon  the  country,  doth  the  like.  And  the  said 
plaintiff  as  to  the  said  second  plea,  &c. — [Same  as  in  the 
above  /orm.] 

And  this  he  the  said  plaintiff  prays  may  be  inquired  of 
by  the  country,  &c. 


4.  ConrliiMon  And  tliis  he  the  said  plaintiff  is  ready  to  verify,  wherefore 

with  a  ririjicniivn  i  .■  ^         ji-j  it-  .•■ 

in  assttmiiMt.        "C  prays  Judgment,  and  his  damages  by  him  sustained  cm 


*  This  is  the  proper  mode  of 
commencemeat  when  the  repli- 
catioD  denies  or  coDtains  ao  an- 
swer to  the  whole  of  the  plea, 
but  when  the  replication  con- 
tains only  an  answer  to  a  part 
of  the  plea,  it  must,  in  the 
cuniuiencement,  be qualiGed  ac- 


cordingly, becaosea  repUcatioa 
assoming  to  answer  the  whole 
of  the  plea,  but  in  fact  only 
answering,  a  part  is  insafficienU 
1  Sannd.  28,  n.  3. — Com.  Dig. 
Pleader,  F.  26. — ^Ante,  voL  i- 
Index,  *'  Replication.'* 
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occasion  of  the  non-performance  of  the  said  several  pro-     in  gbnbrau 
mises  and  undertakings  in  the  said  declaration  mentioned, 
to  be  adjudged  to  him,  &c. 


REPLICATIONS  IN  ASSUMPSIT. 

TO  USURY. 

[Replicatiotis  to  pleas,  ante,  909  a.    First  similiter  to  the  To  plea  of  usary 
general  issue  ;  second  similiter ,  as  follows  i] — And  the  said  ^  bill  of  ex- 
plaintifis  as  to  the  said  plea  of  the  said  defendant  by  him  change,  that  th« 

r  ^i^«  iti  ir/»i  i»v«i    bill  was  indorsed 

[secondly]  above  pleaded  to  the  [nrstj  count  ot  the  said  to  piainttifs 
declaration  saith,  that  they  the  said  plaintiffs  by  reason  of  JJ^Jj>»*  \^^-^ 
any  thing  by  the  said  defendant  in  that  plea  alleged,  ought  and  for  valae, 
not  to  be  barred  from  having  and  maintaining  their  afore-  ^^' 
said  action  thereof  against  him  the  said  defendant,  because 
protesting  that  such  usurious  agreement  was  not  made  as  in 
the  said  i^lea  to  the  [first]  count  mentioned,  and  that  the 
said  bill  of  exchange  in  the  said  [first]  count  mentioned, 
was  not  given  for  such  usurious  consideration  as  in  the  said 
plea  to  the  said  [first]  count  mentioned  for  replication, 
nevertheless  the  said  plaintiffs  say,  that  the  said  bill  of  ex- 
change in  the  said  [first]  count  mentioned  was  indorsed  to 
the  said  plainti£Ps  after  the  10th  day  of  June  in  the  year  of 
our  lord  18S0,  and  before  the  same  bill  became  due,  to  wit, 
on  the  day  and  year  in  the  said  declaration  in  that  behalf 
mentioned,  to  wit,  at,  &c.  {venue)  aforesaid,  for  valuable 
consideration,  that  is  to  say,  for  and  in  consideration  of  [the 
said  plaintiff  discounting  the  same,  and  paying  therefore  to 
the  said  G.  H.  being  then  and  there  the  holder  thereof,  a 
large  sum  of  money,  to  wit,  the  amount  of  the  said  sum  of 
money  in  the  said  bill  of  exchange,  less  the  legal  interest 
thereon,  for  the  time  which  the  said  bill  then  had  to  run], 
and  that  they  the  said  plaintiffs  had  not,  at  the  time  of  the 
said  bill  being  so  indorsed  to  the  said  plaintiffs  as  aforesaid, 
or  at  the  time  of  so  discounting  the  same,  or  paying  such 
consideration  for  the  said  bill  of  exchange  as  aforesaid,  at 
any  time  before  actual  or  any  notice  that  the  said  bill  of  ex- 
change had  been  made,  accepted,  indorsed,  or  given  for  the 
usurious  consideration,  or  upon  the  usurious  contract  in  the 
said  plea  to  the  said  [first]  count  in  that  behalf  mentioned, 
or  for  any  usurious  consideration,  or  upon  any  usurious 
contract  whatsoever.  And  this,  &c. — [Conclude  with  a 
verification,  as  ante,  1145.] 

"  See  68  Geo.  3.  c.  93. 
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TO  nrtAMCT.         [Commencemeni  preeludi  nan,  eu  aii^tf,  1145.] — ^Became 

Mt^J^nfM^^r**'  ^^  ^^^'  ***  *®  ^^  defendant,  at  the  time  of  the  making 

of  his  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned,  was  of  the  full  age  of  twenty-one 
years,  to  wit,  at,  &c.  {venue)  aforesaid,  and  not  within  the 
age  of  twenty-one  years,  in  manner  and  form  as  the  said 
.  defendant  hath  above  in  his  said  second  plea  in  that  behalf 
alleged.  And  this  he  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c. 

To  plea  of  in-  [Similiter  to  general  issue,  if  pleaded,  as  ante,  1144.]— 

SSa^  &?*wlre  ^^  ^  ^  ^^^  said  plea  of  the  said  defendant  by  him 
n^euarUi,  and  [secondly]  above  pleaded,  so  far  as  the  same  relates  to  the 
mentioDed  in  the    several  promises  and  undertakings  in  the  said  [first,  second, 

sizth  connt  was     third,  fourth,  and  sixth  ^  counts  of  the  said  declaration  men- 
paid  for  neces-        •        j      i  • 
sariet;  and  noli     tioned,  the  said  plaintiff  saith,  that  he,  by  reason  of  any 

^x'TonTy  \t^T  *^^"^  ^y  *®  ^^'^  defendant  in  that  plea  above  alleged,  ought 
bad  and  received,  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
•tatcdK^^""  action  against  him,  in  respect    of  the  premises  in  those 

counts  respectively  mentioned,  because  he  saith,  that  the 
said  meat,  drink,  washing,  lodging,  and  other  necessaries  in 
the  said  [first  and  second]  counts  of  the  said  declaration 
respectively  mentioned  to  have  been  found  and  provided  by 
the  said  plaintiff  for  the  said  defendant,  were,  at  the  time  of 
finding  and  providing  the  same,  meat,  drink,  washing,  lodg- 
ing, and  other  necessaries,  suitable  to  the  then  degree,  estate, 
and  condition  of  the  said  defendant*^,  to  wit,  at,  &c.  {venue) 
aforesaid,  and  that  the  said  goods,  wares,  and  merchandize, 
in  the  said  [third  and  fourth]  counts  of  the  said  declaration 
respectively  mentioned  to  have  been  sold  and  delivered  by 
the  said  plaintiff  to  the  said  defendant  were,  at  the  time  of 
the  sale  and  delivery  thereof,  also  necessaries  suitable  to  the 
then  degree,  estate,  and  condition  of  the  said  defendant,  to 
wit,  at,  &c.  {venue)  aforesaid ;  and  that  the  money  in  the  said 
[sixth]  count  of  the  said  declaration  mentioned  to  have  been 
paid,  laid  out,  and  expended  by  the  said  plaintiff  to  and 


*  Seetheform,2  8aund.21l.  ^This  must  depend  on  the 

^  See  forms,  3  Weatw.  96,  nature    and    namber   of    the 

and    Index,   iii.   iv. — 1  Rich,  counts  in  the  declaration. 

C.  P.  154.— 2  Rich.  C.  P.  4.^  <*  Must  shew  that  eqaipage 

Morg.    222. — Lii.    £nt.  107;  was  necessary,  2  Stra.   liOO. 

and  as  this  replication  in  ge-  Andr.  277. — Com.  Dig.  Plead- 


neral,  see  ante.  Index,  vol.  i.     er,  2  W.  12.-*^  T.  R.  5TO.— 
•«  Infancy^  Carth.  110. 
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for  the  use  of  the  said  defendant,  was  so  paid,  laid  out,  and  to  infancy. 
expended  by  the  said  plaintiff,  in  and  about  the  purchase  of 
necessaries,  fit  and  suitable  to  the  then  degree,  estate,  and 
condition  of  the  said  defendant,  to  wit,  at,  &c.  {venue)  afore- 
said. And  this  he  the  said  plaintiff  is  ready  to  verify, 
wherefore  he  prays  judgment,  and  his  damages  by  him  sus- 
tained on  occasion  of  the  not  performing  of  the  said  several 
promises  and  undertakings  in  the  said  [first,  second,  third, 
fourth,  and  sixth]  counts  of  the  said  declaration  mentioned, 
to  be  adjudged  to  him,  &c.  And  as  to  the  said  plea  of  the  NoU  jn-osequi,  m 
said  defendant  by  him  [secondly]  above  pleaded,  so  far  as '***''"*'**'' 
the  same  relates  to  the  said  several  promises  and  undertak- 
ings in  the  said  [fifth,  seventh,  and  last]  counts  of  the  said 
declaration  mentioned,  the  said  plaintiff  saith,  that  he  will 
not  further  prosecute  his  suit  against  the  said  defendant 
in  respect  of  the  said  last-mentioned  promises  and  under- 
takings, or  any  of  them ;  therefore  as  to  the  said  last- 
mentioned  promises  and  undertakings,  let  the  said  de- 
fendant be  acquitted,  and  go  thereof  without  day,  &Cp 

[Precludi  non,  as  ante,  I  I4f5,  first  formJ] — Because  he  Ratification  after 
says,  that  the  said  defendant,  after  the  making  of  the  said  ^f^^l^^  **"* 
several  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  before  the  commencement  of  this  8uit%  to 
wit,  on,  &c.  (day  of  his  becoming  of  age,  but  the  precise 
day  is  not  material,)  at,  &c.  (venue)  aforesaid,  attained  his  age 
of  twenty-one  years.  And  the  said  plaintiff  further  saith, 
that  the  said  defendant,  after  he  had  so  attained  his  age  of 
twenty-one  years,  and  before  the  commencement  of  this 

suit  *,  to  wit,  on  the day  of A.  D. at,  &c. 

{venue)  aforesaid,  assented  to,  and  then  and  there  ratified 
and  confirmed  the  said  several  promises  and  undertakings 
in  the  said  declaration  mentioned.  And  this,  &c. — [Con- 
elude  with  a  verification,  as  ante,  1 145.] 


*  No  costs  are  payable  on 
this  noli  proiequi,  16  East,  129. 

^  See  i'orins,  3  Wentw.  98, 
101;  and  see  Chit.  jtio.  on 
Contr.  35,  36.— I  T.  R.  648, 
as  to  the  law  and  evidence,  <fec. 
Another  preferable  form  is 
given,  post,  1148. — 1  M.  &  S. 
724.-3  M.  &  S.  480,  1.    The 


replication  is  not  sastained  by 
proof  of  a  promise  after  action 
brought.  4  D.  &  R.  545.— 
2  B.  &  C.  826,  S.  C. 

^  As  to  the  necessity  for 
this  averment,  see  1  M.  &  S. 
724.-3  M.  &  S.  477.-4  D. 
&  R.  545.-2  B.  <&  C.  826, 
S.  C. 
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REPLICATIOHS   IK  ASSUMPSIT. 


TO   INFANCT. 


Another  form  of 
replying  to  a  plea 
of  infancy,  that 
the  defendant 
promised  after  he 
came  of  age  ■• 


TO   AMEN 
ENEMY. 

Replication  to 
plea  of  alien  ene* 
my,  that  plaintiff 
resides  here  by 
licence  K 


TO  BAHKRUPTCY 

To  a  special  plea 
of  bankruptcy, 
that  defendant 
promised  after  he 
became  bank- 
rupts 


[Precludi  non^  om  ante^  1145.] — Becatiae  he  says,  that 
the  said  defendant,  after  the  making  of  the  said  several  pro- 
mises and  undertakings  in  the  said  declaration  nieotioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c. 
{day  of  becoming  x(f  age^  or  about  it,)  at,  &c.  (venme)  afor^ 
said,  attained  his  age  of  twenty*one  years,  and  that  the  said 
defendant  after  he  had  so  attained  his  age  of  twenty-one 
years,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  &c.  at,  &c.  (venue)  aforesaid,  undertook,  and  faithfaUy 
promised,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him.  And  this,  &c. — [Conchide 
with  a  veriJlcatioMy  as  ante^  1 145.] 

IPrecludi  iion,  cu  ante,  1145.] — Because  he  says,  that 
before  and  at  the  time  of  the  commencement  of  thie  suit, 
he  the  said  plaintiff  was,  and  still  is,  resident  in  this  king- 
dom, by  the  licence  and  permission  of  our  said  lord  the 
king,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this,  &c. — 
[Conclude  with  a  ver ideation,  as  antCf  1145.] 

[Precludi  non,  as  ante,  1145.] — Because  he  says,  that 
after  the  said  defendant  became  and  was  a  bankrupt,  as  in 
the  said  last  plea  alleged,  and  before  the  commencement 
of  this  suit,  ta  wit,  on,  &c.  at,  &c.  (penue)  aforesaid,  he  the 
said  defendant,  in  writing  signed  by  the  said  defendant,  rati* 
fied  and  confirmed  the  said  promises  and  undertakings  in  the 
said  declaration  mentioned,  and  undertook  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the 
said  sums  of  money  in  the  said  declaration  mentioned.  And 
this,  &c. — [Conclude  with  a  veri^cation,  as  ante,  1145.] 


Replication  to 
plea  of  bank- 
ruptcy, (ante, 
917,)  under  the 
6  Geo.  4.  c.  16. 
B.  69,  that  plain- 
tiff proved  the 
same  debt  under 
a    commisftion 
of  bankniptcy, 
against  defend- 
ant, and  thereby 
elected  to  come 
under  the  com- 
mission, denying 
that  plaintifi 
proved  inch 
debt  *. 


[Precludi  non,  ax  ante,  1145.] — Because  he  says,  that  he 
the  said  plaintiff  did  not  prove  under  the  said  commissioo 
in  the  said  [last]  plea  mentioned,  the  same  cause  of  action 
in  the  said  dechiration  mentioned,  as  for  a  debt  due  from 
the  said  defendant  to  the  said  plaintiff,  being  the  same  debt 


•  Tills  form  is  given  in  con- 
sequence of  Lord  Ellen hf>- 
rough*s  observations,  in  I  !Vf. 
&  S.  724. 

*»  3  Campb.*  245. — See  plea 
and  notes,  ante,  9t0. 

^  See  plea  nnd  notes,  ante. 
Oil.  Qua  re  whether  it  would 
not  be  better  to  frame  the  re- 


plication like  that  to  the  plea 
of  infancy,  ante,  1147,  H.  Kv 
the  0  Crco.  4.  t.  W.  s.  131,  the 
promise  must  be  §n  writing. 
and  signed  by  the  banknipt, 
see2i;.  ^'  P.  528. 

^  Soe  pica  nni\  note*,   ante, 
917. 
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for  the  recorery  whereof  this  action  is  brought^  nor  did 
make  his  election  to  take  the  benefit  of  the  said  commission, 
vith  respect  to  the  said  debt  in  the  said  declaration  men- 
tionedi  in  manner  and  form  as  the  saith  defendant  hath  in 
his  said  last  plea  alleged.  And  this  the  said  plaintiff  prays 
jnay  be  inquired  of  by  the  country,  &c. 

[Prechtdi  nan,  as  anict  1145.] — Because  he  says  that  the 
said  defendant  was  not,  by  the  order  in  the  said  [last]  plea 
mentioned,  discharged  according  to  the  said  act  of  parlia- 
ment in  the  said  [last]  plea  mentioned,  of  and  from  the 
several  promises  and  undertakings,  and  causes  of  action  in 
the  said  declaratum  mentioned,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said  last  plea  in  that  behalf 
alleged.  And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c. 

And  the  said  plaintiff)  admitting  the  truth  of  the  said 
matters  by  the  said  defendant  in  his  said  plea  above  alleged, 
prays  judgment,  and  his  damages  by  him  sustained  on  occa- 
sion of  the  non-performance  of  the  said  promises  and  under- 
takings in  the  said  declaration  mentioned,  to  be  adjudged  to 
him  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided ;  whereupon  it  is  considered  by  the  court  here, 
that  the  said  plaintiff  ought  to  recover  his  damages  on  occa- 
sion of  the  not  performing  of  the  said  several  promises  and 
undertakings  against  the  said  defendant,  to  be  levied  not  on 
the  person  of  the  said  defendant,  but  on  his  lands,  goods, 
and  chattels,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided.  But  because  it  is  unknown,  &c. 
[Award  of  Inquiry ,  as  in  Tidd's  Prac,  Forms,  5th  ed.  213.] 

Auod  the  said  plaintiff,  as  to  the  said  plea  of  the  said  de- 
fendant by  him  above  pleaded,  saith,  that  the  said  plaintiff, 

tioD  for  his  discharge,  and  it 
is  not  necessary  to  prove  the 
fact  of  his  having  filed  bis  pe- 
tition, although  thai  fact  is  es- 
sential to  give  the  conrt  juris- 
diction. 4  C.  &  P.  274. 

^  But  note,  such  a  replication 
would  bo  improper  to  a  plea, 
under  the  7 Geo.  4.  c.57.  s.  61, 
which  gives  the  plea  in  bar  to 
the  action  entirely. 

^  See  plea,  ante,  919. 


TO 
BANKRUrrCY. 


imOLVEMCV* 

Replication  to 
plea  of  discharge 
under  InM>lvent 
Act,  7  Geo.  4. 
c.  57,  denying 
the  defendant  s 
discharge*. 


[  1150  ] 

To  a  plea  of  In- 
solvent Debtors' 
Act,  admitting 
the  plea^ 


the  pleas,  ante,  919. 
As  to  the  replication,  see 
3  Taunt.  237 ;  it  should  be 
sin^e.  In  a  late  case  it  was 
beld,  that  where  the  defendant 
pleads  that  he  was  *'  duly  dis- 
charged" under  the  Insolvent 
Debtors*  Act,  and  the  plaintiff* 
In  his  replication  denies  the 
discharge  modo  et  farmd,  it  is 
sufficient  for  the  defendant  to 
prove  the  order  of  adjudica- 

VOL.  III.  Y 


To  pica  of  Insol- 
vent Act,  that  de- 
fendant proiuiMfd 
to  pay  plaintiif 
after  lie  was  dis- 
charged out  of 
custody  «. 


1150  REPLICATIONS  IN   ASIVMMIT. 

TO  ixsoLVBHT    bjT  roaion  of  any  thbg  by  the  said  defimdatit  ill  thiil  pbft 
*  J^"*        alleged,  ought  not  to  be  barred  from  haTiog  or  maintaiiiiDg 


his  aforesaid  action  thereof  against  him ;  because  he 
that  after  the  day  of,  &c.  (the  day  of  discharge  eMed  k 
the  pleOf)  and  after  the  said  detendant  was  dischaigedt  ^ 
in  the  said  plea*  mentfoned,  to  wit,  on,  &c.  at,  Ac  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  the  said  sums  of  money  in  the 
said  declaration  mentioned.  And  this,  &c. — [ConcftMfe  toM 
a  verification,  as  ante,  1 145.] 


To  plea  oDder  tn-  And  as  to  SO  much  of  the  said  plea  of  the  sdd  defetidaii 
th!r  p"romi»oi?''^  ^y  bun  [kstly]  above  pleaded,  as  i^tes  to  Ae  Erst  ooontef 
note  was  given,     the  s^d  declaration,  and  the  sum  of  £•—  pavoel  cff  the 

and  otuer  debti  _  ._  ii.i«i  m%  *./• 

contracted  atiter  sereral  sums  m  the  second,  third,  fourth,  and  met  ooilnts  ot 
ch'^  Md«  "the  *^®  ^^  declaration  mentioned,  die  said  plamtfff  sailb,  that 
set*.  he,  by  reason  of  any  thing  by  the  said  defeadant  in  his 


second  plea  alleged^  ought  not  to  be  baarred  from 

and  maintaining  his  afoi^said  action  thereof  against  the  said 

[  1151  ]       defendant,  because  the  said  plaintiff  saith,  that  the  said 

promissory  note,  in  the  said  first  count  of  the  said  declara- 
tion mentioned,  was  made  and  delivered  by  the  said  defend- 
ant to  the  said  plamtiff  after  the  supposed  adjudication  in 
the  said  last  plea  mentioned,  and  that  the  said  strai  of  £— 
parcel  of  the  said  several  sums  of  money  in  the  said  [second, 
third,  fourth,  and  last]  counts  of  the  said  declaration  vienr- 
tioned,  accrued  due  after  the  said  supposed  adjadieatioB,  to 
wit,  at,  &c.  {venue)  aforesaid.   And  tiiis  he  the  sud  pWntiff 
is  ready  to  verify,  wherefore  he  prays  judgment,  and  lua 
damages  by  him  sustained  on  occasion  of  the  premises  in  the 
introductory  part  of  this  replication  mentioned',  "hi'njft^  id- 
judged  to  him,  &c. ;   and  the  said  plaintiff  saith»  that  he 
will  not  further  prosecute  his  suit  against  the  said  defeadant 
as  to  the  residue  of  the  said  several  sums  of  money  in  tiie 
said  [second,  third,  and  last]  counts  of  the  sidd  dedaration 
mentioned;  therefore,  &c. 

TO  TBNDBB. 

Denial  of  tender  ^      [Similiter  to  the  general  issue,  as  ante^  1 144,  JirStjfbraL] 

As  to  the  said  plea  of  the  said  defendant  by  him  above 

pleaded  as  to  the  said  sum  of  £ —  parcel,  &c.  the  said  plain- 

■■        ■        11     I  11   ■■■■■■       ■  I         ■■  11  ■    ■■>—  — ^^a^  ,,    , 

*  See  plea,  ante,  021,  and     and  preesdents  of  repHoations, 

notes  ;  and  2  M.  &  S.  661.  8  Wentw.  Index,  bit.  &c«  and 

^  See  the  plea,  ante,   922  ;     see  repiicatioo,  2  M.^  &  561. 


REPLICATIONS   IN   ASSUMPSIT.  1151 

tiff  uaih,  that  be,  by  reason  of  any  thing  by  the  said  de«     to  tender, 

fendand  in  that  plea  above  alleged,  ought  not  to  be  barred 

firom  having  and  maintaining  his  aforesaid  action  thereof 

against  him,  to  recover  ftirther  dami^es  than  the  said  sum 

of  «f  —  parcel,  &e.  in  this  behalf  *.   '  Because  he  saith,  that 

the  said  defendant  did  not  tender  or  ofiR»r  to  pay  to  the  said 

plaintiff  the  said  sum  of  £— >  parcel,  &c.  in  manner  and 

form  as  the  said  defendant  hath  above  in  his  said  plea  in 

that  behalf  alleged,  and  this  the  said  plaintiff  prays  may  be 


inquired  of  by  the  country,  &c.    And  as  to  the  said  plea  of  Jva  dei^t  to  ^e 
the  said  defendant  by  him  lasdy  above  pleaded,  the  said  ^^*^ 


plaiatiff  aaith  that  he,  by  reason  of  any  thing  by  the  said 
defendant  in  that  plea  above  alleged,  ought  not  to  be  barred 
from  baviog  and  maintaining  his  said  action  tliereof  against 
him;  because  he  saitfa,  that  he  was  not  nor  is  indebted  [  1152  ] 
t(^  the  said  defendant  in  manner  and  form  as  the  said  de- 
fendant hath  in  his  said  last  plea  above  alleged.  And  this 
die  said  plaintiff  also  prays  may  be  inquired  of  by  the  ooun* 
try,  &C. 

[Sifmliier  to  ike  general  issue,  as  ante^  1144,  first  form^  A  writ  isAned  out 
and  precludi  non,  as  in  ike  above  form,  to  tke  asterisks]  ^r  Excheqner,  be- 
Becauee  he  saith,  that  after  the  making  of  the  said  promises  ^^^ ®  ^^  tender  ^ 
and  undertakings  in  the  said  declaration  mentioned,  as  to 
the  said  sum  of  £ —  and  before  the  making  of  the  said  sup« 
poied  tender  in  the  said  plea  mentioned,  to  wit,  on,  &c.  ( tke 
teste  of  tke  writ )  ^,  he  the  said  plaintiff,  for  the  recovery  of 
hb  damages  by  fakn  sustained,  by  reason  of  the  not  per- 
forming the  siud  several  promises    and  undertakings  in 

If  the  plea  was  of  a  lender,  original  writ  first  sued  cot  to  a 
"  before  tke  exhibitinff  of  the  plea  of  tender,  2  Saand.  1,  in 
said  biil,**  inntead  of  *'  com-  notes ;  and  as  to  this  replica- 
fNeNcssMtif  of  this  9hU^^  sod  tion  in  general,  see  Id,  and 
there  was  in  fact  a  tender  be-  ante,  1151,  922.  This  repU- 
tween  the  issaing  of  the  writ  cation  does  not  seem  necessary 
and  the  time  to  which  the  title  if  the  plea  is,  of  a  tender  '*  be- 
ef the  declaration  relates,  then  fore  the  commencement  of  this 
the  issaing  of  the  writ  must  be  suit,"  instead  of  "  exhibiting 
replied  specially,  as  post,  1 152.  this  bill,''  see  5  B.  &  A.  452. 
See  5  R.4&  A.  452.  ^  If  the  actual  day  of  issuing 
^8ee  the  plea,  ante,  931.  the  writ  can  be  readily  ascer- 
^  See  the  lornis,  1  Wils.  141.  tained,  it  may  be  advisable  to 
3  Wentw.  I7d,  and  of  the  re-  insert  it  instead  of  the  teste, 
joinder  to  the  above  replica-  in  order  to  prevent  the  delay 
tion,  1  WiU.  142.  In  the  occasioned  by  a  special  re- 
Common  Fleas  the  plaintiff,  joinder,  3  Wentw.  IBO,  in  the 
may  reply  a  ly/piAs,  without  an  notes,  and  I  Wils.  142. 

Y  ^ 
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TO  TENDER. 


C  1153  ] 


the  said  declaration  mentioned,  as  to  the  said  sum  of  £ — 
parcel,  &c.  sued  and  prosecuted  out  of  the  court  of  our  said 
lord  the  king,  &c. — [Stale  tha. issuing  of  i/teBill  of  Middk- 
sex,  or  laiitaty  or  special  original^  or  capias,  out  of  the  Kings 
Bench  or  Common  Pleas ^  as  ante,  446  /o  451 ,  or  subpsena  in 
the  Exchequer,  as  ante^  452,  and  3  Wentw.  179»  exanUning 
with  the  writ  actually  issued  in  each  particular  coj^].  And 
the  said  plaintiff  further  saith,  that  the  said  precept  (or, 
*^  writ  of  latitat,"  &c.)  was  so  sued  and  prosecuted  by  the 
said  plaintiff  against  the  said  defendant  as  aforesaid,  with 
intent  to  implead  the  said  defendant  upon  and  for  the  said 
several  causes  of  action  in  the  said  declaration  mentioned, 
as  to  the  said  sum  of  £ —  parcel,  &c.  and  to  cause  him  to 
appear  in  the  said  court  here,  and  upon  bis  said  appearance 
to  declare  against  him  for  the  said  several  causes  of  action 
in-  the  said  declaration  mentioned,  as  to  the  said  sum  of 
£ —  parcel,  &c.  And  the  said  plaintiff  further  saith^  that, 
according  to  his  said  intent,  the  said  plaindfF  afterwards,  to 

wit,  in Term,  in  the year  of  the  reign  of  our  said 

lord  the  king,  exhibited  his  said  bill,  and  declared  thereon 
against  the  said  defendant  as  aforesaid,  to  wit,  at,  &c. 
(penue)  aforesaid.  And  the  said  plaintiff  further  saith,  that 
the  said  defendant  did  not,  at  any  time  before  the  suing  forth 
of  the  said  precept,  [or,  '*^  writ,"  or,  if  several  writs  be  men- 
tioned, '*  the  said  first-mentioned  writ,"]  tender  or  oflFer  to 
pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  &c. 
And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  he 
prays  judgment,  and  his  full  damages  which  he  hath  sus- 
tained by  reason  of  the  non*performance  of  the  said  seve- 
ral promises  and  undertakings,  as  to  the  said  sum  of  J£ — 
parcel,  &c.  to  be  adjudged  to  him,  &c. 


A  writ  mih  con* 
tinuanees  \ 


[Same  as  the  above  form^  to  ilui  end  of  tlte  statemewU  of 
the  writ  at  the  asterisk,  and  then  proceed  as  follows .-] — At 


•  See  the  form  3Wentw.l77, 
in  which,  however,  tbe  return 
of  the  Rrst  process  is  not  stuted ; 
but  according  to  the  replica- 
tions to  a  plea  of  tlie  Statute 
of  Limitations,  where  the  plain- 
tiff replies  more  than  one  pro- 
cess, the  first  should  be  stated 
to  have  been  returned,  see 
2  Saund.  63  d,  t».  — -Willes, 
255.-2  B.  &  P.  157,  and  the 


forms  and  cases  there  cited  ; 
observe  the  notes  to  the  pre> 
cediuj^form.  Anacetiatm.  writ 
is  a  good  continuance  of  com* 
mon  process,  and  the  contiDo- 
ances  need  not  be  by  aUas  and 
phrici  writs,  4  B.  &  C.  e25. 
Tiie  continuances  need  not  be 
staled  whon  the  action  Is  h\ 
original,  1  Wils.  167,  0.  '^Vheo 
once   a  writ  is  returned ,    the 
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which  day,  that  is  to  say,  on,  &c.  (the  return  day  of  the     to  tbmdbr. 
tcrit,)  in  the  court  of  our  said  lord  the  king,  before  the  khig 
himself,  [or  in  C-  P.  "  before  the  said  justices  of  our  said 
lord  the  king  of  the  Bench,*']   at  Westminster  aforesaid, 

came  the  said  pkuntiff  by  his  attorney,  and  offered 

himseff  against  the  said  defendant  in  the  plea  and  bill  [or^ 
if  in  C.  P.  omit  the  words  *'  and  bill"]  aforesaid,  and  the 

said  sheriff  of to  wit, esq.  at  that  day  returned  R^tn™  wn  eU 

to  the  said  court,  that  the  said  defendant  was  not  found  in 
his  bailiwick,  nor  did  the  said  defendant  come  or  appear 
in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  [or,  in  C.  P.  "  before  the  said  justices  of  the 
Bench,"]  according  to  the  exigency  of  the  said  writ. 
\Vhereupon  the  said  plaintiff  prayed  another  writ  of  our 
said  lord  the  king,  to   be  directed  to  the  sheriff  of  the 

said  county  of in  form  aforesaid,  and  it  was  granted 

to  him,  returnable  before  our  said  lord  the  king  at 
Westminster  aforesaid,  [or,  in  C.  P,  **  before  the  justices 
of  our  said  lord  the  king  of  the  Bench  aforesaid,'*]  on, 
&c.  (the  first  special  or  freneral  return  day  in  the  en^ 
suing  Term,  depemiing  on  the  nature  of*  the  proceedings^ 
whether  by  origitial  or  hj/  bill^)  for  the  said  defendant  [  1154  ] 
to  answer  to  the  said  plaintiff  in  the  plea  aforesaid ; 
the  same  day  was  given  to  the  said  plaintiff  there,  &c.  At 
which  day,  that  is  to  say,  on,  &c.  {tfte  return  day  last-fnen^ 
tinned )  in  the  court  of  our  said  lord  tlie  king,  before  the 
king  himself  [or,  in  C.  P.  **  before  the  justices  of  our  said 
lord  the  king  of  the  Bench  aforesaid,"]  at  Westminster  afore- 
said, came  the  said  plaintiff  by  his  attorney  aforesaid,  and 
offered  himself  against  the  said  defendant  in  the  plea  afpre- 

said.     And  the  said  slicriff  of did  not  send  the  said 

bist-mentioned  writ,  nor  did  he  do  any  thing  thereupon,  nor 

dul  the  said  defendant  come  or  appear  in  the  said  court  of 

o^ir  said  lord  the  king,  before  the  king  himself'  [or,  in  C  P. 

'•  before  the  said  justices  of  the  Bench,"]  according  to  the 

exi^rency  of  the  said  last>mentioned  writ.    Whereupon  the  Another  writ. 

>ai(l  plaintiff  prayed  another  writ  of  our  said  lord  the  king, 

to  be  directed  to  tb.e  sheriff  of  the  said  county  of in 

form  aforcs<iid,  and  it  was  granted  to  him,  returnable  before 
our  said  lord  the  king  at  Westminster,  [or,  in  C  P.  '*  before 


snhseqnent  coDlimiauces  may  trial,  G  T.  R.  G17. — 5  B.  <^  A. 
l*e  entered  at  atiy  lime,  aud  452.  As  to  when  return  may 
i:ctd   not   be    pro\  ud     ua    the      be  mailc,  5  B.  &  A.  4B9. 
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defendant. 


A  prior  demand 
of  the  debt^ 

[   1155  ] 


the  justices  of  our  said  lord  the  kiog  of  the  Bench  afore- 
said,**] on  — ^-\  for  the  said  defendant  to  answer  to  the  said 
plaintiff  in  the  plea  aforesaid,  the  same  day  was  grren  to 
the  said  plaintiff  there,  &c.  At  which  day,  (that  is  to  say) 
on,  &c.  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself  [or,  in  C  P.  "  before  the  justices  of  oar  said 
lord  the  king  of  the  Bench  aforesaid,**]  atWestninater  afore- 
said, came  the  said  plaintiff  by  his  attorney  aforesaid,  and 
the  said  defendant  by his  attorney,  also  came,  accord- 
ing to  the  exigency  of  the  said  last-mentioned  writ.  And 
the  said  plaintiff  offered  himself  on  the  fourth  day  against 
the  said  defendant  in  the  plea  aforesaid.  As  by  the  record 
and  proceedings  thereof  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  [or,  if  im  C.  P. 
''  before  the  justices  of  our  said  lord  the  king  of  the  Bench 
aforesaid,**]  more  fully  and  at  large  appears.  And  the  said 
plaintiff  further  saith,  that  the  said  several  writs  were  re- 
spectively so  sued  and  prosecuted  by  him  the  said  plaintiff, 
against  the  said  defendant  as  aforesaid,  with  intent,  &c. — 
[Same  as  tl^  last  form  to  the  asterisk^  ante,  1152,  to  the 
end^l 

[Similiter  to  t/i€  general  issue^  as  ante,  1 144.  To  plea  of 
tender i  precludi  non,  as  ante ^  1151,  to  the  asterisk^l — Be- 
cause he  saith,  that  the  said  defendant  was  not  always,  irom 
the  time  of  making  the  said  promises  and  undertakings  in 
the  said  declaration  mentioned,  ready  and  willing  to  pay  the 
said  sum  of  £ —  parcel,  &c.  to  the  said  plaintiff,  in  manner 
and  form  as  the  said  defendant  hath  in  his  said  plea  above 
alleged,  but  on  the  contrary  thereof  the  said  plaintiff  saith, 
that  after  the  making  of  the  said  promises  and  undertakings 
in  the  said  declaration  mentioned,  as  to  the  said  sum  of  £ — 
parcel,  &c.  and  after  the  time  when  the  said  causes  of  action 
in  the  said  declaration  mentioned,  accrued  to  Uie  said  plain- 
tiff in  respect  thereof,  and  before  the  said  defendant  did 


*  There  is  oo  occasion  in  the 
diflTerent  continuances  to  men- 
tion the  year  of  the  reign, 
4  T.  R.  206. 

^  As  to  this  replication,  see 
8 East,  168. — I  Sauncl.33,  n.2. 
Bui.  N.  P.  156.— 1  Cauipb.478. 
Chit.  jun.  Cofltr.  807,  A  prior 
denianil  of  a  larger  sum  will 
not  support  this  plea,  see  5  B. 


Sc  A.630.— 1  £sp.  Rep.  115.— 
1  Campb.  181.  Qutsre  if  a  per- 
sonal demand  be  not  necessary, 
Ry.  &  Moody,  C.  N.  P.  300. 
See  a  replication  to  a  plea  in 
an  action  on  a  bill  of  exchange, 
stating  (bat  the  bill  wax  pre- 
.Hrntcd  when  il  fell  due^  8 
168. 
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and  offer  to  pay  the  same  as  hi  hk  said  plea  in  that  to  temobr. 
behalf  IS  above  alleged,  to  wit,  on,  &c.  at,  &c.  (venue)  afore- 
flsid,  the  said  plaintiff  demanded  the  said  soni  of  £ — parcel, 
&c.  of  and  fltnn  the  said  defendant,  and  then  and  there  re- 
qnestsd  him  to  pay  the  same  unto  the  said  plaintiff,  but  the 
ssid  defendant  did  not  nor  would  then  pay  the  same  or  any 
psrt  theieof  unto  the  said  plaintiff,  but  then  and  there 
vholy  negbcted  and  refused  so  to  do,  and  then  and  there 
unjindy  detained  the  same  from  the  said  plaintiff;  by  reason 
whereof  the  said  plaintiff  then  and  there  sustained  damages 
by  reason  of  the  non-payment  of  the  said  sum  of  ^ — 
parad,  dic«  in  manner  and  form  as  he  the  said  plaintiff  hath 
sbott  in:hiB  said  declaratbor  in  that  behalf  alleged,  to  wit, 
at,  &e«  ipeime)  afoveaaid.  And  tfaitf  the  said  plaintiff  is 
nisd^  to  verify,  whetefore  he  prays  judgment  and  his  full 
dama^  by  him  suatsdned,  by  leason  of  the  non-payment  of 
the  said  sum  of  £— ^  paroel,  8oc.  to  be  adjudged  to  him,  &c. 

[StmUiier  /e  the  general  iseue^  as  ante,  1 144>.     To  plea  A  gnhMequent  de- 
of  tender,  preclodi  non,  as  anie^  1151,  to  the  asterisk,'] —  ™*"  *' 
Because  be  saith,  that  after  making  of  the  said  tender  in 
the  said  last  plea  mentioned,  and  before  the  exhibiting  of 
the  said  biU,  to  wit,  on,  &c.  at,  &c.  (tfenue)  aforesaid,  the 
said  jrfaintiff  demanded  of  and  requested  the  said  defendant 
to  pay  to  Ate  said  plaintiff  the  said  sum  of  £ —  parcel,  &c. 
in  the  said  last  plea  mentioned,  but  the  said  defendant  then 
sad  there  irfiolly  refiised,  and  hath  thence  hitherto  wholly 
refused,  to  fioy  Che  same  or  any  part  thereof  to  the  said 
plaintiff,  to  wit,  at,  &c.  {'tenue)  aforesaid.   And  this  the  said 
plflifttiff  ia  neady  to  verify,  wherefore  he  prays  judgment      [  i  1 56  ] 
sod  Ua^amages  by  reason  of  the  non-payment  of  the  said 
sum  of  £* —  to  be  adjudged  to  lum,  &C 


[SimUiier  to  the  general  issue,  as  ante,  1144%]— And  the  Simt/iifr  to  gene- 
said  pUnntiff,  inasmuch  as  he  cannot  deny  but  that  the  said  ^n'^f  tended'" 
defisndant  did  tender  and  offer  to  pay  to  the  said  plaintiff  »?<*  •*'»»■<'  ^\  «•«- 

mrtf  to  try  the 

the  said  aum  of  £ —  parcel,  &c.  in  manner  and  form  as  tlie  iMue  ^* 


said  defendant  hath  above  in  his  said  plea  in  that  behalf 
aUegfcdj  Ik'eely  takes  and  accepts  the  same  out  of  court  here. 


*  8ee   the  Ibrm,   3  Wentw.  &  Aid.  6d0. 

IM.  'W hat svbsequeot  demand  **  This  replication  is  proper 

i«siiffioienl,  I  Campb.181.   To  when   the    plaintiflT   admits  a 

soppoi*t  this  itsne  the  plaintiff  tender  can    be    proved,   and 

mast  profe  a  demand  of  the  when  the  plain tifi'  is  prepared 

precise  sum  tendered,  5  Barn,  to  prove  more  lo  be  due. 
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TO  TEiisBR.      thevefiHe  as  to  the  said  sum  of  £*^  the  aaid  pkialiff  is  satis* 

fied ;  and  to  order  to  try  the  said  issue  above  joined  between 
the  parties  aforesaftdy  let  a  jury  thereapon  come  befiire  ear 

said  lord  the  king  at  Westminster,  on  '^-*—  next  after « , 

[some  return  day  brfore  ike  trial  f  amd  if  ike  trial  is  to  be 
at  ike  aseiases  or  eittings  after  Term,  ike  laH  return  dap  of 
ike  preceding  TeriHt]  by  whom*  &c.  and  who  neither,  &c 
to  recognisei  &c.  because  as  well,  &c»  the  same  day  is  giTea 
to  the|iarties  aforesaid,  at  the  same  place. 

If  ike  proceedings  are  by  originate  then  say,  ^  and  in 
order  to  try  the  sakl  issue  above  joined  betweea  the  parties 
aforesaid,  the  sheriff  is  commanded  that  he  cause  to  come 

before  our  lord  the  king,  on wheresoever  our  said  lord 

the  king  shall  then  be  in  England,  twelve,  &c.  by  whimi,  &€• 
and  who  neither,  &c.  to  recognize,  &c.  because  as  wcH^  Ac 
the  same  day  is  given  to  the  parties  aforesaid,  &c«** 

TO  ACCORD   AND  ^  o  ir 

SATISFACTION. 

To  plea  of  accord       [Predudi  aon,  as  antCf  1145,  ^rf^  yorm.]— ^Because  he 

deoiaTof  the  de-    saitb,  that  the  Said  defendant  did  not  deliver  [or,  ^  a  band 

ill^?  ^^  l^*^       were  pleadedt  say,  "  make  and  seal,  and  as  his  act  and  deed 

r'll57  1       deliver*']  to  the  said  plaintiff,  the  said  pipe  of  wine,  [or, 

**  the  said  supposed  writing  obligatory,"]  in  the  said  plea 
mentioned,  in  full  satisfaction  and  discharge  of  die  said 
several  promises  and  undertakings  in  the  said  declaration 
mentioned ;  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  plea  in  that  behalf  alleged.  And  this  the 
said  plaintiff  prays  may  be  inquired  of  by  the  cou^ry,  &c« 

To  a  pica  of  de-      [Precludi  non^  as  anie^  1 145.]— ^Because  he  saidi,  that  the 
of  rxrimnye,  ac-  Mid  bill  of  exchange,  in  the  said  plea  mentioned^  bore  date 

cepted  by  de- 

fendaiit  in  pay-  ' 

roeiit,  stilting  a         «  See  the  forihfi,  1  Lil.  Ent.  Ent.   105.— Bro.  R«d.  93. — 

SuhTnTtiA!'*    106,106.499.— Mead.  A.246.  Bro.  Vad.  Meo.  92.— 1  Stra. 

2f  b.                    Morg.  Prcc.  233.-3  Wentw.  23.~8ty.  239.    Where  s  biU 

135,  and  Id.  Index,  vi.    It  has  or  note  has  Id  fact  been  gireo 

been  nsiial  to  protest  the  de«  in  payment,  and  is  so  pleaded. 


livery  and  traverse  the  accept-  the  replication    mast  not 

auce,  (Morg.  233.— Stephen  on  rerse  the  delivery  or  accept- 

Pleading.  2;)6 ;)    and   this  is  ance  in  satisfaction,  iiiit  most 

proper  w  here  there  has  in  fact  state  the  dishonor  of  sodi  bill 

been  tt  delivcrv,but  noacuept-  when  the  same   beeaino  due* 

since    in   suUsfacuoa^    bat    in  and    it'    the    defendant  were 

other    oases  the  above   fonu  drawer  or    indorsar»    sbould 

seems    most  cotfrect,-  though  nvor  that  he  bad  ootioe  th«ei»« 

either  form  will  suflice^  Bac.  of;  and  see  the  next  form.. 

Ab.  Accord,  C.  and  Com.  Dig.  ^  See  the  plea,  and  notea^ 

Accordi  O. — 6  Mod.  86.--LiL  ante,  92a 
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on  a  certadn  day  and  year  therein  in  that  behalf  mentioned,  to  aocosd  awd 
that  is  to  say,  the  [19th]  day  of  [R^b^aary,]  in  the  year  of  •^"•»^«»'®"- 
oor  Lord  [1888,]  and  that  the  same  became  and  was  due  and 
payable  long  before  the  commencement  of  this  suit;  and  the 
said  plaindff  further  saith,  that  after  the  said  bill  became 
due  and  payable,  according  to  the  tenor  and  eflfect  thereof, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
[92d]  day  of  [July,]  in  the  year  aforesaid,  to  wit,  at,  &c 
(i;eaii^)  aforesaid,  the  said  bill  of  exchange  was  shewn  and  pre- 
sented to  the  said  defendant  for  payment  thereof,  but  that 
iie  the  said  defendant  did  not  nor  would,  when  he  was  so 
revested  aa  aforesaid,  or  at  any  other  time  before  the  com- 
mencement  of  this  suit,  pay  the  said  sum  of  money  in  the 
said  biU  specified,  or  any  part  thereof,  but  wholly  neglected 
and  refused  so  to  do,  and  the  said  sum  of  money,  in  the 
said  b3i  mentioned,  at  the  time  of  the  commencement  of 
this  suit,  was  and  still  is  wholly  due  and  unpaid ;  and  the 
said  plaintiff,  at  the  time  of  the  commencement  of  this  suit» 
was  and  still  is  the  holder  of  the  said  bill,  to  wit,  at  London 
aforesaid.  And  this  the  said  plaintiff  is  ready  to  verify,  &c« 
{Conolude  with  a  verificaiioni  as  antCt  1 145.] 


TO  AWAan  A«D 
ABBrraAMBVT. 


[Predudi  non^  as  atUe^  W^S^  first  form."] — Because  he  To  a  plea  of  trbl- 
saith,  tiiat  the  said  arbitrator  did  not  make  any  such  award  the  award  *. 
of  and  concerning  the  premises,  in  manner  and  form  aa  tiie 
said  defendant  hath  above  in  his  said  plea  in  that  behalf 
alleged.     And  this  the  said  phiintiff  prays  may  be  inquired 
of  by  the  country,  &c. 


TO   JUDGMBMT 
BBCOTBBBD. 


[Predudi  non^  as  ante^  1 145,  first  form.'] — Because  he  N«i  aa  record, 
saith,  that  there  is  *  not  any  record  of  the  said  supposed  m^t'reeoiered 
recovery  in  the  said  plea  mentioned,  remaining  in  the  said  ia  mm  coort^ 
court  of  our  said  lord  the  king,  before  the  king  himself,  [or» 
inCP.  *' of  the  Bench  aforesaid,"]  at  Westminster  afore- 
said, in  manner  and  form  as  the  said  defendant  hath  above 
iii  his'said  plea  alleged,  and  this  he  the  said  plaintiff  is  ready 


*  See  the  plea,  ante,  927, 
400,  and  the  forms  of  replica- 
lions,  3  Went.  Ind.  viii. — <Jlift, 
Etit.  IM.  The  replicatioDS 
uKually  protest  the  tacts  of  the 
plea  not  immediately  denied, 
hot  this:  a^ems  unnecessary, 
and  the  replication  may  at 
ooee  deny  the  fact  intended  to 
be  put  in  issue,  see  the  general 


rule,  1  Saund.  103  b. 

^  See  the  forms,  Tidd's  Prae^ 
Forms,  6th  edit.  308.— I  Rich. 
C.P.  206.— 2  Id.  20.— 3WenU 
Index,  ix. — I  Saond.  02,  n.  3, 
and  Tidd's  Prac.  9th  edit  717» 
742.— See  pleas,  ante,  029. 

*  This  is  sufficient,  without 
averring  there  was  no  record 
at  the  time  of  the  plea  pleaded. 
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to  v«rify  *  when,  wbeve,  aad  in  suoli  maimer  as  the  court 
here  sbaU  order,  directi  or  appoint,  and  beeauie  the  court 
of  our  said  lord  the  kuig  now  here,  [or,  in  C»P.  '*  befofe 
the  justices  of  the  Bench,"]  will  advise  themaelTes  upon  the 
iBspeciion  and  examination  of  Che  said  reoocd,  by  the  said 
defendant,  is  his  said  plea  alleged,  a  day  is  giren  to  die 
parties  aforesaid,  before  our  said  lord  the  king,  [or,  m  C.  P. 
*^  before  the  justices  of  the  Bench,"]  at  Westmuister  atfate- 

said,  UBtU  next  after  -^ —  [or,  bp  arigmai,  "  uiiial 

wheresoever,  &c."  or,  t»  C.  P.  "  until  -« — ^,"]  to  hesr 


the  judgment  of  the  said  court  thereupon,  for  that  the 
court  of  our  said  lord  the   king  now  here>  are  not  yet 
advised  thereof,  &c. 


The  tike  to  n  plea 
of  jndcmeiit  re- 
covered in  flJi- 
•iber  court  *. 


•  lSmne(90  tie  mbave  form^  io  the  oslmsii.}*- And 
upon  the  said  defendant  b  oonmaaded  that  he  hate  &e  said 
record  before  our  sttd  lord  the  king,  [or,  ts  CP.  '*  before 
the  justices  of  the  Bench,"]  at  Westminster,  on        ■■■  next 

ii{^]f ^  [or,  by  orighud,  "  on  ,  wheresoever,  Ac" 

or,  M  C.F.  '*  on ,**]  and  that  he  fail  not  at  his 


the  same  day  is  given  to  the  said  plaintiff  here,  &&.  [or,  by 
arigmalf  "  at  the  same  place,  &cu"] 


To  pica  of  jada* 
meiit  recoverecT, 
lienying  tliat  it 
wan  for  tlie  same 
causes  of  action  K 


.  [Pradbidi  skms,  at  tmiet  114&] — Because  he  aaith^  that 
tiie  aaid  several  promises  and  undertakings  in  the  said  de* 
daxation  meDtioned,  were  not,  nor  was  wy  or  eidier  of 
fiieni,  any  of|  or  any  one  of  the  same  identical  promises 
and  undertakings  as  those  or  any  of  those  ia  the  said  plea 
mentioned,  and  for  imd  in  respect  whereof  the  said  sup- 
posed judgment  in  the  said  plea  mentioned  «as  recovered, 
in  mmm^Mtr  and  fovm  as  die  said  defendant  hath  above  in 
his  said  plaa  atteged.  And  this  the  aaid  plaintiff  praya  may 
be  inquired  of  l^  the  oountry,  &c* 


TO   RELBA8B. 

To  a  plea  of  re-      [Preelndi  nan,  as  anie,  lliA^Jirsi  form,'] — Because  be 
lei^He.  Hon  e»t  /ac-  ^^^  ^^  ^^  ^j^  supposed  writing  of  release,  in  the  >sid 


*  See  the  forms  snd  tbe  law 
rvferred  to  in  the  note  to  the 
last  form,  aad  ante,  d20,  note ; 
and  1  Rids.  C.  P.  208.— Morg. 
2^.  FtaiatidT  msy  prsy  that 
the  court  win  inspect  the  re- 
coni  without  giving  defendant 
an  Of  poitvnity  to  rejoin  by 
traversintr  the  record,  7  Tsiint. 
3».— 2  Marsh.   i-M,   8.   C— 


2B.  &P.  S02.--1  Ssand.02a 
''That  plaintiff  msy  replj 
this,  see  3  B.  &  C.  235.— 
6  T.  R.  607 ;  and  see  form  of 
new  assignment,  post,  1213. — 
See  the  notes,  ante,  929. 

^  See  the  forms,  3  Wentv. 
Index,  xii.  and  a  different  forv, 
2  Rich.  C.  P.  71. 
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kat  plea  mentioiied,  wm  not  nor  is  the  deed  of  him  the  said    to  iibi.bai& 
plaindS    And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  oonntry,  &c. 

[Preehdi  hm^  m  ante^  1145,  j8r«e/onfi,]«^Beoau8e  he  To  a  plea  of  re- 
«itb»  that  the  said  supposed  writing  of  releaae,  in  the  said  J.^bYa'i'n^^^iy'^ 
plea  Bieiitioned,  was  bad  and  obtained  from  the  said  pkin-  fraud  •• 
tiff  by  the  fraud  and  covin  of  the  said  defendant,  to  wit, 
at,  &C.  (raw#)  aforesaid.     And  this,  &c. — [Conclude  with  a 
Pif^kaHom^  as  anUg^  1145.] 

TO  8BT-OFF. 

[Similiter  to  the  general  issue ^  as  ante,  114^,  and  precludi  To  a  plea  of  nct- 
non,  as  ante,  1145,  >*^ /orw.]— Because  he  sahh,  that  ^^^ ""  ^'*'' '• 
he  the  said  pkintiff  was  not  nor  is  indebted  to  the  said  de- 
fendanl  iR-tnabner  and  form  as  Hxe  said  defendant  Kath  ' 
above  hi  his  said  last  plea  in  that  behalf  allied.     And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  eotHi* 
try,  &c. 

[Preebtdi  non,  as  ante,  1145,  ^r<t^  ybrm.]— ^Because  as  To  a  plea  of  set- 
to  n  mndb  of  the  said  plea  of  the  said  defendant,  by  hun  ^^  \^^' 
secondly  above  pleaded,  as  relates  to  the  said  sum  of  £— ,  and  simple  con- 
therein  alleged  to  be  due  and  owing  from  the  said  plaintiff  ^^  *^  ^  ^^ 
to  the  said  defendant,  on  the  said  supposed  racognisance  in  ^''• 
that  plea  mentioned,  the  said  pkbtiff  saith,  that  there  is      [  1 159  ] 
not  any  such  record  of  the  said  supposed  recognizanoe  in 
the  said  plea  mentioned,  remaining  of  record  in  the  said 
court  of  otiff  said  lord  the  king,  before  the  kfaig  himself, 
[or,  m  a  P»  **  of  the  Beneh  aforesaid,*']  in  manner  and 
ibnn  a»  the  said  defendant  hath  above  in  bis  said  plea  in 
that  behalf  aUegedi  and  this  he  the  said  plaintiff  is  ready 
to  verify^  when,  where,  and  in  sueh  manner  as  the  said 
court  shall  here  direct  and  award.— -[jHere  insert  the  time 


*  Repficatton  that  release 
was  obtained  by  dare88,2  Bich. 
C.  P.  73. 

^  Sef  the  form,  Morg.  261. 
Whore  in  assumpsit,  for  goods 
sokl  and  deliverod,  tho  defend* 
aat  p^aaded  a  set-off  for  more 
■iQD^y  doe  to  him  from  the 
plsiotjfi^  a^d  plaintiff  replied 
tbst  the  goods  were  to  be  paid 
for  in  readj/i  monet^^  the  reph- 
cation  was  holdca  bad  on  de- 


marrer,  as  being  no  answer  to 
the  plea,  1  East,  875. 

*  See  plea,  ante,  935.  As 
to  this  replication,  see  1  £ast, 
369.  The  replication  of  nul 
tid  record  is  unnecessary  and 
improper,  unless  the  plea  state 
the  recognizance  is  eorolled  of 
record,  ante,  036;  if  it  does 
not,  nii  debet  is  sufficient,  1 B, 
<&  A.  153. 
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I 

TO  SET-OFF.     for  the  production  of  the  record  in  the  same  or  another 

court,  as  &i  the  forms,  ante,  IISS,  9,  and  then  proceed  as 
follows:'] — And  the  said  plaintiff  as  to  the  residne  of  tbe 
said  plea  of  the  said  defendant,  saith,  that  he  was  not  nor 
18  indebted  to  the  said  defendant  in  the  said  snm  of  £ — ,  or 
any  part  thereof,  in  manner  and  form  as  the  said  defend- 
ant hath  ahove  in  that  part  of  his  said  plea  in  that  behalf 
alleged;  and  this-  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c.  And  the  said  defendant  doth  tbe 
like,  therefore,  &c. — [Award  of  veiure  by  bill  or  original^ 
as  ante,  1156.} 


filnVto  M^  "teJ^f      [^^^'«^*  »»^»  «*  ««'^»  Ui5,frst  /om.]— Because  h^ 
Mtiiff >.  saith,  that  the  said  several  supposed  debts  and  causes  of 

set-off  in  the  said  [last]  plea  mentioned,  did  not,  nor  did 
any  or  either  of  them,  arise  or  accrue  to  the  said  defendant 
at  any  time  within  six  years  next  before  the  exhibidng  of 
the  bill  of  the  said  plaintiff  in  this  suit,  [or,  if  in  C  P.  or 
by  original,  "  the  commencement  of  this  suit,"]  in  manner 
and  form  as  the  said  defendant  hath  above  in  his  said  [last] 
plea  in  that  behalf  alleged.     And  this,  &c. — [Conclude  with 

a  vernation,  as  ante,  1 145.] 
•  COUNT  or 

CONSCIBNCK 
ACT. 

To  k  |»lea  of 
Codrt  of  Con- 
»r*ieitci'  Act,  de- 

irmore  than  4oL  ^  '^*  ®*'^  plaintiff  upon  and  by  virtue  of  each  and  every  of 
[  1160  1       the  said  several  promises  and  undertakings  in  the  said  de* 

claration  mentioned,  in  a  larger  sum  than  the  sum  of  40r* 
to  wit,  in  the  said  sum  of  «£ — ,  in  each  and  every  of  the 
said  respective  counts  of  tbe  said  declaration  mentiooedf  m 
manner  and  form  as  he  the  said  plaintiff  hath  above  in  bin 
declaration  in  that  behalf  complained  against  the  said  de* 
fendant,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  said 
plaintiff  prays  may  be  inqiured  of  by  the  country,  &c^ 


[Precludi  non,  as  ante,  \\4i5,  Jirst  form.] — Because  he 
saith,  that  the  said  defendant,  at  the  time  of  the  commence^ 
ment  of  the  said  action  of  the  said  plaintiff  was  indebted  to 


*  tn  the  late  cafte  in  1  Crompt. 
9t  JerV.  1^  it  was  fully  esta- 
blfslie<l  that  tbe  ststate  of  Li- 
mitations most  be  replied  spe- 
cially 10  a- plea  of  set-oflT,  and 
cannot  be  tidcen  advantage  of 
under  the  general  replication 
of  nil  debet.  The  above  form 
of  replication  is  sufficient,  2  Str. 


1271;  but  where  there  are 
matual  accounts  it  will  be  sel- 
dom available,  6  T.  R.  180. 
See  plea  of  statute,  ante,  040. 
**  See  the  plea,  ante,  939; 
and  forms  of  replications^ 
3  Wentw.  Index,  xviil. — Com* 
Dig.  County,  C.  8. 
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l^Precludi  non,  as  anUe,  1 145>  Jirst  ybrw.]-^Because  he  to  statute  o» 
saithy  that  the  said  defendant  did,  within  six  yea^s  next  bi$-     "'^!I^*'"*' 
fore  the  exhibiting  of  the  bill  of  the  said  plaintiS'  in  this  To  plea  of  ttom 
behalf  [or,  in  a  P.  or  by  original,  "  before  the  commence-  '^^'^i!;^^  \^^;^ 
ment  of  this  suit,"]  underta)ce  and  promise  in  manner  and  defendant  did  uo- 
form  as  he  the  said  plaintitf  hath  above  thereof  complained     ®'  ^  ^* 
against  him,  to  wit,  at,  &c.  (jpenue)  aforesaid.     And  this  he 
Che  said  plaintiflT  prays  may  be  inquired  of  by  the  coun- 
try, iic^ 

[Precludi  non,  as  ante,  1 14*5 ^firsC  /ormS\ — Because  he  Topletof«c«» 
caith,  that  the  said  several  causes  of  action  in  the  said  de-  ""^  anw^'^'that 
claration  mentioned,  and  each  and  every  of  them,  did  ac-  t|ip  cause  of  ac- 
crue to  the  said  plaintiff  within  six  years  before  the  exhi-  ^-c.  ^  * 
biting  of  the  said  bill  of  the  said  plaintiff,  £or,  "  next  before 
the  commencement  of  this  smt^'  following  the  language  of 
the  plea]  in  manner  and  form  as  the  said  plaintiff  hath 
aboye  complained  against  the  said  defendant,  to  wit,  at,  &c. 
{venue)  aforesaid.     And  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country^  &c. 

[  1161  ] 

IPrecludi  non,  as  ante,  Il4f5,jirst  form.] — Because  he  A  writ wied  out^ 
saith,  that  within  six  years  next  after  the  said  several  causes 
of  action  in  the  said  declaration  mentioned  accrued,  and 


*  See  the  plea,  ante.  940; 
and  see  form  of  replication, 
1  Rich.  C.  P.  149.— 2  Id.  34- 
Morg*  218.  If  the  time  when 
the  process  was  issued  be  ma- 
terial, it  must  be  replied  spe- 
cially, as  in  the  case  of  *a  ten- 
der, ante,  1152,  3;  see  the  fol- 
Ipwing  forms,  sod  2  Siiaad.  !• 
note  i;  63  d,  e.  So  if  the  in- 
fancy of  the  plaintifT,  &c.  be 
material.OT.  K.  193.— 2Saaud. 
127,  note  6.  The  plaintiflf  may 
give  in  evidence  a  promise 
after  action  brought,  2  Burr. 
1099,  recognized  in  4  D.  &  R. 
645.-2  B.  &  C,  82(i,  8.  C. 

^  This  f^m  is  adopted  when 
in  fact  the  bill  was  filed  within 
the  six  years.  If  the  plaintiif 
relies  on  the  issuing  of  the 
writ,  it  mast  be  replied  speci- 
ally, unless  indeed  the  defend- 
ant in  his  plea  avers  that  the 


causes  of  action  did  not  accrue 
within  six  years  "  before  the 
commencement  oftlmmit,^^  5  B. 
&  A.452.— 1  D.  &  R.27,  S.  C. 
This  plea  will  suffice  in  an  ac- 
tion at  the  suit  of  an  adminis- 
trator, when  the  cause  of  action 
did  not  acorae  till  after  taking 
out  administrattont  5B«AA. 
204.  See  the  note  to  the  last 
form,  and  a  form,  I  Rich.  C.  P. 
149. — Plead.  A. 452.  See  plea, 
ante,  941. 

^  When  this  is  necessary, see 
supra,  note  **.  See  a  prece- 
dent of  one  writ  issued,  2  Burr. 
951.— iWils.  141.^3  Wentw. 
203. — Id.  Index,  xx.  and  ante, 
1 152,  aud  of  a  writ  with  con- 
tinuances,  ante,  1  l53.'-*LiL  Eot. 
32, 104,— Thomp.  Ent.  151.— 
3T.  R.6a2,-^3VVentw.  Index, 
XX.  When  continued  process 
is  pleaded,,  the  first  must  be 
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fo  iTATVTv  or  each  and  every  of  them  did  accrue,  to  the  said  plaintiff,  to 
LiMiTATfowi.     ^}^^  ^^^  &c.—[Here  state  the  issuing  of  the  process  Mi  of 

K.B.f  C.  P,,  or  Exchequer,  and  the  proceedings  th^reon^ 
and  the  purpose  for  which  they  were  issued,  and  thai  the 
plaintiff  declared  on  the  writ,  as  in  the  replications  to  the 
pleas  of  tender,  ante,  1152,  3,  mutatis  mutandis,  and  then 
proceed  as  follows :] — And  the  said  plaintiff  further  saithi 
that  the  said  several  causes  of  action  in  the  said  declaratioii 
mentioned,  and  each  and  every  of  them  did  accrue  to  the 
said  plaintiff  within  six  years  next  before  the  issuing  of  the 
said  first-mentioned  precept  [or  **  writ**]  out  of  the  s^d 
court  of  our  said  lord  the  king  here,  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof  complained  against 
the  said  defendant.  And  tliis,  &c. — [Conclude  with  a  veri- 
fication, as  ante,  1 1 45.] 


abinad,  and  Uie 
action  was  com* 
nenced  within 
six  yean  alter 
his  retani  ■• 


[Preeludi  non,  as  ante,  Il4f5,  ^rst  formS\ — Because  be 
saith,  that  at  the  time  when  the  said  several  causes  of  ac- 
tion in  the  said  declaration  mentioned,  and  each  and  every 
of  them  ^  did  accrue  to  the  said  plaintiff^  the  said  plaintiff 
was  in  parts  beyond  the  seas,  to  wit,  at,  &c.  (venue)  and 
that  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  returned 
from  the  said  parts  ^  beyond  the  seas  into  this  kingdom,  and 
which  said  return  of  the  said  plaintiff  was  his  first  return 
into  this  kingdom  from  the  said  parts  beyond  the  seas,  after 
the  accruing  of  the  said  causes  of  action,  and  every  of 
them^  to  the  said  plaintiff,  and  that  the  said  plaintiff  exhi- 
bited his  said  bill  against  the  said  defendant  within  six  years 
next  after  the  said  plaintifi^s  first  return  into  this  kingdom 


shewn  to  have  been  returned , 
see  ante,  1153,  n.  \ — 2  Saand. 
68  d,  e,  f,  g.  —  7  T.  R.  7.  — 
6T.  R.  617;  and  2  B.  &  P. 
127.-5  B.  &  A.  489;  and 
2  Saund.  1,  n.  1,  where  see  the 
mode  of  replying  a  writ  in 
genera).  An  ac  etiam  writ  is 
a  good  continuance  of  common 
process,  and  the  continuance 
need  not  be  by  aUat  and  p/ic- 
ries  writs,  4  B.  <?e  C.  625.— 
7  D.  &  R.  25,  8.  O.  The  con- 
tinaaocea  may  be  entered  lit 
anytime,  6T.  R.  617.— 5 B. 
^  A.  452.  As  to  when  retani 
may  be  made,  5  B.  &  A.  469.   . 


*  See  the  form,  3  Wentw. 
205.  This  replication  is  found- 
ed on  the  statute  of  21  Jae.  1. 
c.  16.  8. 7,  see  2  Saand.  1 21  a,  b. 
See  the  note  to  the  next  form 
but  one.  See  a  form  where 
the  writ  was  issued  out  with 
continuances  six  years  after 
the  return,  4  B.  ^  C.  6i5.— 
7  D.  &  R.  26,  S.  C. 

^  1 1  seems  best  to  insert  these 
words,  though  Uie  omission  of 
theai  is,  if  at  all,  only  objec- 
tion alilo  on  special  demurrer, 
4  B.  &  C.  634.--7  O.  <Se  K.  25, 
8.  C. 
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from  beyond  the  seas,  after  the  acefuing  of  the  said  several  "ro  ttATOTB  or 
causes  of  action  aforesaid,  or  any  of  them,  unto  the  said 
plaintiff.     And  this,  &c. — [Conclude  with  a  verificeUlon^  a$ 
ante,  1145.] 

[Precludi  non,  as  anfe^  lliS^  Jirsi  form.] — Because  he  Hie  tike  in  aii- 
saith,  that  at  the  time  when  the  said  several  causes  of  action  ***^*'  ^'^"■' 
in  the  said  declaration  mentioned,  and  each  and  every  of 
them  did  accrue  to  the  said  plaintiff,  he  the  said  plaintiff 
uras  in  parts  beyond  the  seas«  to  wit,  at,*  &c.  (venue)}  and 
that  the  said  plaintiff  did  not  at  any  time  from  the  time  the 
said  causes  of  action  accrued,*  and  each  and  every  of  them 
did  accrue,  until  within  six  years  of  the  day  of  exhibiting 
the  said  plaintiff^s  bill,  come  or  return  into  this  kingdom^ 
And  this,  &c. — [Conclude  with  a  verification,  om  ante,  1 145.] 

[Precludi  n&n,  as  ante,  l\4f5,  Jirst  formal — Because  he  Tiiat  4le/aid0if 
saith,  that  the  said  defendant,  before  and  at  the  time  whett  "^^^^  "*** 

,.  1  ..i-iti  ^^  •ction  was 

the  said  several  causes  of  action  in  the  said  declaration  men-  commeoeed  with- 
ttoned,  accrued  to  the  said  plaintifl^  was  in  parts  beyond  i5»*^eiurn*». '^ 

the  seas,  to  wit,  at ,  and  that  the  said  defendant  after-' 

wards,  to  wi^  on,  &c.  returned  from  the  said  parts  beyond 
the  seas  into  this  kingdom ;  which  said  return  of  the  said 
defendant  was  his  first  return  into  his  kingdom  from  the  said 
parts  beyond  the  seas,  after  the  accruing  of  the  said  several 
causes  of  action,  and  each  and  every  of  them  \  to  wit»  at» 
&e.  {venue)  aforesaid.  And  the  said  plaintiff  further  saithn 
that  the  said  plaintiff  e&hibited  his  bill  in  this  cause,  and 
brought  his  said  action  thereupon  against  the  said  defesdanti 
within  six  years  after  his  the  said  defendants  first  retom 
into  this  kingdom,  after  the  accruing  of  the  said  several 
causes  of  action,  and  each  of  them,  to  wit,  at,  &c.  (venue) 
aibresaid.  And  this,  &c. — [Conclude  witli^a  verification^ 
as  ante,  1145»]    n 


•  See  the  forms,  1  Wentw. 
327.  This  replication  is  foaod- 
ed  upon  the  4  Ann.  c.  16.  s.  19, 
and  not  on  the  21  Jac.  1.  c.  IG. 
See  2Ssimd.  121  s,  b.  If  the 
defendant  were  in  this  kingdom 
at  the  time  the  caase  of  action 
accrued,  this  replication  will 
be  insafficieat,  for  when  once 
the  Statute  of  Limitations  begina 
to  ran,  no  subsequent  disability 


prevents  its  operatiou,  I  Wils. 
134.— 4  T.  K.  310;  and  see 
19  Ves.  200.  See  1  Show.  90, 
1  Salk.  420.  —  Carth.  137.  — 
19  Ves.  200 ;  and  see  ihe  au- 
thorities and  notes  ooUeoted  in 
1  Chit.  Col.  Sut.  706,  and 
4  Bing.  686. 

«»8ee4B.  &C.  625.— 7D. 
&  R.  25,  S.C— Supra,  note  \ 


1162a  REPLICATIONS   IN   ASSUMPSIT. 

TO  sTATOTi  OF       [Precludi  non,^  as  atUe,  1 145,  Jirsi  /omi.]— Because  they 

'     say,  that  heretofore,  and  in  the  life-time  of  the  said  J.  H. 

Replication  in  an  to  wit,  on  the  [10th  day  of  May,  A.  D.  1825,]  the  said  de- 
catora)  to  a  plea  ^^ndant  in  this  suit,  being  indebted  to  the  said  J.  H.  in  re* 
**^it*?*"**  A  t^"  *P®^^  ^^  ^^®  ^^'^  several  promises  and  undertakings  and 
the  testator  com-  Causes  of  action  in  the  said  [first,  third,  fourth,  and  fiftb] 

wiSlir*8?x  T^f  ^^""**  ^^  ^^®  ®^^^  declaration  mentioned,  for  the  recovery 
which  abated  by  of  his  damages  sustained  on  occasion  of  the  non-perfonnance 
wiUiin  a  year  ^7  ^^  ^^  defendant  of  the  said  several  promises  and 
MtfoD^  *'"**''*  undertaldngs  in  the  said  [first,  third,  fourth,  and  fifth] 
menced  by  plain-  counts  of  the  said  declaration  mentioned,  sued  and  prose- 

ton'»r*  ***^'''     ^^^^  ^"^  ^^  ^^^  ^^"'^  ^^  ^"^  ^^"^  ^^^^  ^^^  ^*"S'  before  the 

king  himself,  a  certain  precept  [or  "  writ"]  of  our  said  lord 

the  king,  called  a  [bill  of  Middlesex,]  whereof  the  sheriff 
of  [Middlesex]  was  commanded  that  he  should  take  the 
said  defendant  if  he  should  be  found  in  his  bailiwick,  and 
that  the  said  sheriff  should  keep  him  the  said  defendant,  so 
that  he  might  have  his  body  before  our  said  lord  the  king 
at  Westminster,  on  [Wednesday]  next  afker  [five  weeks  from 
£aster-day]  then  next  following,  to  answer  to  the  s^d  J.  H. 
in  a  plea  of  trespass,  and  tiiat  the  said  sheriff  should  then 
have  there  that  [precept,]  which  said  [precept]  so  sued  out 
and  prosecuted  as  aforesaid,  was  so  sued  out  and  prosecuted 
as  aforesaid,  out  of  the  said  court,  by  the  said  J.  H.  with 
intent  that  the  said  defendant  might,  by  virtue  thereof,  ap- 
pear at  the  return  of  the  said  [precept,]  and  that  the  said 
J.  H.  might  thereupon  declare  against  him  upon  and  for 
the  said  several  promises  and  undertakings  and  causes  of 
action  in  the  said  [first,  third,  fourth,  and  fifth]  county  of 
the  said  declaration  in  this  suit  above  mentioned,  at  which 
day  of  the  return  of  the  said  [precept,]  that  is  to  say,  on 
[Wednesday]  next  after  [five  weeks  from  Easter-day,  A.  D. 
1825]  aforesaid,  before  our  lord  the  king  at  Westminster^ 
came  the  said  J.  H.  by  C.  L.  his  attorney,  and  according  to 
his  said  intent  offered  himself  against  the  said  defendant,  in 
the  said  plea ;  and  the  said  defendant  also  at  that  day  ap- 
peared also  in  the  said  court  there,  according  to  the  tenor 
of  the  [precept]  aforesaid,  to  answer  to  the  said  J.  H.  ac- 
cording to  the  exigency  of  the  said  [precept.]    And  there- 


*  As  to  this  plea,  see  28aoDd.  150.— 3  East,  409.— Tidd,  9th 

04,  notes,— I  Wentw.  267.—  ed.  28.— Seeformof  rejotoder* 

3  Id.  204,  294.— I  Salk.  28.—  post,  1162. 
2Ld.Raym.  llOl.— Bui.  N.  P. 
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upon  the  said  J,  H.  accordinir  to  the  said  intent,  afterwardA>      ttATUTs  or 

LtMlTATIOMI* 

to  wit,  in  that  same  [Easter]  Term,  A.  D.  [18^]  aforesaid, 
exhibited  his  hill,  and  by  his  said  attorney  declared  against 
the  said  defendant  in  a  plea  of  trespass  on  the  case,  upon 
promises,  of  and  for  the  not  performing  of  the  same  identical 
promises  and  undertakbgs  in  the  said  [first,  third,  fourth^ 
and  fifth]  counts  of  the  said  declaration  in  this  action  above 
mentioned.     And  the  said  defendant  thereupon,  afterwards, 
to  wit,  in  [Trinity]  Term,  in  the  year  last  aforesaid,  pleaded 
to  the  said  declaratibn  of  the  said  J.  Hb  and  the  sidd  suit  was 
continued  depending  and  undetermined^  until  the  said  J.  H« 
afterwards,  and  before  the  said  plea  was  determined,  and 
within  six  years  next  before  the  es^hibiting  of  the  said  bill 
of  the  said  plaintiffs  as  executor  and  executrix  as  aforesaid, 
against  the  said  defendant  in  this  behalf,  to  wit,  on  the  [27th] 
day  of  [January,  A*  D.  1827,]  died,  to  wit,  at,  &c.  (venue)       ^ 
aforesaid  $  and  thereupon  the  said  suit  of  the  said  J.  H.  was 
thereby  abated,  and  the  said  proceedings  therein  ceased^ 
and  were  and  are  wholly  determined,  discontinued,  and  ended^ 
And  the  plaintiffs,  executor  and  executrix  as  aforesaid,  further 
say,  that  they  the  said  plaintiffs^  as  executor  and  executrix  as 
aforesaid,  afterwards,  and  within  a  reasonable  time  after,  and 
within  the  space  of  mudh  less  than  a  year  next  after  the  death 
of  the  said  J.H*  to  wit,  on  the  [12th]  day  of  [November,  A.Da 
1827,]  for  the  recovery  of  the  damages  sustained  by  them 
as  executor  and  executrijc  as  aforesaid,  by  reason  of  the  non- 
performance of  the  said  promises  and  undertakings  in  the 
said  [first,  third,  fourth,  and  fifth]  counts  of  the  said  decla-* 
ration  in  this  action  above  mentioned,  sued  and  prosecuted 
out  of  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  a  certain  [precept]  of  our  said  lord  the  king,  called 
a  [bill  of  Middlesex,]  whereby  the  sheriff  of  [Middlesex] 
was  commanded  that  he  should  take  the  said  defendant  if  he 
should  be  found  in  his  bailiwick,  and  that  the  said  sheriff 
should  keep  him  safely,  so  that  he  might  have  his  body 
before  our  lord  the  king  at  Westminster,  on  [Wednesday] 
then  next  after  [the  Morrow  of  St.  Martin,]  to  answer  to 
the  said  plaintiffs,  executor  and  executrix  as  aforesaid,  in  a 
plea  of  trespass,  and  that  the  said  sheriff  should  then  have 
there  that  [precept,]  which  said  writ  and  precept  were  so  sued 
oat  and  prosecuted  by  the  said  plaintiffs,  executor  and  exe* 
cutrix  as  aforesaid,  with  intent  to  implead  the  said  defendant 
upon  and  for  the  said  several  causes  of  action  in  the  [firsts 
third,  fourth,  and  fifth]  counts  of  the  said  declaration  in  this 

VOL.  HI.  z 
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suit  above  mentioned,  and  to  cause  him  to  appear  in  thie  said 
court  here,  and  upon  such  appearance  to  declare  against 
the  said  defendant,  for  the  said  several  causes  of  action  in 
those  counts  mentioned.    And  the  said  plaintiffs,  executor 
and  executrix  as  aforesaid,  further  say,  that  at  the  return 
of  the  said  last-mentioned  [precept,]  the  said  pluntiffs,  as 
executor  and  executrix  as  aforesaid,  according  to  their  s»d 
intent,  exhibited  their  said  bill,  and  by  T.  G.  their  attorney 
declared  thereon  against  the  said  defendant  in  manner  and 
form  aforesaid.     And  the  said  plaintiffs,  executor  and  eiie- 
cutrix  as  aforesaid,  aver  that  the  said  several  causes  of  ac- 
tion in  the  said  [first,  third,  fourth,  and  fifth]  counts  of  the 
said  declaration  in  this  suit  mentioned,  did  accrue  to  the 
said  J.  H.  within  six  years  next  before  the  suing  out  of  the 
said  first-mentioned  [precept]  by  the  said  J.  H.  as  aforesaid. 
And  this  they  the  said  plaintiffs,  executor  and  executrix, 
are  ready  to  verify,  wherefore  they  pray  judgment  and  their 
damages  by  reason  of  the  non-performance  of  the  said  several 
promises  and  undertakings  in  the  said  [first,  third,  fourth, 
and  fifth]  counts  of  the  said  declaration  in  this  suit  men- 
tioned, to  be  adjudged  to  them,  &c. 


Other  replica- 
tions to  Statute 
of  Limitations. 


[  U63] 

TO  PLEAS   BY 
EXtCUTOKS. 

That  defendant 
ia  executor*. 


The  other  replications  to  the  Statute  of  Limitations  may 
be,  that  the  debts  or  accounts  were  due  between  merchants, 
in  which  cases  tite  Statute  does  not  affect  the  remedy ,  see 
the  forms,  6  T.R.  193.— 2  Saund.  124,  127,  «.  b,—S  Wils. 
79;  or  the  plaintiff's  infancy,  2Saund.  118. — Lutw.24S; 
or  that  lie  obtained  a  judgment  which  was  arrested  or  re- 
versed, and  that  he  now  sues  within  a  year  after  such  re* 
versal,  ^c,  2  Saund,  63  A.  As  to  the  repUcation  in  an 
action  against  husband  and  wife,  see  \B.  ^  C.  248. — 2  D. 
%  R.  563,  S.  C.—  Tidd,  9th  ed.  1250.  See  the  notes,  1  Chit. 
Col.  Stat.  700  to  708. 

[Precludi  non,  as  ante,  1 145,  first  form.'] — Because  he 
saith,  that  the  said  defendant  at  the  time  of  the  exhibitins 
of  the  said  bill  of  the  said  plaintiff,  [or,  if  in  C.  P.  or  by 
original,  say,  "  at  the  time  of  the  commencement  of  this 
suit,'*]  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
executor  of  the  last  will  and  testament  of  the  said  £.  F.  de- 
ceased, and  hath  administered  divers  goods  and  chattels, 


*  See  the  plea,   ante,   941,     224.  —  Rast.   Ent,   322 
and  the  forms  of  replications,     1  Rich.  C.  P*  455. 
iWentw.  201.— 3  Id.  211  and 


b.  — 
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^idiieh  were  of  the  sftid  E.  F.  deceased,  at  the  time  of  his     to  plbak  bt 
death,  as  executor  of  the  last  will  and  testament  of  the  said 
£.  F»  to  wit,  at,  &c.  (venue)  aforesaid.     And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

{^Precbidi  non,  as  ante,  \l4f5,  Jlrst  form.] — Because  he  To pUne  admUiU- 
saith,  diat  the  said  defendant,  on  the  day  of  exhibiting  the  fendant^ad  ul 
bill  of  die  said  plaintiff  in  this  behalf,  [or,  if  in  C,  P.  or  seu  •. 
by  original,  aay,  "  at  the  time  of  the  commencement  of 
this  suit,'*]  had  divers  goods  and  chattels  which  were  of  Ae 
said  £•  F*  deceased,  at  the  time  of  his  death,  in  the  hands 
of  the  said  defendant,  as  executor  [or,  "  administrator,*^  as 
aforesaid,  to  be  administered,  of  great  value,  to  wit,  of  the 
value  of  the  damages  sustained  ^  by  him  the  said  phuntil^ 
by  reason  of  the  premises  in  the  said  declaration  mentioned  *» 
and  wherewith  the  said  defendant,  as  executor  [or,  "  ad- 
ministrator,*'] as  aforesaid,  could  and  might,  and  ought  to 
have  satisfied  those  damages.   And  thb  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

[Same  ae  the  above  to  the  end.} — And  die  said  defendant  ReplieatioD  and 
dodi  the  like ;  and  inasmuch  as  the  said  defendants  as  exe»  ^^ere  oniTplea 
cutors  as  aforesaid,  do  not,  nor  doth  either  of  them,  in  or  ^^  v^'  adminU. 
by  the  aforesaid  plea,  deny  the  aforesaid  acdon  of  the  said      '^     p  ea  e  . 
plaintiff,  nor  but  that  the  said did  undertake  and  pro- 
mise in  manner  and  form  as  the  said  plaintiff  hath  in  hie 
said  declaration  alleged  and  above  declared  against  the  said 
defendants  as  executors  as  aforesaid,  nor  but  that  the  said 
plaintiff  ought  to  recover  his  damages  occasioned  by  the 
non-performance  of  those  promises  and  undertakings,  the 

*■  As  to  this  replication,  see  he  should  fail  on  the  plea  of 

Com.  Dig.  Pleader,  2  D.  9. —  piene  administravity    12  East, 

See  the  fonns,  2  8aand.  221.  232.— Ante,043,  n.     If  asfiols 

2  Rich.  C.  P.  247.— 1  Rich,  have  come  to  the  defeadant's 

C.  P.  456.     It  is  ohser?able,  hands  since  the  commencement 

that  this  repHcation  does  not  of  the  suit,  the  fact  should  be 

deny  the  words  in  the  plea,  replied  specially,  (6  T.  R.  10. 

ante,  043,  4,  within  bracketo ;  3  Wentw.  224,)  see  the  foUow- 

the  reason  is,  that  those  words  iog  forms.    The  coodnsion  to 

are   superfluous,  and  not  the  the  country  is  sufficient,  1  Lutw. 

material  allegation  to  be  tra-  101. 

versed,  ftee  2  Sannd.  220,  n.  3.  ^  The  form  of  debt  is  pre* 

The  plaiatifl'  will,  at  all  events,  cisely  similar,  substituting  the 

if  he  proves  the  debt,  be  en-  word   "  debt^^*  for  "  damages 

titled  to  take  judgment  of  as-  sustained,  Sfc."" 
sets  quando  acciderint,  though 

z2 
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said  plaintiff  prays  judgment^  and  his  damages  by  him  sus- 
tained on  occasion  of  the  not  performing  of  the  said  promises 
and  undertakings  to  be  adjudged  to  him,  to  be  levied  of  the 

goods. and  chattels  which  were  of  the  said deceased,  at 

the  time  of  his  death.     Therefore  it  is  considered  that  the 
said  plaintiff  do  recover  his  damages  aforesaid,  by  him  sus- 
tained, by  reason  of  the  premises  to  be  so  levied,  but  be- 
cause it  is  not  known  what  damages  the  said  plaintiff*  bath 
sustained  on  occasion  of  the  non-performance  of  the  several 
promises  and  undertakings  aforesaid ;  and  because  it  is  also 
unknown  at  present  whether  the  said  defendants  or  either  of 
them  will  or  will  not  be  convicted  of  the  premises  above  put 
in  issue  between  the  said  plaintiff  and  the  said  defendants  re- 
spectively, to  be  tried  by  the  country,  and  because  until  the 
aforesaid  issues  are  tried,  final  judgment  herein  cannot  be 
given,  therefore  let  the  giving  of  judgment  herein  be  stayed 
until  the  issues  above  joined  are  determined,  and  as  weU  to 
try  the  said  issues  above  joined,  as  to  inquire  what  damages 
the  said  plaintiff  has  sustained  by  reason  of  the  premises 
aforesaid,  let  a  jury  thereupon  come  [or,  by  original^  "  the 
sheriff  is  commanded  that  he  cause  to  come**]  before  our 

lord  the  king,  at  Westminster,  on  next  after [or, 

if  by  original,  '*  on (a  general  return  day)  whereso- 
ever, &c.  twelve,  &c.*']  by  whom,  &c.  and  who  neither,  &c. 
to  recognize,  &c.  because  as  well,  &c.  the  same  day  is  given 
to  the  parties  aforesaid,  at  the  same  place  [or,  by  original, 
"there,  &c-"J 

Replication  to  the  [Precludi  non,  as  ante,  Il4f5,  first  form,'] — Because  he 
mtnistravUby  an  saith,  that  the  said  G.  H.  (the  first  executor,)  in  his  life- 
executor  of  an      time,  did  not  fully  administer  all  and  singular  the  eoods  and 

executor,  that  the      ,  _        ,  .  ,  «     ,  .  i  x^    t^    /  t      ^ 

execiitorit  did  not  chattels  which  were  of  the  said  £••  Jb.  {the  first  testator,) 
fniiy  administer  •.  deceased,  at  the  time  of  his  death,  and  which  came  to  the 

hands  of  him  the  said  G.  H.  (the  first  executor,)  as  such 
executor  as  aforesaid,  to  be  administered ;  nor  hath  the  said 
defendant,  executor  as  aforesaid,  since  the  death  of  the  said 
G.  H.  (the  first  executor,)  deceased,  fully  administered  all 
and  singular  the  goods  and  chattels  which  were  of  the  said 
£.  F.  (the  first  testator,)  deceased,  at  the  time  of  his  death, 
and  which  have  come  to  the  hands  of  him  the  said  de- 
fendant, as  executor  as  aforesaid,  to  be  administered,  but 
that  he  the  said  defendant,  as  executor  as  aforesaid,  on  the 

*  See  the  plea,  ante,  944. 
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day  of  exhibiting   of  the  bill  of  the  said  plaintiff  in  this     to  pleas  by 

belialf,  had  in  his  hands  divers  goods  and  chattels  which 

were  of  the  said  E.  F.  {the  first  testator,)  deceased,  at  the 

time  of  his  death  to  be  administered,  of  great  value,  to  wit, 

of  the  value  of  the  damages  sustained  by  the  said  plaintiff, 

by  reason  of  the  premises  in  the  said  declaration  mentioned, 

and  wherewith  those  damages  could,  might,  and  ought  to 

have  been  satisfied,  to  wit,  at,  &c.  (venue)  aforesaid.     And 

this  the  said  plaintiff  prays  may   be  inquired  of  by  the 

country,  &c. 

[Same  as  the  form^  atUe,  1 163,  to  the  asterisk,  and  tlien  The  like  to  a  plea 
proceed  as  foUows :] — Over  and  beyond  the  said  goods  knd  menu  outstand?' 
chattels  in  the  said  first  plea  admitted  to  be  in  the  hands  of  ^*>8* 

the  said  defendant,   to  be  administered,  and  more  than  suf- 

« 

ficient  to  satisfy  and  pay  the  monies  due  and  owing  upon  and 
by  virtue  of  the  said  writings  obligatory,  and  judgments  in 
the  said  first  plea  mentioned,  and  wherewith,  &c. — [Co/i- 
clude  as  in  the  form,  ante,  1 16S,  from  the  asterisk. "] 

IV/ien  the  defendant  pleads  that  he  had  no  assets,  at  the  That  defendant 
time  of  exhibiting  the  bill,  and  in  point  of  fact  he  had  assets  {lme*!2''had^^o! 
at  the  time  he  had  notice  of  the  action,  and  before  the  plain-  tice  of  the  writ. 
tiff^  declared,  unduly  paid  other  debts  of  equal  or  inferior 
degree,  without  a  judgment  fiavitig  been  obtained  for  them, 
(see  Com.  Dig.  Administration,   C.  2. — Dyer,  32  a. — 1  P. 
Wms.  295.— S  P.  Wms.  401.— 1  T.  R.  690.)  the  plaintiff 
viay  reply  the  issuing  of  the  writ,  and  the  service  thereof 
on  the  defendant,  and  that  he  then  had  assets,  see  thefolrms, 
3  Wentw.  214,  239;  but  as  it  appears  from  Dyer,  32  a. 
Com.  Dig.  Administration,   C.  2.  that  under  the  general 
plea  of  plene  administravit,  the  defendant  is  not  at  liberty 
to  give  in  evidence  any  payment  after  notice  of  the  plaintiff*s 
action,  this  special  replication  may  not  be  necessary. 

[Precludi  non,  as  ante,  114*5,  first  form.] — Because  he  That  after  the 
saith,  tliat  he  exhibited  his  bill  in  this  suit  against  the  said  ]^\\\   and^before 

defendant  as  executor  as  aforesaid,  heretofore,  that  is  to  say.  ***®  pl«*a,  aweta 

'   came  to  defend- 

upon,  &c.  and  that  af:er  the  exhibiting  the  said  bill,   and  ant's  hands*. 

•This    should    be    replied.  6T.  R.  10,11.— iSaund.  3:3f?a. 

6  T.  R.  10.    See  another  form,  2  Id.  216,  n.  I;  219,  n.  2;  and 

3  Weutw.  224,  245,  and  the  see  the  form  of  tho  judgmeut, 

opiuion  tliereiij  given,  and  tb«3  ISaund.  336  a. 
obsorvatious   of  Asliburst,  J. 
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before  the  tiine  of  pleading  the  said  pka  of  the  said  defend- 
ant,  to  wit|  on,  &c.  aforesaid,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  pleading  the  said 
plea,  divers  goods  and  chattels  which  were  of  the  said  £*  F. 
at  the  time  of  his  death,  of  great  value,  to  wit,  of  the  value 
of  the  said  damages  in  the  said  declaration  mentioned,  came 
to,  and  were  in  the  hands  of  the  said  defendant  as  executor 
as  aforesaid,  to  be  administered,  to  wit,  at,  &c«  {venue)  afore- 
said, and  wherewith  he  could  and  might,  and  ought  to  have 
satisfied  the  damages  aforesaid.  And  this  the  said  plaintiif 
is  ready  to  verify ;  wherefore  he  prays  judgment,  and  his 
damages  aforesaid,  to  be  levied  of  the  said  goods  and  chat- 
tels, which  were  of  the  said  £.  F.  at  the  time  of  his  death, 
which  have  so  come  to  the  hands  of  the  said  defendant  as 
executor  as  aforesaid,  to  be  administered,  since  the  exhibiting 
of  the  bill  aforesaid,  &c. 


Topleaof  judg 
ments  recovered 


[Precludi  non,  as  ante,   1 145,  first  form.] — Because  he 

aga^M/exectuor  ^^^^^>  ^^*^  ^^^  ^*'^  judgment  in  the  said  first  plea  mentioned 
that  they  were  to  have  been  recovered  against  the  said  defendant  by  the 
fraad  •.  said  E.  F.  was  had  and  obtained  by  the  fraud  and  covin  of 

the  said  defendant,  and  with  the  intent  to  defraud  the  said 
plaintiff  of  his  debts.  And  the  said  plaintiff  fiirther  saith, 
that  the  said  judgment  in  the  said  first  plea  mentioned  to 
have  been  recovered  against  the  said  defendant  by  the  said 
G.  H.  was  had  and  obtained  by  the  fraud  and  covin  of  the 
said  defendant,  and  with  the  intent  to  defraud  the  said  plain- 
tiff of  his  said  debt.  And  this,  &c. — [Conclude  wUh  a 
verification^  as  ante^  1145.] 

[  1167  ] 
ToapleaofjodR.      [Precludi  non^  as  ante^  \\i5y  first  fomu] — Because  he 

against  executor   s^^h,  that  the  said  E.  F.  in  his  life-time,  and  at  the  time  of 

that  he  fraad n- 

leotiy  goffered  the     -————--—---— -—^— -—------—------———--— --^------------—— 

judgment  to  be 


obSr„;i'.^.i„":t       '  Soe  «»e  form..  I  Lulw.  660. 

him  for  more  than  2  Saand.  49. — Plead.   Assist. 

ym  doe «».  373.— I  Lil.  Ent  150.     As  to 

this  replication  iu  general,  see 
Com.  Dig.  Pleader,  2  D.  9.— 
b  T.  R.  BO.  It  is  sufficient  to 
allege  generally,  tbat  the  judg- 
ment was  obtaiued  or  continued 
by  covio,  without  sbewiog  the 
special  matter,  and  that  it  was 
by  the  covin  of  the  executor 
or  administratoj  only,  9  Ucp. 
110.     If  several  judgments  be 


pleaded,  the  plaintiif  maj,  in 
his  replication,  answer  one 
only,  or  every  judgment  sepa- 
rately, 2  Saund.  48,  48.— 
1  Sannd.  334,  335,  337  b.  d.  2. 
^  See  the  note  to  the  above 
form,  and  Lil.  £nt.  159.  When 
any  thing  was  duo  at  the  time 
the  judgmcDt  was  obtained, 
but  it  was  confessed  fraud u- 
leutly  for  too  large  a  sum.  this 
replication  is  propcr»  5T,.  ft. 
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his  deathi  was  inckbted  to  the  said  G.  H.  in  a  much  less     to  pleas  ry 
sum  of  money  than  the  said  sum  of  £— ,  to  wit,  in  the  sum 
of  £ —  only,  and  no  more,  to  wit,  at,  &c.  (venue)  aforesaid, 
and  that  the  said  defendant  permitted  and  suffered  the  said 
judgment  in  the  said  plea  mentioned,  to  pass  against  him  the 
said  defendant  for  much  more,  to  wit,  for  the  sum  of  £ — 
more  than  was  due  and  owing  from  the  said  E.  F.  in,  his  life- 
time, and  at  the  time  of  his  death,  to  the  said  G.  H.  by  the 
fraud  and  covin  of  the  said  defendant,  and  the  said  G.  H. 
in  order  to  cover  and  protect  the  goods  and  chattels  which 
were  of  the  said  E.  F.  at  the  time  of  his  death,  which  bad  or 
might  come  to  the  hands  of  the  said  defendant,  to  be  admi- 
nistered from  the  payment  and  discharge  of  the  damages 
sustained  by  the  said  plaintiff  by  reason  of  the  non-perform- 
ance of  the  said  several  promises  and  undertakings  in  the 
said  declaration  mentioned,  and  to  prevent  the  said  plaintiff 
from  recovering  his  damages  aforesaid.     And  the  said  plain- 
tiff further  saith,  that  the  said  defendant  now  hath,  and  at 
the  time  of  the  commencement  of  this  suit  had,  divers  goods 
and  chattels,  which  were  of  the  said  E.  F.  deceased,  at  the 
time  of  his  death,  in  his  hands  to  be  administered,  sufficient 
to  satisfy  all  the  money  really  due  and  owing  from  the  said 
E.  F,  at  the  time  of  his  death,  to  the  said  G.  H.  and  the 
damages  aforesaid,  by  the  judgment  aforesaid,  in  form  afore- 
said  recovered,    and  also    the  damages   sustained   by  the 
said  plaintiff  by  reason  of  the  non-performance  of  the  said 
several  promises  and  undertakings  in  the  said  declaration 
mentioned,  to  wit,  at,  &c.  (venue)  aforesaid.     And  this,  &c. 
[Conclude  wiih  a  vefificaiion^y  as  ante,  1145.] 

[Precludi  won,   as  aniCy   1146,  first  form.] — Because  he  to  pica  of  bond 
saith,  that  after  the  making  of  the  said  writing  obligatory  in  ?^*{|ifg*"|fj°^'  ^^^^ 
the  said  plea  mentioned,  and  before  the  pleading  of  the  said  and  is  frandu. 
plea,  to  wit,  on,  &c.  the  said  writing  obligatory  to  tlie  said  J.^'^^^'  ^^^^  ^^ 
G.  H.  and  all  money  thereon  due  and  payable  was  fully  paid 
off,  discharged,  and  satisfied,  to  him  the  said  G.  H.  to  wit, 
at,    &c.   (venue)  aforesaid.     And  the  said  plaintiff  in   fact 
further  saith,   that  notwithstanding  such  payment  and  dis- 
charge of   the  said  writing  obligatory  to  the  said  G.  H.  as 


*  Qtuere  as  to  tbis  coDclusion,  cial  forms,  Lil.  Etit,  58. — Bro. 

see  I  Saiiod.  lo:),  u. :}.  Reel.  56. — 1  Saund.  333  to  33f», 

*»  .Sfio   llie   fortn»    3  Wentw.  aiKl  tlit*  law  and  the  forms  rc- 

243,  241,  and  utlirr  more  spc-  fvrred  io,  id.  334,  noteS^. 
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TO  PLEAS  BY     aforesaid,  the  said  writing  obligatory  is  still  kept  on  foot  un- 
B9ECUTUR8.     cancelled,  by  the  fraud  and  covin  of  the  said  defendant,  with 

intent  to  defraud  the  said  plaintiff  of  the  damages  by  hnn 
sustained  on  occasion  of  the  premises  in  the  said  declaration 
mentioned.  And  this,  &c. — [Conclude  with  a  verifiealion^ 
as  ante.  1145.1 

Replication  to  [Precludi  non,  as  ante,  1 145.] — Because  he  saitli,  that  the 

oiTaii  indenuTre,  '^'^  supposed  indenture  was  made  and  entered  into  and 
that  die  same  was  exeouted  by  the  said  E.  F.  deceased,  for  the  purpose  and 
or  rail  .  ^.^^  ^j^^  intent  of  the  said  E.  F.  and  others  in  collusion 
Mrith  him,  to  defraud  the  said  plaintiff  and  others,  the  cre- 
ditors of  the  said  E.  F.  of  their  just  and  lawful  debts  and 
claims  against  the  said  E.  F.  and  therefore  the  same  was  and 
is  void  in  law.  And  this,  &c. — [Conclude  with  a  verification^ 
as  ante,  1 145.] 

Similiter  to  ^rne-  [If  t/ic  defendant  have  pleaded  the  general  issue^  as  well 
plea'of  ^j! Jm^  Hdt  ^  /?fe/ie  admnistravitf  and  the  plaintiff  is  not  certain  of 
mv^iatravit  prayer  being  able  to  pvove  that  the  defendant  has  received  assets, 
aaseu  fiMMrfo  %•  ^  should  not  take  issue  on  the  latter  plea,  but  should  reply 
^^^t€riMt^  as  follows,   upon   which  the  defendant  usually  withdraws 

the  general  issue,  or  will  have  to  pay  the  costs  of  the 
trial,  in  case  i/te  plaintiff  obtains  the  verdict,'  see  ante, 
i)44.] — And  the  said  plaintiff,  as  to  the  said  plea  of  the  said 
defendant,  by  him  first  above  pleaded,  and  whereof  he 
hath  put  himself  upon  the  country,  doth  the  like.  And  as 
to  the  siud  plea  of  the  said  defendant,  by  him  lastly  above 
pleaded,  the  said  plaintiff,  inasmuch  as  he  cannot  deny  the 
said  several  allegations  of  the  said  defendant,  in  bis  said 
last  plea,  prays  judgment,  and  his  damages  by  him  sustained, 
on  occasion  of  the  not  performing  of  the  said  several  pro- 
mises and  undertakings  in  the  said  declaration  mentioned, 
to  be  adjudged  to  him  to  be  levied  of  the  goods  and  chat- 
tels which  were  of  the  said  G.  H.  at  the  time  of  his  death, 
and  which,  since  the  pleading  of  the  said  second  plea  of  the 
said  defendant,  have  oome  ^  or  which  shall  hereafler  conoe^ 
to  the  hands  of  the  said  defendant,  as  executor,  {or,  **  ad- 
ministrator/*) as  aforesaid,  to  be  administered  ( or,  if  ike 
pi  a  were  of  bands,  ^c.  outstanding,  and  plene  administnmt 


^  As  to  this  replicaUon,  see  this  judgment,  seeSVes.  13^ 
Com.  Dig.  Pleader,  2  D,  9.—  ^  See  6  T.  BU  10.— -1  SanndU 
^Q  ii^ter^sl  is  recoverable  op     336  a.. 
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prater,  here  add  ihefolbnoing  wards,  *'  after  satisfying  the 
monies  due  and  owing  on  the  said  several  judgments  and 
writings  obligatory  in  the  said  last  plea  mentioned.*") — But 
because  it  is  uncertain  whether  the  said  defendant  will  be 
convicted  upon-  the  said  issue  above  joined  between  the 
parties  aforesaid,  therefore  let  judgment  be  thereupon  stayed 
until  the  trial  and  determination  of  the  said  issue,  and  in 
order  to  try  the  said  issue  let  a  jury  come,  &c. — [Award  of 
vemre  by  biU  or  original,  as  ante,  1 156.] 

And  hereupon  the  said  plaintiff,  inasmuch  as  the  said  The  like  with 
defendant  bath  not  denied  the  said  action  of  him  the  said  Crh^re^e'^ne^ 
plaintiff,  nor  but  that  the  said  £.  F.  in  bis  life-time  did  un-  i^ue  was  not 
dertake  and  promise  in  manner  and  form  as  he  the  said  ^^ 
plaintiff  hath  above  in  that  behalf  alleged,  and  inasmuch  as 
he  the  said  pluntiff  cannot  deny  but  that  the  said  defendant 
had  not  any  goods  or  chattels  which  were  of  the  said  £.  F. 
at  the  time  of  his  death,  in  his  hands  to  be  administered,  in 
manner  and  form  as  the  said  defendant  hath  above  in  his 
said  plea  in  that  behalf  alleged,  prays  judgment,  and  his 
damages  by  him  sustained,  on  occasion  of  the  not  perform- 
ing of  the  said  several  promises  and  undertakings  in  the 
said  declaration  mentioned,  to  be  adjudged  to  him,  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  said  E.F. 
at  the  time  of  his  death,  and  which,  since  the  pleading  of 
the  said  second  plea  of  the  said  defendant,  have  come,  or 
which  shall  hereafter  come  to  the  hands  of  the  said  defend- 
ant to  be  administered,  ( or,  if  the  plea  were  of  bonds,  ifc. 
outstanding,  and  plene  administravit  pnster,  here  add  the 
following  words,  "  after  satisfying  the  monies  due  and  owing 
on  the  said  several  judgments  and  writings  obligatory  in  the 
said  last  plea  mentioned.")    Therefore  it  is  considered  that  The  jadgment. 
the  said   plaintiff  ought  to  recover  against  the  said  de- 
fendant his  damages  by  him  sustained  on  occasion  of  the 
premises,  to  be  levied  in  form  aforesaid,  but  because  it  is 
unknown  to  the  court  of  our  said  lord  the  king  now  here, 
what  damages  the  said  plaintiff  hath  sustained  by  meilns 
of  the  premises,  the  sheriff  is  conomanded,  that,  by  the  oath 
of  twelve  good  and  lawful  men  of  his  bailiwick,  he  dili- 
gently inquire  what  damages  the  said  plaintiff  hath  sustained 
by  means  of  the  premises,  and  that  he  send  the  inquisition 
which  he  shall  thereupon  take  to  our  said  lord  the  king  at     ' 

Westminster,   on  next  after under  his  seal  and 

the  seals  of  those  by  whose  oath  he  shall  take  that  inquisi* 


IIQO  a  REPLICATIONS   IN   ASSUMPSIT. 

TO  PI.BAS  BT     tioD,  together  with  the  writ  of  our  lord  the  king,   to  him 
UBCVTOR8.      thereupon  directed^  the  same  day  is  given  to  the  said  plain- 


tift>  and  to  the  said  defendant,  at  the  same  place. 


RepUcation  tea       See  a  form,  3  WiU.  S2. 

plea  of  plene  ad" 
ministracit  prater 
praying  jiid<;ment 
as  to  the  ^  inland 
averring  assets 
extra,  sufficient 
to  pay  the  debt. 
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[The  common  similiter  in  debt^  to  a  plea  concluding  to  the  Common  dmciw- 
country^  is  the  same  as  in  the  form  in  assumpsit^  ante,  1 144.  S^tioli.  *  '*"' 
When  the  replication  concludes  with  a  verification  otherwise 
than  of  matter  of  record^  the  form  is  as  follows:'] — And 
this  he  the  said  plaintiff  is  ready  to  verify^  wherefore  he 
prays  judgment  and  his  debt  aforesaid,  together  with  his 
damages  by  him  sustained,  on  occasion  of  the  detention 
thereof,  to  be  a<]yudged  to  him,  &c. 

FOR  ESCAPES. 

[Preeludi  non,  as  ante,  1145.] — Because  he  says,  that  Replication  to 
after  the  commitment  of  the  said  E.  F.  to  the  custody  of  the  l^^^'^^  "^^^^Z 
said  defendant,  in  execution  as  aforesaid,  that  is  to  say,  on  that  ante,  958, 

the day  of in  the year  of  the  reign  of  our  dant,  of  bii  owo 

said  lord  the  king,  (the  said  defendant  then  and  still  being  "^^1^^^  I^I^a 

marshal  of  the  Marshalsea  of  our  sovereign  lord  the  king,  prisoner  to  es- 

before  the  king  himself,  as  aforesaid,)  at,  &c.  (venue)  afore-  ^tS^' oVuie^ri. 

said,  he  the  said  defendant,  of  his  own  wrong*  permitted  Boner's  forcible 

and  suffered  the  said  £.  F.  to  go  at  large  whither  he  would,  defeudanfs  will. 

and  to  escape  out  of  the  custody  of  the  said  defendant,  in 

manner  and  form  as  the  said  plaintiff  hath  above  complained 

gainst  him ;  without  this,  that  the  said  £•  F.  forcibly,  and  Traverse  of  the 

without  the  knowledge,  consent,  or  permission  of  the  said  ^®'"«**>*«  escape, 

defendant,  and  against  his  wiU,  escaped  from  and  out  of      [1 171  ] 

the  custody  of  him  the  said  defendant,  as  such  marshal  as 

aforesaid,  in  manner  and  form  as  the  said  defendant  hath  in 

his  said  plea  by  him  secondly  above  pleaded  in  bar  alleged. 

And  this,  &c« — [Conclude  with  a  verification,  as  in  pre- 

cedingform*"] 

IRepUcation  to  first  ptea,  similiter;  to  second  plea^  the  Replication  to 
plaintiff  admiUing  that  the  escape  was  without  the  privity  ^^^^  that^fteJ 
of  the  defendant,  and  that  the  return  to  prison  was  volun-  such  escape  and 
tary,  alleges,']  "  that  the  said  E.  F.  had  not  from  thence-  ^lJer"aE!dS  it 
forth  been  kept  and  detained  in  the  custody  of  the  sdd  ^aped.^r  which 
defendant,  but  that  after  he  die  said  £.  F.  had  so  returned  ^  *'"      '°^'  * 

'  Qifiere,  if  it  should  not  be     "  voluntarily  permitted/'  <&c. 
alleged,     that    tiie    dcfendaut         ^  See  1  B.  6c  P.  414. 
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FUK  KscAPEs.      iiito  custoclyy  aiid  after  the  said  defendant  had  notice  of  the 

former  escape,  and  before  the  exhibiting  the  said  biU  in  this 
behalf,  the  said  defendant  permitted  and  Buffered  the  said 
E.  F.  to  escape  and  go  at  large,  in  manner  and  form  as  the 
said  plaintiff  hath  above  complained  against  him  the  said 
defendant  *,  which  said  last-mentioned  escape  is  another  and 
different  escape  than  the  escape  mentioned  in  the  plea  of 
the  said  defendant  so  by  him  lastly  above  pleaded  in  bar  as 
aforesaid,  and  was  and  is  the  very  same  identical  escape  for 
which  the  said  plaintiff  brought  this  action  and  exhibited 
his  aforesaid  bill.  And  this,  &c. — [Conclude  with  a  vert- 
Jication^  (m  ante,  1170.] 

Replirafion  to  a  [Precludi  non,  as  ante,  1 HS.] — Because  he  saith,  that  the 
iscaiH*  amTrc*'^  ^^'^  "o^  defendant  did  not,  before  the  exhibiting  of  the  said 
caption,  in  an  ^Jil  against  the  said  now  defendant  in  this  behalf,  retake  the 
the  marKii»i.  that  Said  E.  F.  upon  the  said  pursuit,  or  again  have  or  detain  him 
W  Hill  r "  *^*^*'  the  said  E.  F.  in  the  custody  of  the  said  now  defendant 
le-rapiion.  in  execution,   at  the  suit  of  the  said  plaintiff  for  the  da- 

mages, costs,  and  charges,  so  by  him  recovered  as  afore- 
said, by  virtue  of  the  said  commitment  of  the  said  E.  F.  in 
execution  as  aforesaid,  in  manner  and  form  as  the  said  de- 
fendant hath  above  in  his  said  plea  in  that  behalf  alleged. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 

KepTirafion  in  an       [Precludi  non,  OS  ante,  1145.] — Becaiise  he  saith,  that  the 

w^ardenfio'a  plea  ^*^^  ^'  ^'  ^^^  "^^  after  the  said  escape  in  the  said  first  count 
of  a  vohintary  mentioned,  and  before  the  commencement  of  this  suit,  re- 
btii  waA  liied  turn  back  again  into  the  custody  of  the  said  defendant,  nor 
l!^!.?.**  ****  '^'      did  the  said  defendant,  at  the  time  of  the  commencement  of 

this  suit,  keep  or  detain  the  said  E.  F.  in  his  custody  as  such 
warden  as  aforesaid,  in  execution  at  the  suit  of  the  said 
plaintiff,  under  and  by  virtue  of  the  said  commitment  and 
receipt  in  execution  as  aforesaid,  but  on  the  contrary  thereof 
the  said  E.  F.  at  the  time  of  the  commencement  of  this 
suit,  continued  so  escaped  and  at  large  out  of  the  custody  of 

*  What  follows  in  this  plea  As  to  the  evidence   requisite 

is  not,    perhaps,    strictly  ne-  on  part  of  plaintiff,  and  that  he 

ceasary .  The  replication  might  must,  on  a  traverse  of  the  above 

shortly  traverse  the  allegation  allegation,  prove  the  prior  or 

in  defendant's  plea,  that  since  first  escape,  see  1 B.  &  P.  418. 

the   escape  he  hud  kept  the  n.a,  and  id.  Index,**JSvi<(eiicc,'' 

prisoner  safely,  1 B.  &  P.  417.  pi.  10. 


turn. 
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the  said  defendant  as  such  warden  as  aforesaid.  And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, &c. 


FOR     ESCAPRf. 


VRAUD. 


[Predttdi  «o.7,  a^  ante,  Il4f5y  Jlrst  formJ] — Because  he  To  plea  that  dc«d 
saith,  that  the  said  writing  obligatory  in  the  said  declaration  ^^nd  thaTit  wai 
mentioned,  was    obtained   fairly  and  honestly  by  the  said  duiyobuiaeds 
plaintiff^,  and  not  by  the  said  plaintiff  and  others  in  col- 
lusion with  him,  by  fraud,   covin,  or  misrepresentation,    in 
manner  and  form  as  the  said  defendant  hath  in  his  said  plea 
by  him  [lastly]  above  pleaded  alleged.     And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  r  1 172  1 

DURESS. 

[Preciudi  Hon,  as  ante,  114:5^  Jirst  form  J] — Because  he  To  pl«a  that  deed 
saith,  that  the  said  defendant  of  his  own  free  will  made  and  menaces'that  dZ 
sealed,  and  as  his  act  and  deed  delivered  to  the  said  plaintiff  tVndant  freely  ex- 
the  said  writing  obligatory   in  the  said   decUtration   men- 
tioned ^,  and  not  by  reason  or  in  consequence  of  the  said 
supposed  menaces  or  threats  in  the  said  [second]  plea  men- 
tioned, or  in  fear  or  apprehension  thereof  in  manner  and 
form  as  the  said  defendant  bath  in  his  said  [second]  plea  in 
that  behalf  alleged.     And  this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 

IRFANCT. 

[Precludi  itoji,  as  anie^  lli6f^rst  formJ] — Because  he  To  plea  of  i»- 
saith,  that  the  said  defendant  at  the  time  of  the  making  of  J* Jjjj,|  ^"^^  'Jj 
the  said  writing  obligatory  in  the  said  declaration  mentioned,  age  «. 
was  of  the  full  age  of  twenty-one  years,  and  not  within  age, 
in  manner  and  form  as  the  said  defendant  hath  above  in  his 
said  plea  allied.     And  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  &c. 


*  See  the  ptea,  ante,  0C3 ; 
see  a  rejoinder  that  a  deed  was 
duly  obtained, *2  Rich.  C.  P.73 ; 
and  replications  to  that  elTect, 
Mor;:.  o:3o,  537. 

^  It  would  safTire  merely  to 
deny  the  words  of  the  plea. 

^  See  pleas  of  menace,  &c. 
ante,  004.  The  replications 
to  the  nther  pleas,  ante,  96i, 
Hill  nearly  resemble  the  abo^e 
form;  see  the  forms  in  TVVentw. 
3U7,  500  to  5DG,  and  Com.  Dig. 


Pleader,  2  W.  19,  20.  See  re- 
plication to  plea  of  duress  of 
imprisonment,  2  Rich. C.  P. 73. 
Morg.  535,  537. 

^  it  would  seem  sufficient 
merely  to  deny  the  words  in 
the  plea. 

*  See  the  plea,  ante,  965,  and 
the  forms.  Kast.  £ut.  103  a. — 
7Wentw.  577, 578.— Cora.  Dig. 
Pleader,  2  W.  22,  and  the  re- 
plications in  assumpsit,  ante, 
1140. 


1172  rbpucahons  iw  osbt. 

viuRTy  &c.  [Precludi  non^  as  ante,  1 14i6|  JirMi  /orw»] — Because  lie 
-  .  ~  ^^  saith,  that  the  said  writing  obligatory  in  the  said  declaration 
or  other  illegality,  mentioned,  was  made  by  the  said  defendant  for  a  good  and 
Svln'Tp^  ate^al  ^^8*'  consideration,  and  not  in  pursuance  of  or  upon  the  said 
contract ».  corrupt  and  unlawful  agreement,  or  for  the  purpose  in  the 

said  plea  of  the  said  defendant  mentioned,  in  manner  and 
form  as  the  said  defendant  hath  above  in  his  said  [second] 
plea  in  that  behalf  alleged.  And  this  the  said  defendant 
prayji  may  be  inquired  of  by  the  country,  &c. 

TENDER.  [Sindliter  to  general  issue,  as  ante,  1144*;  replication  to 

To  a  plea  of  ten-  ^^^^  of  tender,  m/oOw*;]— And  the  said  plaintiff>  as  to  the 

r  117S  1       ^^  P'^^  ^^  ^^  ^^^^  defendant  by  him  above  pleaded,  as  to 

the  said  sum  of  £ — ,  residue  of  the  said  sum  of  £ —  above 
demanded,  saith  that  he  the  said  plaintiff  ought  not,  by 
reason  of  any  thing  by  the  said  defendant  in  that  plea 
alleged,  to  be  barred  from  having  and  maintaining  his 
aforesaid  action  against  the  aaid  defendant  to  recover  da- 
mages by  reason  of  the  non*payment  of  the  said  sum  oi£r^ 
because  he  saith,  that,  &c. — [Here  state  the  subject-matter 
of  the  replication^  as  in  the  forms  in  etssumpsit,  ante,  1151 
to  1157,  using  the  words,  '*  after  the  said  several  causes  of 
action  in  the  said  declaration  mentioned,  and  each  and  every  of 
them,  accrued  to  the  said  plaintiff  as  to  the  said  sum  of  £— /* 
instead  of  the  words  **  after  the  making  of  the  said  pro- 
mises and  undertakings  in  the  said  declaration  mentioned/' 
and  then  conclude  as  follows/] — And  this  he  the  plaintiff 
is  ready  toverify,  wherefore  he  prays  judgment,  and  his 
damages,  by  reason  of  the  non-payment  of  the  said  sum  of 
£ —  to  be  adjudged  to  him,  &c.  {but  if  the  replication, 
merely  deny  the  tender,  then  conclude  to  the  cotm/ry.] 

SBT-OPF. 

Replication  to  a        iPrecludi  non,  as  ante,  1145.] — Because  protesting  that 
dl^bt  w'^b^nV''   *^  ^^^  ^™®  °^  exhibiting  the  said  bill  there  was  and  still  is 

deoyiog  the  set-  - 

off*. 

*  See  the  plea,  ante,  966,  and         ^  See  the  plea,  ante,  955,  and 

the  form.  2  Rich.  C.  P.  a?.—  the  forms,^  Wentw.  577,  580. 

Morg.  Prec.  229. 230.— 1  Bro.  689  584.  ♦ 

Jint.  188.— 2  T.  R.  439.    S  Itl.  «  See  form,  2  Rich.  C.  P.  31. 

426.— 7  Wentw.   Index,    628,  The  replicatioo  to  a  plea  of  set- 

629,  630.— Com.  Dig. Pleader,  off  to  debt  on  shnple  contract, 

^  W.  23. — Some  of  the  forms  when  it  conclodes  to  the  coun- 

cooctode   with   a    formal   tra-  try,  is  precisely  similar  to  that 

Terse  afidTerification.Lil.Ent.  in  assonipsit,  ante,  1158,  &e. 

184. — Morg.23l,  but  see2T.R.  Where  the  set-off  is  to  debt  on 

439,  and  1  Sauod.  103  b,  n.  3.  bond,  the  replication  ma j either 
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a'  much  hrg«r  sam  of  money  than  the  said  sum  of  £^5  due  ^  ser-orr. 
and  owing  for  principal  money  and  interesty  upon  and  by 
virtue  of  the  said  writing  obligatory,  and  the  said  condition 
thereof,  to  wit,  the  said  sum  of  £ —  to  wit,  at,  &c.  (venue) 
aforesaid,  for  replication  in  this  behalf  he  says,  that  he  the 
said  plaintiff  was  not  nor  is  indebted  to  the  said  defendant 
in  manner  and  form  as  the  said  defendant  hath  above  in  his 
said  plea  alleged.  And  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  &c. 

\^Preeludi  moh,  as  ante^  1146.] — Because  protesting  tliat  RepUcatioii  to 
at  the  time  of  exhibiting  the  said  bill  there  was  and  still  is  a  j^^  debt  on  bond 
much  larger  sum  of  money,  than  the  said  sum  of  £ —  due  protcrttor  tiiat 
and  owing  for  principal  money  and  interest,  upon  and  by  puiatisr  on  the 
virtue  of  the  said  writing  obligatory,  and  the  said  condition  go^^^ad^tted^' 
thereof,  to  wit,  the  sum  of  £ —  to  wit,  at,  &c.  {venue)  afore-  defendanrs  plea, 
said,  nevertheless,  for  replication  in  this  behalf,   the  said  tS"*^  iwt \n^cbu 
plaindff  saith,  that  the  said  plaintiff  was  not,  nor  is  indebted  ed  to  defendants 
to  the  said  defendant  in  manner  and  form  as  the  said  de-       [  1174  ] 
fendant  hath  above  in  his  said  plea  alleged.     And  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

HKias,  &c. 
And  because  the  said  plaintiff  doth  not  deny  the  said  plea  To  parol  demor- 

of  the  said  defendant,    but  admits  the  same    to  be  true,  orplea>.*"**^° 
therefore  let  the  plea  of  the  said  plaintiff,  and  all  proceed- 
ings thereon,  be  stayed  until  the  full  age  of  the  said  de- 
fendant, &c. 

[Precludi  non,  as  anie^  1 145,  Jirst  form^ — Because  he  To  plea  of  rien, 

saith,  that  the  said  defendant  hath,  and  at  the  time  of  the  defendant  had  as- 
sets at  die  time 


deny  the  subject-matter  of  the  in  a  sum  equal  to  that  admitted 

defendant's   set-oil*,  or  allege  in  tlie  plea  to  be  due  on  the 

that  more  was  dne  on  the  de>  bond,  the  abore  replication  is 

fendant's   bond   than   the  snm  preferabie. 

mentioned    in    the    plea,    see  ^  See  the   plea,  ante,  973 ; 

3T.  R.  65.--«  Id.  460.— Ante,  and  Rast.  £nt.  360,  302. 

968.     If  the   replication  con-  ^  See   the   plea,  ante,  973, 

clnde  with  a  verification,  snch  and  forms  of  replication, iRich. 

conclnsionwill  be  as  ante,  1170.  C.  P.  451. — 2  Rich.  C.  P.  38. 

As  to  the  replication  to  a  plea  Morg.  665. — 2  Mod.  227.  8. — 

of  set-off  in  general,  see  ante,  7Wentw.  603, 4,  5.     And  see 

Tol.  i.  Index,  *'  Set-off,*^  several  forms    of  replications 

*  See  2  Rich. C.  P.  31.  When  and  rejoinders,  Morg.  654  to 

it  isapprehended  that  the  plain-  660.      if   the  defendant  had 

tiff  is  not  indebted  to  defeodaat  not  assets  at  the  time  of  ex- 


of  commencement 
of  the  suit «. 
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BY  ANDAGAiifsT  exhibiting  of  the  said  bill  of  the  said  plaintifi;  [or  if  in 
'  '  C.P.  or  by  original^  **  at  the  time  of  the  commencement 
of  this  suit/*]  had  sufficient  lands,  tenements,  and  heredita- 
ments by  descent  from  his  said  father,  [or  '*  brother/*  ^e. 
according  to  the  fact i\  in  fee  simple,  wherewith  the  said 
defendant  could  and  might  and  ought  to  have  satisfied  tbe 
said  debt  of  the  said  plaintiff  above  demanded.  And  this  tbe 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


To  plea  of  rieti 
per  deteemi,  that 
defendant  had 
attets  before  the 
coromencemeot 
of  the  ftoit  •• 

[  1173  ] 


[Precludi  non,  as  ante^  11 45,  Jirst  form.] — Because,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and 
provided,  he  saith,  that  the  said  defendant  after  the  death 
of  the  said  E.  F.  his  father,  and  before  the  day  of  exhibit- 
ing the  said  plaintiff's  bill  in  this  behalf,  [or  if  in  C.  P.  or 
by  original,  say  "  before  the  commencement  of  this  suit,**] 
to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  had  divers  lands 
and  tenements  by  hereditary  descent  as  heir  to  the  said 
E*  F.  in  fee  simple,  whereby  he  might  have  satisfied  the  said 
plaintiff  the  debt  and  damages  aforesaid.  And  this,  &c.  ^ 
[Conclude  with  a  verification,  as  ante,  1170.] 


[Precludi  non,  as  ante,    Il4f5,  first  form*'] — Because  he 


PAYMBNT. 

To  plea  of  §oMt 

9d  diem,  or  pofi    saith,  that  the  said  defendant  did  not  pay  to  the  said  plain- 

diem,  denying  the 
payments  •• 


bibiting  the  bill,  bat  had  them 
at  the  time  the  writ  issued, 
the  issuing  of  the  writ  shoald 
he  replied  specially,  as  ante, 
1161,  and  under  the  3d  &  4th 
W.  &  M.  c.  14,  if  the  heir 
plead  rien  per  descent,  the 
plaintiflT  may  reply  that  he  had 
assets  between  the  death  of 
his  ancestor,  and  before  the 
commencement  of  the  suit  as 
in  the  next  form,  see  Rac.  Ab. 
Heir  and  Ancestor,  F. 
*  See  forms,  6Wontw.  373. 

1  Rich.  C.  P.  451.— 2  Id.  296, 
and  the  note  to  the  preceding 
form,  5  Mod.  122,  3. 

^  This  seems  necessary,  see 

2  Saand.  Ba.— Carth.  363,  4. 

^  See  the  pleas,  ante,  $174. 
See  form  of  replication.  Plead. 
Assist.  360.  To  annuity  bond, 
see  form,  2  New  Rep.  362. — 
To  bond  for  payment  of  mort- 


gage, 5  Moore,  198.  In  tbe 
latter  case,  to  debt  on  t>ond, 
the  defendant  craved  oyer,  and 
after  reciting  a  mortgage  deed, 
which  shewed  the  condition  to 
be  for  payment  of  a  snui  of 
money  on  a  day  specified,  ac- 
cording to  the  tenor  of  a  pro- 
viso contained  in  the  indenture, 
and  for  the  performance  of  the 
covenants  tlierein,  pleaded  that 
there  were  no  negative  or  dts- 
juuclive  covenants  in  the  in-^ 
denture,  and  that  he  pai<l  the 
money  mentioned  in  tbe  condi- 
tion on  the  day  therein  speci- 
fied, according  to  the  edect 
thereof,  and  performed  all  the 
covenants  and  provisoea  in  Uie 
indenture  on  his  part  lu  be 
performed.  The  defendant  ia 
his  replication  took  issue  gene- 
rally on  the  non-payment  uf  the 
mouc)',  and  concluded    to  the 
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PAYMBNT. 


tiff  the  said  sum  of  £ —  in  the  said  condition  mentioned^ 
with  lawful  interest  for  the  same,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said  plea  in  that  behalf 
alleged.  And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country.  &c. 

•^  OW    ANNOITT 

DKBDS. 

[Precludi  non^  as  ante^  1 145,  firsi  formJ] — Because  he  To  plea,  ante, 
saith,  that  a  memorial  of  the  said  writing  obligatory  in  the  morial,  contain- 
said  declaration  mentioned,  was,  within  thirty  days  of  the  ">/  ^*««  9*™** 
execution  thereof,  to  wit,  on,  &c»  {datf  of  enrolment)  duly  was  enrolled,  set- 
enrolled  in  the  High  Court  of  Chancery,  at  Westminster,  in  jjjoriaTyc*"*' 
the  county  of  Middlesex,  according  to  the  said  Statute  in 
that  case  made  and  provided,  and  which  said  memorial  was 
and  is  as  follows,  to  wit,  [here  copy  the  memorial  verbatim^'] 
as  by  the  said  memorial  now  remaining  duly  enrolled  in  the 
said  High  Court  of  Chancery  at  Westminster  aforesaid,  more 
fully  appears ;  and  the  said  plaintiff  further  saith,  that  the  , 
sud  memorial  did  duly  contain  and  set  forth  the  day  of  the 
month  and  the  year  when  the  said  writing  obligatory  in  the 
said  declaration  mentioned  bore  date,  and  the  names  of  all 
the  parties,   and  of  all  the  witnesses  thereto,  and  of  the 
person  and  persons  for  whose  life  or  lives  the  said  annuity 
was  granted,  and  of  the  person  and  persons  by  whom  the 
same  was  to  be  beneficially  received,  and  the  pecuniary  con- 
sideration and  considerations  of  granting  the  same,  and  the 
annual  sum  and  sums  to  be  paid,  in  the  form  and  to  the  effect 
as  in  and  by  the  Statute  in  that  case  made  and  provided  is 
required  ;  as  by  the  said  enrolment  of  the  said  memorial, 
remaining  of  record  ^  in  the  said  Court  of  Chancery  at  West- 
minster aforesaid,  more  fully  appears.    And  this  the  said 
plaintiff  is  ready  to  verify  by  the  said  record  ^  when,  where, 
and  in   such   manner   as  the    court  here  shall  order  and 
direct. 


country.  Go  special  demar- 
rer,  assigning  for  causes  that  it 
shoalil  have  concluded  with  a 
verificaliob,  and  that  uo  breach 
of  the  condition  was  ai^signed 
according  to  the  stat.  B  &  9 
Wm.  3,  c.  1 1.  8.  8.  it  was  held 
that  sacb  replication  was  good, 
as  the  only  point  in  issue  was 
the  payment  of  the  money,  and 
as  the  plaintiff  had  therein 
denied    the   whole    substance 


of  the  defendant's  plea. 

"  See  the  plea,  ante,  975 ; 
and  the  replication  in  4  T.  K. 
686.— 2Hen.  B1.281.— 3  Bing. 
218  ;  and  see  1  New  Rep.  218, 
219.— 1  Chit.  Col.  Stat.  24. 

^  It  has  been  usual  to  con- 
clude this  plea  with  a  verifi- 
cation by  the  record,  but  it 
would  seem  sullicient  to  con- 
clude with  a  verification  and 
prayer  of  judgment  generally. 
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OR  AWARni. 


[P^ecludi  tto»9  us  amie,  1 145,  first  fotm.'] — Because  be 
rp     ,     T~»        saith,  that  the  said  E.  F.  and  G.  H.  the  said  arbitiaton  in 

1  o  plea  tnat  no 

award  was  made,  the  said  condition  of  the  said  writing  obligatory  mentioned, 
Md'b?eac^^^^^     after  the  making  of  the  said  writing  obligatory,  and  within 

the  time  limited  and  appointed  by  the  s^  condition  for  the 
making  of  their  award  of  and  concerning  the  premises,  that 
is  to  say,  on,  &c.  at,  &c.  (venue)  aforesaid,  having  taken 
upon  themselves  the  bmrthen  of  the  said  arbitrament,  did 
in  due  manner  make  their  award  in  writing  under  their 
hands,  of  and  concerning  the  premises  in  the  said  condition 
mentioned,  and  thereby  referred  to  them  by  the  said  pbun- 
tiff  and  defendant  ready  to  be  delivered  to  the  said  parties 
in  difference,  or  such  of  them  as  should  require  the  same, 
by  which  said]  award  they  the  said  E.  F.  and  G.  H*  the  sf- 
bitrators  aforesaid,  did  then  and  there  award  and  order,  &c 
[Here  set  forth  the  whole  award  verbatim,  in  the  past  tense]  \ 
Of  which  said  award  the  said  defendant  afterwards,  to  vit, 
on  the  said,  &c.  at,  &c.  (venue)  aforesaid,  had  notice*  Ne- 
vertheless the  said  pkintiff  in  fact  saith,  that  the  said  de* 
fendant  did  not,  &c.  [Here  state  the  defendants  breach  cf 
the  award,  according  to  the  facts  of  the  particular  cast, 
and  which  may  be  as  in  the  declaration,  ante,  395,  and  tf 
there  have  been  several  breaches  of  the  award,  state  tie 
second  or  other  breach  as  follows  :"] — And  for  assigning  a 
further  breach  of  the  said  award,  according  to  the  form  of 
die  Statute  in  that  case  made  and  provided  ^,  the  said  phtin- 
tiff  in  fact  further  saith,  that,  &c.  [Here  state  the  other 
breach,  and  conclude  as  follows  i\ — ^And  this  the  said  plain- 
tiff is  ready  to  verify  ;  wherefore  he  prays  judgment  and  his 
debt  aforesaid,  together  with  his  damages  by  reason  of  the 
detention  thereof,  to  be  adjudged  to  him,  &c. 


Breaches  of  Uie 
award  *. 


>  See  the  plea,  ante,  977, 
and  the  forms  of  replication  of 
an  award  and  breach,  1  Saund. 
165, 166.  —  2  Id.  184, 185.  — 
2 Wils.  267.-2  Rich.  C.  P.  44. 
Morg.  Prec.  527. —  7Wentw. 
527  to  530,  and  of  an  um- 
pirage, 1  Saund.  63. 

^  The  whole  award  must  be 
sUted,  U  East,  188.— 1  Salk. 
72,  3.-2  Saund.  62  b,'  n.  5. 

"  A  breach  must  be  stated, 


though  the  defendant  pleaded 
no  award,  and  could  not  tra- 
verse the  breach,  this  is  ao 
anomalous  case,  1  Saund.  103, 
n.  1 ;  317,  n.  4. — 1  Marsh.  95. 
6  Taunt.  45, 47.--5  Taunt.  386. 
See  form  2  Rich.  C.  P.  46.— 
Morg.  628.  The  breach  may 
frequently  be  assigned  in  the 
terms  of  the  award,  1  Price, 
109  ;  but  see  6  Taunt.  45,  47. 
^  See  the  preceding  note. 
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(IVvefiMff  1MII,  4u  ttn/r,  1146,  firwi  fam.] — ^Btttame  lie  on  bavi  ttoN^s. 
taitli,  tiMit  dke  Mid  defendant,  «m  bafl  or  surety  for  the  said  ^     ,      T 
JL.r.  befere  the  return  of  the  said  writ  in  the  said  deda-  and  fa^onr  to 
nxkm  mentioned,  and  on  the  day  of  tibc  date  of  the  said  umt*  bJi^^iS""* 
writaig  obligatory,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  daiy  execoted*. 
SMkd,  and  ms  his  act  and  deed,  delivered  the  said  writing 
obKgaftory  in  the  said  declaration  mentioned,  and  in  maimer 
sad  form  as  the  said  phintifF  hath  in  his  said  declaration 
alleged,  and  not  after  the  return  of  the  said  [writ]  in  tiie 
sttd  deelaratioD  mentioned,  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  plea  aUeged.    And  this 
^  sasd  {dainttf  prays  may  be  inquired  of  by  the  coun- 
try, &c. 

[Ptechtdi  Hon,  iu  ifful^,  1145,  Jirei  formal — Because  he  Topieaof  com- 
saith,  that  there  is  no  record  of  the  s«ud  appearance  of  the  ^nymfthl'^i^ 
said  E.  F.  before  our  lord  the  king  for  in  C.  P.  **  before  his  ^^^^  ^f  appear- 

majesty's  justices,"]  at  Westminster,  on  ,  in  the  said 

condition  of  the  said  writing  obligatory  mentioned,  remain- 
ing in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  [or  in  C  P.  **  before  his  said  majesty*s  jus- 
tices,'^ at  Westminster,  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  —  plea  alleged.  And 
this  the  said  plaintiff  is  ready  to  verify,  &c. — [Cone/iMfe  as 
tHjOfTn,  ontCf  WSlfjTom  the  aHeTisk,'\ 

ON   BASTARDY 

aoiiuft. 
[PtechM  nan,   as  ante,  Il4f5,  Jirst  form.] — Because  he  To  piea •fa<m 

saith,  that  the  said  B.  F.  in  the  said  condition  mentioned,  ^•fT'^f *",  ^ 

'   debt  on  bastardy 

boad,  statiniE  that 

tin*  fiarifthuMien 

•See  the    plea,  ante,  981,  declaration,  and  arer  the  exist-  >*«*«<*»~»i««*>'- 

and  the  replication  and  note,  ence  of  the  writ  by  the  record, 

5  Wentw.  468;  and    see   the  seeTidd,9thed.743.     In  such 

forms*   1    Saand.   159,   18.  —  case  if  the  actioD  be  at  the  sait 

7  Wentw.  613, 14. — Com.  Dig.  of  the  sberifT,  the  writ  should 

Pleader,  2  W.  td.    The  ease  be  set  out  fully,  and  plainlKf 

and  fsvoar  is  in  general  the  should  also  aver  its  existence, 

most  material  traverse,  1  Saand.  &^,  by  the  record. 
163,  n.  12.     Most  of  the  forms         ^  See  a  form,  Lil.  Ent.  498. 
coaelnde  with  a  formal  traverse         *^  See    the  plea    and   notes, 

and  verificatioD,  bat  this  seems  ante,  983,    and  the  forms  of 

nnneoessary,  see6Wentw.4e2,  replications,   2  Saand.  82. — 

483,  468.— 1  Saand.  103  a,  b.  7  Wenlw.  615,  616;  and  the 

If  the  defendant  In  an  action  assignment  of  breaches,  ante, 

by  the  assignee  of  the   bond,  984.     If  only  one  breach  be 

denies  the  issuing  of  the  pro-  assigned,  it  is  not  necessary 

cess,  the  plain tifi' should  reply  to  state  it  in  terms  to  be  ac. 

it  was  issued,  as  stated  in  the  cording  to  the  foriv  of  the  sta. 
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ON    B4BTARDV 
BONDS. 


[  "78  ] 


ON   mUBMNITT 
BOMUf. 

To  plea  of  bob 
dammficaiut  to 
debt  on  bond  to 
indemnify  plain- 
tiff against  a 
lorety  bond,  stat- 
ing bow  plaintiff 
was  damnified  \ 


at  the  time  of  making  the  said  writing  obligatory,  was  preg- 
nant with  a  certain  child,  whereof  the  said  defendant  was 
the  reputed  father,  and  that  the  said  £.  F.  after  the  making 
of  the  said  writing  obligatory,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
was  deUvered  of  the  said  child,  who  was  then  and  there 

bom  a  bastard,  in  the  said  parish  of ,  and  that  neither 

the  said  defendant,  nor  any  person  on  his  behalf,  for  a  long 
space  of  time  after  the  birth  of  the  said  child,  to  wit,  from 
the  time  of  the  said  birth  of  the  said  child,  until  the  com- 
mencement of  this  suit,  did  provide  any  food  or  nourishment 
for  the  said  child ;  by  reason  whereof  the  inhabitants  and 

parishioners  of  the  said  parish  of ,   during  the  time 

aforesaid,  lest  the  said  child  should  perish  for  want  of  ne- 
cessary food  and  nurture,  were  forced  and  obliged  to  ex- 
pend, and  did  necessarily  expend,  a  large  sum  of  money, 
to  wit,  the  sum  of  £ — ,  of  lawful  money  of  Great  Britain, 
for,  in,  and  about  the  procuring  necessary  food  and  nourish- 
ment for  the  said  child,  to  wit,  at,  &c.  (venue)  aforesaid ; 
and  so  the  said  plaintiff  saith,  that  the  said  inhabitants  and 
parishioners  of  the  said  parish  of ,  were  and  are  dam- 
nified by  reason  and  on  account  of  the  maintenance  and 
bringing  up  of  the  said  child,  within  the  true  intent  and 
meaning  of  the  said  condition  of  the  said  writing  obligatory, 
to  wit,  at,  &c.  (venue)  aforesaid. — [Canclwle  with  a  verifi- 
cation^  as  ante,  1170.] 

[Precludi  non^  as  ante^  1X^5^  first  form^ — Because  he 
saith,  that  the  said  defendant  did  not  nor  would  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  E.  F.  his  exe- 
cutors, administrators,  or  assigns,  the  said  sum  of  £ — ,  and 
the  interest  thereof  on  the  days  and  times,  and  in  the  man- 


tate(8&»W.  3.  c.  11.8.8), 
11  Kast,  1 ;  neither  would  it  be 
if  more  than  one,  qviere^  vol.  i. 
Index,  **i?reacAe«."  The  plain- 
tiff cannot  sw/f/est  and  assign  a 
breach  in  the  same  replicatioo, 
ante,  vol.  i.  Index.  *'BreacheM.^ 
*  See  last  note,  and  the  plea, 
ante,  984,  and  the  forms, 
1  Saund.  116.— 7  Wentw.  616 
to  621  ;  and  on  a  sheriff's 
bond,  1  East,  385.  The  above 
was  the  replicalion  in  Holmes 


V.  Rhodes,  I  B.&  P.  631 ;  and 
was  specially  demurred  to,  be- 
cause it  did  not  state  in  vhat 
court  the  plaintiff*  was  saed. 
and  what  sums  he  was  obliged 
to  pay  for  interest  and  coBt< 
distinctly,  but  the  plaintiff  had 
judgment  on  a  defect  in  the 
plea.  As  to  this  objection,  see 
1  Saand.  117,  n.  6. — 1  Lev. 
195.— 2  Wils.  11,  12;  and  n.  % 
post,  1170. 
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ner  limited  and  appointed  in'  and  by  the  said  condition  of   on  indemmity 
the  said  ijrriting  obligatory  so  made  and  executed  to  the  bonds. 

said  E.  F.  as  aforesaid,  and  according  to  the  true  intent  and 
meaning  thereof,  but  wholly  neglected  and  refused  so  to 
do,  to  wit,  at,  &c.  (jcenue)  aforesaid ;  whereupon  and  whereby 
the  said  plaintiff,  afterwards,  to  wit,  on,  &c.  at,  &c.  {venue) 
aforesaid,  was  called  upon,  and  forced  and  obliged  to  pay, 
and  did  then  and  there  pay,  to  the  said  £.  F.  the  said  sum 
of  £ — ,  and  the  interest  thereof,  together  with  the  costs  of 
a  certain  action  before  then  brought  by  the  said  E.  F« 
against  him  the  said  plaintiff  for  the  recovery  thereof^ 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £ — ,  of  lawfiil  money  of  Great  Britain,  and 
thereby  he  the  said  plaintiff  was  and  is  damnified  to  the 
amount  thereof,  by  reason  and  means  of  the  said  in  part 
recited  obligation  and  the  condition  thereof,  to  wit,  at,  &c.  [  1179  ]. 
(venue)  aforesaid.  And  this,  &c.— [Conc/fiefe  with  a  verifi- 
cation^ as  ante,  1170.] 


[PreclucU  non,  as  ante,  \14^,  Jirst  /ormJ] — Because   he  To  plea  of  per. 
saith,  that  the  said  E.  F.   remained  and  continued  in  the  orbonrcrndu"^ 
service  and  employ  of  the  said  plaintiff  as  such  clerk,  as  in  tioned  f*r  E.  F.> 
the  said  condition  of  the  said  writing  obligatory  mentioned,  q"  ^  clerk," that 
for  a  lonir  space  of  time,  to  wit,  from  the  day  and  year  E.  F.  recr ived 

_  .,.11  1  ii»  ATXK     nionies  wbich  he 

aforesaid,  until  and  upon  the day  of ,  A.  D. **;  ba^  not  accounted 

and  that  during  the  said  time  that  tiie  said  E.  F.  so  re-  *^^^' 
mained  and  continued  in  the  said  service  and  employment 


*  The  averments  in  pleas  of 
this  nature  must  depend  oo  the 
natare  of  the  indemnity  bond, 
see  the  pleas  of  performance, 
ante,  985  to  989,  and  the  forms 
of  replications  and  the  law, 
8  T.  R.  469,  460.— I  B.  &  P. 
640,  641.— 2  New  Rep.  176, 
177.— 3  East,  485.-6  Id.  507. 

1  Sannd.  101.— 2  Id.  410.— 
3Wils.  385.— 7Wcntw.  537, 
605,  616.  —  I  Marsh.  95.  — 
5  Taunt.   386.-6  Id.   47.— 

2  Chit.  Rep.  697.-5  Moore, 
198.— 13  East,  I.  The  case 
in  1  Price,  109,  seems  over- 
ruled by  that  in  I  Marsh.  441. 
6Taunt.  45. — Ante,  vol.  i.  Ind. 
•*  Indemnity,''     Special    state- 


ments of  breaches,  1  Saund. 
55, 6.  316.  On  sheriff's  bond. 
Cow  p.  575.  —  1  East,  385. 
When  liability  censes,  2  Taunt. 
175.— 4  Id.  593, 673.  The  re- 
plication  must  not  merely  deny 
the  general  performance,  as 
stated  in  the  plea,  but  must 
aittign,  and  not  suggest  a  breach 
or  breaches,  I  Marsh.  95. — 
5  Taunt.  386.  —  Willes,  12.— 
Cowp.  575.-2  Sauiid.  187  b, 
5th  edit. — See  the  note  in  page 
440,  ante. 

^  Unless  it  appear  from  the 
condition  of  the  bond  that  E.  F. 
lias  already  accepted  the  office, 
an  acceptance  thereof  should 
be  staled. 


1170  REF&LCATIONa   IN   DBBT. 

9H  mDBMMiTY   of  the  saidl  plaintifF  as  aath  derk  as  ttfareaakU  to  wit,,  on^  &c. 
^^^°^'         and  on  divers  other  days  and  tintM,  betireon  tba*  day  and 

the  said day  of ,  A.  D.  — — ^  to  wit,  at,  &c«  (wiwie) 

aforesaid,  the  said  E.  F.  as  such  deik  as  afiuresaid^  had 
and  reeeited,  for  Mod  on  the  asecount  of  the  said  pfauntiff, 
divers  sums  6i  money,  amounting  iir  the  whole  to  a  htrge 
sum  of  monej,  to  wit,  the  smt  of  £ — ,'  of  knrfiil  money  of 
Great  Britain  %  yet  the  said  G.  H.  aMiough  often  rei|iiested 
so  to  do,  hath  not  yet  accowited  for  or  paid  the  same  or 
any  part  thereof  to  the  said  plaintiff,  bat  hadi  thcresn  wholly 
faited  and  made  default ;  and  the  said  sbhi  of  money  so  had 
and  received  by  the  said  E.  F.  as  aforesaid,  is  still  wholly 
unpaid  and  unsatisfied  to  the  said  plaintiff^  contrary  to  the 
form  and  effect  of  the  said  condition  of  tlie  said  writing 
[  1180  ]       obligatory,  to  wit,  at,  &c.  aforesaid.     And  this,  &e. — [Con* 

dude  with  a  terifieeUion^  a$  ante^  1 170;} 

The  like,  statini:  {_Same  OS  the  above  form  to  the  end  of  the  verification^ 
several  breaches'  ^^  ^^^  ^^^^^   ^,^^  ,^^^^^  breach,   as  foUows :]— And  for 

assigning  a  further  breach  of  the  said  condition  of  the  said 
writiog  obligatory,  according  to  the  form  of  the  Statute  in 
that  case  made  and  provided  ^,  the  said  pbdnliff  aakb,  that 
after  the  makii^  of  the  said  writing  obligatory^  and  whilst 
the  said  E.  F.  remained  and  continued  in  the  saki  service  and 
employ  of  the  said  plaintiff  as  such  elerk  as  aforesaid,  to  wit, 
on,  &c»  at,  &c.  (venue)  aforesaid. — [State  the  breach  aecant- 
ing  to  the  fact,  and  conclude  mth  a  ver^caiion,  as  in  the 
preceding  form.'] 

ON   CHARTER-      ^  ®  •'  -* 

PARTIES. 

Replication  to  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  de- 
chaVer*paay,^"  fendants,  by  them  [secondly]  above  pleaded  in  bar,  says, 
that  defrndant  [precludi  non,  OS  ante,  1145.] — Because  be  says,  that  the 
eargo.  said  defendants,  within  the  space  of  sixty-five  running  days, 

and  ten  days  after  the  expiration  of  the  said  absty^five  run- 
ning days,  from  the  arrival  of  the  said  ship  at  the  port  of  S* 
did  not  offer  and  tender  to  the  said  plaintiff  goods  and  mer- 
chandizes to  load  on  board  the  said  ship^  on  her  homeward 
voyage  from  the  said  port  of  S.  for  her  return  to  the  port  of 

*  A  receipt  of  money  must  be  the  statateL&  &  9  W. :).  c.  11. 

sliewn,6  Taunt  47. — 1  Marsh,  s.8. — See  I  Saund.  58,  n.  1. — 

441,  over-raling  1  Price,  109.  2  Saiind.  187  a.  n.  2. — Ante, 

^  'Iliis  is  proper,  see  2  Burr.  1 177,  n.  ^ — 13  East,  1. — See 

774.  -i  Saurid.  101,  2.  ibrm.  Morg.  695. 

'  This  replication  is  given  by         ^  See  13  £ast,  3. 
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London,  and  to  dispatch  the  said  ship  with  the  same  from     ow  charter. 
the  said  port  of  S.  for  her  return  to  the  port  of  London,  in 
manner  and  form  as  the  said  defendant  hath  above  in  his 
said  [second]  plea  alleged.    And  this  the  said  plaintiff  prays 
maybe  inquired  of  by  the  country,  &c.     And  the  said  plain-  Replication,  tliat 
tiff,  as  to  the  said  plea  of  the  said  defendants,  by  them  fo" *1Ce"cx'^iraI 
[lastly]  above  pleaded,  says,  [precludi  noug  as  ante,  1145;]  tion  of  tiie  time, 
because  he  says,  that  the  said  plaintiff  did  not,  within  the 
space  of  sixty-five  running  days,  and  ten  days  after  the  ex- 
piration of  the  said  sixty-five  running  days,  from  the  arrival 
of  the  said  ship  at  the  port  of  S.  with  the  said  ship,  quit  the 
said  port  of  S.  in  manner  and  form  as  the  said  defendant 
hath  above  in  his  [last]  plea  alleged.      And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

ON  LEAlEt. 

[PreehuU  turn,  om  anie^  114*5,  Jirsi  form.'] — Because  he  Denial  of  the 
saith  that  the  said  plaintiff  did  not,  before  the  said  rent 
became  due,  eject,  expel,  put  out,  or  amove  the  said  defend- 
ant from  the  possession  of  the  said  demised  premises,  or  any 
part  thereof,  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  plea  in  that  behalf  alleged*  And  this  the 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


eviction  K 

I  1181  ] 


[Precludi  non,  €U  ante,  1145,  first  form."] — Because  he  TopleabyleMee, 
saith,  that  he  the  said  plaintiff  did  not  accept  or  receive  of  ieS^'^'i^^L"''' 
and  from  the  said  G.  H.  the  said  rent  in  the  said  plea  men-  signee  as  tenant, 
tioned,  or  any  part  thereof,  or  accept  the  said  G.  H.  as  his  acceptance  K 
tenant  of  the  said  demised  premises  with  the  appurtenances, 
ia  manner  and  form  as  the  said  defendant  hath  in  his  said 
plea  in  that  behalf  alleged.    And  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c. 


ON   RBC0RD8. 


ON 
RBCOGNIZANCBS. 

[Precludi  non,  as  ante ,   \]4<5f  first  form.'] — Because  he  To  a  plea  of  wii 

saith,  that  there  is  such  a  record  of  the  said  recognizance,  same  count  stat- 
__^__^^_^_______________________^_^_^^^^__^^^^^^^^   Ing  the  record  *• 


*  See  the  plea,  ante,  (M)3. — 
2$aand.  176,  177. 

^  See  the  plea,  ante,  093. 

^  See  the  plea,  ante,  994, 
arid  the  forms  of  replications, 
7  Wentw.  68.— 1  Rich.  C.  P. 
441.— 2  Id.  -IIB.  — Lil.  Ent. 
IHt,  404,  and  474.— 1  Sannd. 
92,  3. — ^Tidd's  ForinH,  4tli  cd. 


304. —Com.  Dig.  Pleader, 
2  W.  13;  and  as  to  the  form 
of  this  replication,  2  Marsh. 
354.  [t  may  be  as  well  to  ob- 
serve that  a  recognizance  is 
not  a  record  until  it  is  enrolled, 
I  B.  &  Aid.  153.  The  forms 
vary  from  the  above  in  I  Rich. 
C.  P.  44 K— 2  Rich.  C.  P.  218. 
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ON 
MBCOCmZAIiCBS. 


[  1182  ] 


The  like  in  a  dif- 
fertnt  court  ^ 


[or^  if  a  judgment  say,  **  recovery, ^  remaiDing  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  [or, 
fit  C.  P.  *'  of  the  Bench  aforesaid,**]  as  he  the  said  plaintiff 
hath  above  in  his  said  declaration  in  that  behalf  alleged*. 
And  this  the  said  plaintiff  is  ready  to  ▼erify  by  the  said 

record,  (of Term,  in  the year  of  the  reign  of  our 

said  lord  the  king,  in  the roll,  and  he  prays  that  the 

said  term  and  roll  aforesaid,  may  be  inspected  and  seen  by 
the  said  court  [or,  in  C,  P.  "  by  the  justices,'*]  here.)  And 
because  the  said  court  [or,  in  C.  P.  *'  the  said  justices,*^  are 
not  yet  advised  what  judgment  to  give  of  and  upon  the  pre- 
mises, a  day  is  therefore  given  to  the  parties  aforesaid, 

before  our  said  lord  the  king,  at  Westminster,  until 

[or,  by  original^  in  K.  B.  "  until wheresoever,  &€•"] 

to  hear  the  judgment  of  the  said  court  thereupon,  for 
that  the  said  court  of  our  said  lord  the  king  now  here, 
are  not  yet  advised  thereof,  &c.   [or,  in  C.  P.  "  a  day  is 

therefore  given  to  the  parties  aforesaid  here,  until to 

hear  the  judgment  thereupon,  for  that  the  said  justices  here 
are  not  advised  thereof,*'  &c.] 

[Precludi  non^  as  ante,  1145,  Jirsi  /ormJ] — Because  he 
saith,  that  there  is  such  record  of  the  said  recognizance, 
[or,  if  a  Judgment,  "  recovery,"]  remaining  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  [or,  ''  of 
the  Bench  aforesaid,'*]  as  the  said  plaintiff  hath  above  in  his 
said  declaration  in  that  behalf  alleged;  and  this  the  said 
plaintiff  is  ready  to  verify  by  the  said  record,  when,  where, 
and  in  such  manner  as  the  court  [or,  in  C.  P.  ''  the  jus* 
tices,"]  here  shall  direct  and  award,  and  he  prays  that  the 
said  record  may  be  seen  and  inspected  by  the  court  [or,  in 
C.  P.   "  by  the  said  justices,"]  here;  and  because  the  said 


1  Lil.  Ent.  182,  183.  The 
conclnsion  is  thos ;  "  and  thu 
the  said  plaintiff  ig  readjf  to 
verify  by  the  said  record,  and 
he  praypth  that  the  said  record 
may  be  teen  and  inspected  by 
the  court  (or  ^*juxticet")  here, 
ami  because  the  said  plaintiff 
hath  vot  the  said  record  now 
ready  here  in  court,  it  is  told  by 
the  said  court  here,  to  the  said 
plaintiff,  that  he  have  the  said 


record  here  on 


the 


day  it  given  to  the  taid  defrnd- 
ant,  here,  ^eJ* 

^  Some  of  the  forms  here 
refer  to  the  term  and  roll,  see 
Tidd's  Forms,  4th  edit  305. — 
1  Saand.  O*!*  3 ;  but  others  do 
ncit,  see  2  Rich.  C.P.  218. — 
7  Wenlw.  68. 

^  See  forms,  7  IVcntw.  1 14, 
1  Saund.  92, 3. — ^Tidd*s  Forms, 
41b  edit.  30i>. 
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plaintiff  hath  not  the  said  record  now  ready  here  in  court,    on  »  ■cords. 
he  is  commanded  to  have  the  same  here,  on,  &c.  [or,  bff  ^^ 

original,  "  on,  &c.  wheresoever,  &c."]  and  that  he  fail  not  RBcoomsAifcBt. 
at  his  peril,  the  same  day  is  given  to  the  said  defendant  at 
the  same  place,  [or,  tn  C.  P.  "  here,  &c."] 

[Precludi  non,  as  ante,   1145,  Jirsi  form.] — Because  he  To  plea  of  no  ««. 
saith,  that  the  said  plaintiff,  after  the  recovery  of  the  said  dpatflettiDg  out 
judgment  against  the  said  E.  F.  as  in  the  said  declaration  «•  •«•• 
is  mentioned,  and  before  the  commencement  of  this  suit,  to 

wit,  on  the day  of in  the year  of  the  reign 

of  our  said  lord  the  king,  sued  and  prosecuted  out  of  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  the 
said  court  then  and  still  being  holden  at  Westminster,  in  the 
county  of  Middlesex  aforesaid,  a  certain  writ  of  our  said 
lord  the  king,  called  a  capias  ad  satisfaciendum,  upon  the 
said  judgment  against  the  said  £.  F.  directed  to  the  sheriff 

of (being  the  county  in  which  the  ventse  in  the  said 

action  against  the  said  E.  F.  was  ^  laid,)  by  which  said  writ 

our  said  lord  the  king  commanded  the  said  sheriff  of  ^ [  1183  ] 

that  he  should  take  the  said  E.  F.  if  he  should  be  found  in 
his  baihwick,  and  him  safely  keep,  so  that  he  might  have  hid 

body  before  our  said  lord  the  king,  at  Westminster,  on 

to  satisfy  the  said  plaintiff  £ —  for  his  damages  which  he 
had  sustained,  as  well  by  reason  of  the  not  performing  cer- 
tain promises  and  undertakings  then  lately  made  to  the  said 
plaintiff  by  the  said  E.  F.  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended ;  whereof  the  said 
E.  F.  was  convicted,  as  appeared  to  our  said  lord  the  king 
of  record,  and  that  the  said  sheriff  should  have  there  that 
writ.  Which  said  writ  afterwards,  and  before  the  said 
return  thereof,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  was 

delivered  by  the  said  plaintiff  to  • esq.  who  then  and 

there,   and  from  thenceforth,  until,   and  at,   and  after  the 

return  of  the  said  writ,  was  sheriff  of aforesaid,  to  be 

executed  in  due  form  of  law.     At  which  day,  to  wit,  on,  &c. 
{the  return  day  of  the  writ)  before  our  said  lord  the  king,  at 

*  See   the  plea,  ante,  095,  ^  If  this  be  not  so,  the  de« 

and  the  forms  of  replications,  fendant  may  traverse  the  aile- 

7  Went w.  69,  and  Index,  631.  gation    or    rejoin    the    fact, 

CJift,  Ent.  188.     The  defend-  16  East,  39. 

ant  cannot  rejoin  that  the  ca,  sa,  '  Examine  carefully  with  tho 

did  not  lie  in  the  sherifPs  ofiicc  H^rit  of  ca»  sa» 
four  clear  days,  7  H.  &  C.  QUO. 
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Westminster,  came  tbe  said  phimiff  in  lus  mm  proper  per- 

sdn,  and  the  said  sheriff^  to  wit, ,  esq.  en  diai  day  le- 

tomed  to  tbe  said  court  of  our  said  load  tlie  king;  At  West- 
minster aforesaid,  on  tbe  said  writ,  thai  the  said  defendant 
was  not  foiuid  in  his  baihwidL  As  l^thesaidwritef  coptot 
ad  MaiUfaeiendmmf  and  the  return  diereof  duly  affiled  %  and 
remaining  of  reeord,  in  the  said  court  of  our  said  kwd  the 
king,  before  the  king  himself,  more  fiiBy  appears.  And  this 
tbe  said  plaintiff  is  ready  to  verify  by  the  sasd  reeord,  where- 
fore he  prays  judgaenty  and  his  debt  aforesaid,  together 
with  his  daaaages  by  him  sustained  on  oocaaon  i^  the  dfe- 
taining  thereof,  to  be  adjudged  to  hhn,  &c.  ^ 


To  pWa  of  dcaih  [Precludi  nam,  as  amie,  lI45,^«#/orai.}— Because  he 

of  pnncipal  be-  -iiivi                              i»i-i»* 

fore  return  ot  cm,  saito,  that  alter  the  recovery  of  the  said  judgment  against 

M.  suiiDL'  a  ca.  the  said  £.  F.  and  before  tbe  exhibiting  of  the  said  bill  of 

ta,  and  return,  ^ 

aDd  that  tbe  (trtn-  the  said  plaintiff  in  this  behalf,  [or,  tn  C.  P.  **  before  the 

cipai  was  lilt  u      commencement  of  this  suit,"]  to;wit,  on  tbe day  of 

in  the  — 


liviog  *. 

[  118^1-  ] 


—  year  of  the  reign  of  our  ford  the  now  kii^,  he 
the  said  plaintiff  sued  and  prosecuted.  Sec. — [Siai^  the 
issuing  of  the  ca.  so.  and  the  sheriff^ s  retstm  of  non  est  in- 
ventus, and  ike  reference  to  the  writ  and  return^  an  n  tAe 
abose  /ormJ] — And  the  said  plaintiff  further  sadth,  that  the 
said  £•  F.  at  tbe  time  of  issuing  of  the  said  writ  ot  ea/nas 
ad  satisfnciendum,  and  at  tbe  return  thereof,  was  Kving,  to 
wit,  at  Westminster  aforesaid,  in  the  county  aforesaid.  And 
this,  &c. — [Condmde  with  a  verification*^  as  ante,  1110.] 


ON 
JVDCMfchTS  *. 


[See  the  pkas,  ante,  996,  and  repUeaUom,  7  Wentw^  Index, 
632.  The  replicaiions  to  the  plea  of  mil  tiel  record,  are 
precisely  as  ante,  1181,  2.] 


*  Semble^  the  allegatioa  of 
filing  is  unnecessary,  Tidd's 
Prac.  Olh  edit.  1099. 

'^This  replication  need  not 
condade  with  a  verifioatioo, 
but  msy  conclude  with  a  prayer 
that  tbe  record  be  inspected, 
as  sate,  1181,  instead  of  the 
above  prayer,  see  d  Marsh. 
354.-7  Tsunt.  90,  S.C.  and 
that  case  has  beeo  since  foUy 
confirmed  by  the  Court  of 
King's  Bench  on  special  de» 
niurrcr;  but  see  'iT.  R.  676. 


'  See  the  plea,  ante,  995, 
and  the  forms  of  replications, 
Morg.  645.-2  East,  312.— 
Clftft,  188.— 7Wentw.  Index, 
631.— Tidd,  9th  edit.  1009. 

^  Semble,  that  this  replica- 
tion, which  states  a  new  fact, 
shoald  oonclode  wiA  a  verifi- 
cation, 2  T.  R.  576.— Morg. 
545,  6 ;  hot  see  2  Marsh.  570, 
and  note  ^  mpra, 

*  The  replication  most  con- 
clude with  a  ▼erilicationy  2T.  R. 
o70. 
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[PreebuU  nan,  as  anie,  1145,  first  /orw.]— Because  he  on  itatutbi. 

saith;  that  the  said  writ  of  latitat  in   the   said  [second]  ^o  plea  of  com- 

plea  mentioned,  was  sued  oat,  and  the  said  rule  of  the  promise  ^7  "^^^ 

said  court  and  recovery  in  that  plea  mentioned,  were  had  ^^s  obtained  bj 

and  obtained,  by  fraud  and  covin,  contrary  to  the  form  of  ^rau^l^ 
the  Statute  in  such  case  made  and  provided.    And  this,  &c. 
[Conclude  ufith  a  verificaiian,  as  ante,  1 170.] 

[PiteebuK  non,  as  ante,  1  t4t5,  first  form.]— Becan^e  he  To  plea  of  former 

aiitli,  that  the  said  judgment  of  conviction  in  the  said  ptea  i^  ^  obtaiiicd 

to  the  said  [first]  count  of  the  said  declaration  mentbned,  ^y  ^^^  ^* 
was  had  and  obtained  by  fraud  and  covin.      And  this,  &c. 
[Conchde  with  a  verifieati&n,  as  ante,  1170.} 


*See  the  plea,  ante,  908,  Bac.Ab.  Actions,  Qui  torn,  D. 
and  the  fonns,  7  Weotw.  In-  "  See  the  plea,  ttota,  009, 
dex,  682,  and  4  Hen.  7.  c.  20.     and  the  preceding  note. 


r 

L 
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REPUCATIONS  IN   COVENANT. 


TO    PLEAS    !■ 
CO?  EICAVT. 

To  pica  of  li- 
eroce.  denying 
the  Uceace^. 


Other  re|>lica 
tions. 


[7^  similiter  im  covenant  is  the  same  as  tn  assmmpsiit 
anie,  1 144.  Precludi  nan,  as  ante,  1 145,  first  foniu\ — ^Be- 
cause he  saith,  that  the  said  defendant,  of  his  own  wrong, 
and  without  the  leave  or  licence  of  the  said  plaintiff,  to  the 
said  defendant,  for  that  purpose  first  given  and  granted, 
did  plough  and  break  up,  &c. — [Enumerate  the  acts  com- 
plained off  as  in  the  declarationJ] — And  thb  the  said  jdain- 
tiff  prays  may  be  inquired  of  by  the  country,  &c. 

As  the  pleas  in  covenant  most  frequently  conclude  to  the 
country,  few  special  replications  occur  in  practice,  and  it  is 
sufficient  to  refer  to  the  forms,  indexed  in  5  Wentw*  Index, 
cii,  to  cxliv. 


Conclusion  with 
a  veriticatiou. 


The  conclusion  of  a  replication  with  a  verification,  is  as 
follows : — **  And  this  the  said  plaintiff  is  ready  to  verify, 
wherefore  he  prays  judgment,  and  his  damages  by  him  sus- 
tained, by  reason  of  the  said  breach  of  covenant  [first] 
above  assigned,  to  be  adjudged  to  him,"  Sac*^ 


*  See  the  plea»  ante,  1001,     See    replications    de    injwrU^ 
and  the  forms,  0  Wentw.  24.—     3  Weutw.  423»  4. 

^  See  the  form,  3  Wentw.  232. 
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And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  Replication  ^to 
defendant  by  him  above  pleaded,  and  of  which  he  hath  put  can»e«^of  acSon 
hnnself  upon  the  country,  doth  the  like ;  and  because  the  «  certain  counts, 
said  defendant  hath,  as  to  the  [first  and  second]  counts  of  the  to  residue)  taking 
aaid  declaration,  confessed  the  said  action  of  the  said  plain-  Jn««pn»c»»t  for 

•^M     i_         •  1         .     .  causes  of  action 

tiff,  the  said  plaintiff  prays  judgment  for  his  damages  by  confessed,  and 

him  sustained  on  occasion  of  the  committing  thereof,  to  be  f,^i**u,„e,  atd 
adjudged  to  him,  &c.  and  thereupon  it  is  considered  by  the  award  of  v^aire, 
court  here,  that  the  said  plaintiff  ought  to  recover  against  june  m  to  aMess 
the  said  defendant  his  damages  by  him  sustained,  by  reason  ^'j^^^®*'  ^  «("•« 

£t   %  ,,  o^  r/»®*  action  confess* 

of  the  committing  of  the  said  grievances  in  the  said  [first  ed  •. 
and  second]  counts  mentioned,  but  because  it  is  unknown  to 
the  court  here,  what  damages  the  said  plaintiff  hath  sus- 
tained on  occasidh  thereof,  and  because  it  is  convenient  and 
necessary  that  there  be  but  one  taxation  of  damages  in  this 
suit,  therefore  let  such  taxation  and  the  giving  of  judgment 
in  this  behalf  be  stayed,  until  the  trial  of  the  issue  above 
joined  between  the  parties  aforesaid,  and  as  well  to  try  the 
said  issue  as  to  inquire  what  damages  the  said  plaintiff  hath 
sustained  on  occasion  of  the  committing  of  the  said  griev- 
ances, in  the  said  [first  and  second]  counts  of  the  said 
declaration  mentioned,  let  a  jury  thereupon  come,  &c. 

[Siniiliter  to  the  general  issue,  as  ante,  1 144.] — And  as  To  pleas  jostify* 
to  the  said  pleas  of  the  said  defendant,  by  him  [secondly  J^lafc. 
and  thirdly]  above  pleaded,  the  said  plaintiff  saitli,  that  he, 
by  reason  of  any  thing  by  the  said  defendant  in  those  pleas 
above  alleged,  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  against  the  said  defendant, 
in  respect  of  the  grievances  in  the  introductory  part  of  those 
pleas  mentioned ;  bocause  he  saith,  that  the  said  defendant, 
at  the  said  time  when,  &c.  in  the  said  [first  and  second] 
counts  mentioned,  of  his  own  wrong,  and  without  the 
cause  by  the  said  defendant,  in  his  said  [second  and  third] 

^See  plea  and  notes,  ante,     to  1040,  and  the  forms  and 
1030.  law,  1  Saund.  244,  n.  7. 

^  See  the  pleas,  ante,  1031 
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IN  CA8B.  pleasy  or  either  of  them  respectively  mentioiied,  did  commit 
the  said  grievances  in  the  introductory  part  of  those  pleas 
mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  the  said  defendant,  to  wit,  at, 
'  &c.  (venue)  aforesaid.  And  this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 


R^licaiion  (to  And  the  said  plaintiffs,  as  to  the  said  plea  of  the  said  de- 
^tlntetcatehad  fendant  [lastly]  above  pleaded,  say,  that  by  reason  of  any 

J::!,;!?'^^^)  *^8  ^^^^  P"^^^^  ^y  *^  ^^^  defendant  in  that  respect, 
averring  b^U  they  ought  not  to  be  barred  from  having  thdr  said  action 
aoto6iUc^m  one     agunst  him,  because  the  say,  that  the  said  L.  at  the  taae 

of  his  death,  had  not  any  goods«  chattelsi  r^ht$^  or  crediti, 
to  the  value  of  £ —  in  the  diocese  of  [Chester]  aforesaid,  as 
by  the  said  plea  b  above  supposed.  And  thb  they  pray  may 
be  inquired  of  by  the  country,  &c. 


See  the  plea,  and  notes,  ante,  1040. 
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IN    GKNBRAt. 


And  the  said  plaintiff  as  to  the  said  plea  of  the  said  de-  t.  SimUier  to 
fendant  by  Mm  [first]  above  pleaded,  and  whereof  he  hath  ^ 
put  himself  upon  the  country,  doth  the  like. 

And  the  said  plaintiff  as  to  the  said  avowry  of  the  said  t,  Oommeiic«- 
defendant,  saith,  that  the  said  defendant  by  reason  of  any  ^^I^^^m^ 
thing  by  him  in  that  avowry  above  alleged,  ought  not  to  avowry*, 
avow  the  taking  of  the  said  cattle,  [or,  "  goods  and  chattels," 
as  in  the  declaration^  in  the  said  place  [as  in  the  dedara- 
Hon,]  in  which,   &c.    and  justly,   &c.    because  he  saith, 
that,  &c. 

And  the  said  plaintiff  as  to  the  said  cognizance  of  the  3.  The  like  t»  a 
said  defendant,  saith,  that  the  said  defendant,  by  reason  of  ^^K""*"** 
any  thing  by  him  in  that  cognizance  above  alleged,  ought 
not,  as  bailiff  of  the  said  E.  F.  to  acknowledge  the  taking 
of  the  said  cattle  [or,  **  goods  and  chattels,"  at  in  the  de- 
duration^  in  the  said  place  [as  in  the  declaration^  in 
vhich,  &c.  and  justly,  &c.  because  he  saith,  that,  &c. 

And  the  said  plaintiff  as  to  the  said  avowry  and  cognizance  4.  The  like  to  as 
of  the  said  C.  D.  and  E.  F.  by  them  [first]  above  made,  JJ^n^.*"  ^^^' 
saith,  that  by  reason  of  any  thing  therein  alleged,  the  said 
C.  D.  in  his  own  right  ought  not  to  avow,  and  the  said 
£.F.  as  bailiff  of  the  said  C.  D.  ought  not  to  acknowledge 
the  taking  of  the  said  cattle,  goods,  and  chattels,  [as  in  the 
declaration^  in  the  said  place  [as  in  the  declaration^]  in 
which,  &c.  and  justly,  &c.  because  he  saith,  that,  &c. 

And  for  a  further  plea  in  this  behalf  to  the  said  avowry  5.  Commence- 
[cr,  '^  cognizance,**]  of  the  said  C.  D.  the  said  plaintiff  by  pi^^  iq  y^^^  ^y 
leave  of  the  court  here,  for  this  purpose  first  had  and  ob-  'cafe,  &c. 
tained,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  saith,  that  the  said  C.  D.  by  reason  of 
any  thing  in  his  said  avowry  [or,  **  cognizance,**]  alleged. 


*  See  the  plea,  ante,  1042.       476,  483. — Morg.  693. 

^  See  forms,  Plead.  A.  470,         <^  See  a  form,  Plead.  A.  472. 
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»   OBHERAL. 


6. 

the  eoanlry. 


to 


ought  not  to  a¥ow,  [pr^  ''  as  bailiff  of  the  said  E.  F.  oiigbt 
not  to  acknowledge*^  the  taking  of  the  said  cattle,  goods, 
and  chattels,  [as  im  ike  deelaratUm^  of  the  said  plaintiff,  in 
the  said  place  [as  in  the  declaraium^  in  which,  &c.  and 
justly,  &c.  because  he  saith,  that,  &c 

And  thb  the  said  plaintiff  prays  may  be  inquired  of  by 
the  country,  &c. 


7.  CoDclosioD  And  this  the  said  plaintiff  is  ready  to  veriiy,  wherefore 

^^»  *  verifies-     inasmuch  as  the  said  defendant  hath  above  acknowledged 

the  taking  of  the  said  cattle,  [goods,  and  chattels,  as  im  ike 
dedaraiion^  in  the  said  place,  [as  in  the  dedaraiian^  in 
which,  &c«  he  the  said  plaintiff  prays  judgment  and  his  da- 
mages, by  reason  of  the  taking  and  unjustly  detaining  the 
same,  to  be  adjudged  to  him,  &c. 

•VoJ?4  wd*?c!^      And  this  the  said  plaintiff  is  ready  toTerify,  wherefore 

inasmuch  as  the  said  C.  D.  in  his  own  right  hath  avowed, 
and  the  said  £•  F.  as  bailiff  of  the  said  C.  D.  hath  acknow- 
ledged the  taking  of  the  said  [cattle,]  goods,  and  chattels, 
in  the  sud  place  in  which,  &c.  he  the  said  plaintiff  prays 
judgment  and  his  damages,  by  reason  of  the  taking  and 
unjustly  detaining  thereof,  to  be  adjudged  to  him,  &c. 


Disaoce, 


roR  asMT. 

Traverse  of  Uie 
demise  ^ 


[Commencement  of  plea  in  bar,  as  ante^   1 188,   ^.] — 
Because  he  saith,  that  the  said  pkintiff  [or,  "  E.  F."]  did 


*  See  form,  Plead.  A.  473, 
478,  484.-2  Rich.  C.  P.  342, 
354.— Mor^.  594,  5,  7. 

^  As  to  this  plea  in  bar,  see 
1  Saond.  347  c,  n.  4. — 2  Leon. 
169.  Under  this  plea  in  bar« 
when  the  party  distraining 
claims  derlFstively  from  the 
lessor,  the  plaintiflf  may  dis- 
pnte  the  derivative  title, 
6  Taunt.  202.  Bat  generally 
the  plaint! £r  cannot  dispate  his 
landlord's  title ;  see  the  cases 
In  Chit.  jnn.  on  Contracts,  99. 
9  B.  &  C.  245.— »  B.  &  C.  471 . 
If  the  tenant  (plaintiff)  hiis 
paid  the  rent  to  a  saperior 
landlord  under  a  threat  of  dis- 
tress, he  should  plead  specially, 
6 Taunt.  524.  The  above  plea 
disputes  the  tenancy,  as  stated 


in  the  avowry.  If  the  plaintiff 
succeeds  on  this  plea,  Uie  plea 
of  rieii  en  arrere  is  immaterisL 
2  B.  &  A.  546.  Infancy  may 
he  pleaded  with  this  plea  or 
the  plea  of  rtea  en  arrtrr, 
5  Taunt  340.— I  Marsh.  74, 
8.  C.  Unless  there  he  an  ac- 
tual demise  to  the  tenant  at  a 
fixed  rent,  the  landlord  cannot 
dijitrain,  but  must  sue  for  use 
and  occupation,  2  Taunt.  148. 
5  B.  At  a.  822;  and  sQch  a 
defence  is  available  under  this 
plea. 

In  thecaseofJoneso.  Powell. 
5  B.  A'C.  647—8  D.A: R.  416, 
8.  C.  In  replevin,  the  defend- 
ant avowed  that  he  demised  the 
close  in  which,  ^c.  (amonp^t 
other  things)  to  A.  B.  and  be- 
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not  hold  or  enjoy  the  said  [dwelling-house]  in  which,  &c.  for  rbnt. 
with  the  appurtenances,  as  tenant  thereof  to  the  said 
C.  D.  [or,  "  the  said  G.  H/']  under  the  said  supposed  de- 
mise thereof,  in  the  said  avowry  [or,  ^'  cognizance,"]  men- 
tioned, in  manner  and  form  *  as  the  said  C.  D.  hath  above 
in  his  said  avowry  [or,  **  cognizance,"]  in  that  behalf  alleged. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country*',  &c. 

[1190] 
[Commencement  of  plea  m  bar,  as  aniet  1 188.] — Because  ko  rent  in  ar. 

he  saith,  that  no  part  of  the  said  supposed  rent,  in  the  said  ^^^  ''* 

aroirry  [or,  *'  cognizance,'*]  mentioned,  was  or  is  in  arrear, 

from  the  said  plaintiff  to  the  said  C.  D.  [or,  "  G.  H."]  in 

manner  and  form  as  the  said'C.  D.  hath,  in  his  said  avowry 

[or,  <'  cognizance,"]  in  that  behalf  alleged.    And  this  the 

said  plamtiff  prays  may  be  inquired  of  by  the  country,  &c« 

[Commencement  of  plea  in  bar^  as  ante,  1188.] — Because  That  defendant 
he  saith,  that  the  said  C.  D.  at  the  said  time  when,  &c.  was  ''"  ""*'  "^"'^'• 
not  the  bailiff  of  the  said  E.  F.  in  manner  and  form  as  the 
said  C.  D.  hath  above  in  his  said  cognizance  in  that  behalf 
alleged.     And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country  **,   &c. 


[First  plea  in  bar  denying  the  demise,  as  ante,  1189;  TIrat  the  landlord 

second  plea,  commencement,  as  ante*,  1188.] — Because  he  MrtcdwUh^S 

saith,  that  by  the  said  supposed  demise  in  the  said  [cogni-  n»  interest  in 

zance]  mentioned,  he  the  said  T.W.  did  demise  and  grant  ieafing^no*rever. 

the  said  dwelling-house  in  which,  &c.  unto  the  said  plaintiff  fJon,  enaWing 

°  '^  him  to  distrain  *. 


caasa  the  cattle  were  there,  he 
distrained  them  .for  rent  in 
arrear.  The  plaiDtiff*  pleaded 
in  bar  that  the  cattle  were  not 
iecoHt  and  couchant  upon  the 
close  in  which,  &c.  It  was 
held,  on  demurrer,  that  this 
plea  was  bad,  Jirgt,  for  not 
»bewiog  how  the  cattle  cauie 
QpoD  the  land;  secondly^  for 
not  stating  that  they  were  not 
leraHt  and  couchant  apon  any 
part  of  the  lands  demised. 

*  These  words  always  em- 
brace the  tt*rms  of  the  tenancy, 
as  stated  io  the  avowry  ;  see 
«  Hing.  107. 

^  TUis     conclusion    to     the 

VOL.   111.  B  B 


country  is  proper,  Morg.  593. 
l^aund.  l0d.-^Ld.Raym.641. 

^  Ante,  1 180,  note  \  A  plea 
of  distress  should  aver  that 
satisfaction  was  had  out  of  it, 
4  Moore,  409.— 5  Id.  542. 

^  See  ante,  1189,  n.  ^  Evi- 
dence of  a  subsequent  ratifica- 
tion and  approvalofthe  act  will 
be  suQicient,  although  no  prior 
command  was  given,  11  Mod. 
112.— Vin.  Ab.  Bailiff,  D. 

•  Ftcfe  2  Wila.  376.-5  Bing. 
25.  if  the  landlord  demised 
the  whole  of  his  interest  io  the 
premises,  he  has  no  right  to 
distrain,  id. 
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FOK   RENT. 


Payment  of  rent 
to  grouod  land- 
lord*. 


[  1191  ] 


for  all  the  residue  and  remainder  of  his  the  sud  T.  W.'s 
estate,  term,  and  interest,  of  and  in  the  said  dwelling-house 
in  which,  &c.  and  that  the  said  T.W.  had  not  then  or  at 
the  said  time  when,  &c.  or  at  any  time  during  the  said  sup- 
posed demise  to  the  said  plaintiff  any  reversionary  estate, 
term,  or  interest,  of  or  in  the  said  dwelling-house  in  which, 
&c.  or  any  part  thereof,  expectant,  or  to  take  effect  upon  or 
at  any  time  after  the  expiration  of  the  term  granted  to  the  said 
plaintiff  by  the  said  supposed  demise.  And  this  the  said 
plaintiff  is  ready  to  verify,  &c. — ICanclude  as  ante,  1189.] 

[Cammencemeni  of  plea  in  bar,  as  ante,  1188.] — Because 

he  saith,  that  the  said  C.  D.  from  the  —  day  of A.  D. 

and  from  thence  for  a  long  space  of  time,  to  wit,  firom 

thence,  until  and  upon  the  day  of A.  D. 

held  the  said  [dwelling-house,]  in  which,  &c.  as  tenant 
thereof  to  one  E.  F.  at  and  under  a  certain  yearly  rent,  to 
wit,  the  yearly  rent  or  sum  of  £—  of  lawful,  &c«  to  be  paid 
at  the  four  most  usual  feasts,  or  days  of  payment  of  rent  in 
the  year,  that  is  to  say,  &c.  [here  enumerate  the  quearierly 
days  of  payment]  by  even  and  equal  portions.  And  the  said 
plaintiff  further  saith,  that  before  the  said  time  when,  &c.  to 

wit,  on  the day  of A.  D. and  on  divers  other 

days  and  times  between  that  day  and  the day  of 

A.  D. divers  sums  of  money  of  the  said  yearly  rent,  in 

the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £ —  of  Uke  lawful  money,  became  and  were  due  and 
in  arrear  from  the  said  CD.  to  the  said  £.  F. ;  and  there- 
upon the  said  E.  F.  on  divers  days  and  tiroes,  after  the  said 
several  days  and  times  when  the  said  several  sums  of  money 


•See  4  T.  R.  611.  Pay- 
ment of  land-tax,  Doogl.  824, 
625 ;  and  see  6  Taunt.  624.— 

2  Marsh.  220.  —  Ante,  vol.  i. 
Index,  "  Replevin.*^  An  alle- 
gation of  payment  of  land-tax 
and  paving  rates  for  any  period 
preceding  the  current  year,  is 
no  plea  in  bar  to  an  avowry  for 
rent  in  arrear,  i  B.  &  B.  37. — 

3  Moore,  287,  S.  C;  and  a 
plea  in  bar,  stating,  "  that 
divers  sum»  of  money  amount- 
ing to  a  certain  sum  had  been 
from  time  to  timg  duly  assessed 
and  rated  upon  the  premises  for 


land-tax^  and  from  time  to  time 
paid  by  the  plaintiffs  wherefore 
he  deducted  the  said  sum,  being 
the  amount  of  the  tax  to  tchid^ 
tlie  dofendfint,  as  landlord^  tees 
liable  to  bear  in  respect  of  the 
rent,^*  was  held  bad,  for  not 
stating  the  specific  periods  for 
which  the  respective  sums  were 
assessed  or  paid,  and  in  not 
stating  that  the  payment  was 
made  after  the  rent  distrained 
for  had  accrued  or  was  accru- 
ing. 3  B.  &  A.  516.  As  to 
plea  of  payment  of  property- 
tax,  see  I  B.  &  A.  123. 
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80  due  and  in  arrear  as  aforesaid,  and  before  the  said  time  for  rbmt. 
when,  &c.  required  payment  of  the  said  several  sums  of 
money  so  due  and  in  arrear  as  aforesaid,  of  the  said  plaintiff, 
as  being  the  occupier  of  the  said  [dwelling-house]  in  which, 
&c.  and  thereupon  the  said  plaintiff,  in  order  to  prevent  the 
goods  and  chattels  at  the  said  several  times  being  in  the  said 
[dwelling-house]  in  which,  &c.  from  being  distrained,  at  the 
said  several  times  when  the  said  plaintiff  was  so  required  as 
aforesaid,  paid  the  said  several  sums  of  money  so  due  and 
hi  arrear  from  the  said  C.  D.  to  the  said  £.  F.  as  aforesaid, 
which  said  several  sums  of  money,  so  paid  by  the  said  plain- 
tiff to  the  said  £•  F.  as  aforesaid,  greatly  exceed  the  amount 
of  the  rent  due  and  in  arrear  from  him  the  said  plaintiff 
to  the  said  CD.  in  manner  and  form  as  the  said  C.  D. 
hath  above  in  his  said  avowry  in  that  behalf  alleged.  And 
this,  &c. — [Conclude  as  ante,  1189,  seventhform.'] 

And  the  said  plaintiff,  as  to  the  said  [cognizance]  of  the  No  rent  in  arrear 
said  CD.  by  him  above  made,  saith,  that  the  said  C.  D.  ^enM»Vt"hL 
ought   not,  by  reason  of  any  thing  in  that  [cognizance]  residue*, 
alleged,  to  acknowledge  the  taking  of  the  said  [goods  and 
chattels]  in  the  said  [place]  in  which,  &c.  and  justly,  &c. 
because  as  to  the  sum  of  £ —  parcel  of  the  said  rent  in  the 
said  [cognizance]  alleged  to  be  due  and  in  arrear,  and  un- 
paid from  the  said  plaintiff  to  the  said  E.  F.  the  said  plain- 
tiff saith,  that  no  part  of  the  said  sum  of  £ —  at  the  said 
time  when,  &c.  was  in  arrear  in  manner  and  form  as  the  said 
C.  D.  hath  in  his  said  [cognizance]  above  alleged.    And  this    ' 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,       [  ]  19g  ] 
&c.    And  as  to  the  sum  of  «£ —  residue  of  the  said  rent  or 
sum  of  £ —  in  the  said  [cognizance]  alleged  to  be  due  and 
In  arrear,  and  unpaid  from  the  said  plaintiff  to  the  said 

£•  F.  the  said  plaintiff  saith,  that  after  the  said day  of 

A.  D. {datf  when  the  rentfeU  due)  and  before  the 

said  time  when,  &c.  to  wit,  on  the day  of in  the 

year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff 
tendered  and  offered  to  pay  to  the  said  E.  F.  [or,  "  to  G.  H. 
then  and  there  being  the  bailiff  of  the  said  E.  F.  and  by 
him  .duly  authorized  to  receive  the  said  rent,  and  make  the 

'  As  to  tliis  plea,  see  ante,  on  the  land,  ante,  1018,  and 

1018,  note. — 8  Rep.  147  a.  —  Morg.  596,  6,  7.     See  anotber 

Cli*t,  Kut.   646.— Cora.    Dig.  plea,  4  Tai:^t.  549. 
3  K.  20.     iSee  a  plea  of  tender 

bb2 
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ron  BFHT.       caul  distress*,"]  the  said  sum  of  £ — which  the  said  E.  F. 

then  and  there  refused  to  accept  and  receiTC  of  and  firom 
the  said  plaintiff;  and  that  after  the  said  tender,  and  before 
the  .^aid  distress  was  so  made  and  taken  as  aforesaid,  no 
request  or  demand  of  the  said  sum  of  £ —  was  erer  made 
hy  or  on  the  behalf  of  the  said  E.  F.  And  this,  &c — 
[Conclude  with  a  verificatioHj  as  ante^  1189,  setenihJbrmJ] 

y-^'wi'io^  **.  [Commencement  of  plea  in  bar,  as  ante,  1188.] — Because 

he  saitb,  that  the  said  defendant,  after  the  making  of  the 
said  demise  in  the  said  first  arowry  mentioned,  and  befbfe 
any  part  of  the  said  rent  therein  mentioned  became  due  or 

in  arrear,  to  wit,  on,  &c.  A.  D. in  the  county  aforesaid, 

\\ith  force  and  arms,  &c.  entered  into  [a  certain  messuage 
or  dwelling-house,  parcel  of]  the  said  demised  premises 
in  the  said  [avowry]  alleged  to  have  been  demised,  in  and 
upon  the  possession  of  the  said  plaintiff  thereof,  and  him 
the  said  plaintiff  from  his  possession  thereof  ejected,  ex* 
polled,  put  out,  and  amoved,  and  kept  and  continued  the 
said  plaintiff  so  ejected,  expelled,  put  out,  and  amoved 
from  his  possession  thereof,  from  thence,  until  and  upon 

and  after  the  said day  of A.  D. .     And  this, 

&c. — [Conclude  with  a  verification,  as  ante,  1189,  seventh 
form.] 

Pica  in  bar  to  a  And  the  said  plaintiff  prays  oyer  of  the  said  [indenture] 
arrvHT  of  .\nnmty,  in  the  said  [cognizaucc]  of  the  said  R.  A.  above-mentioned, 
j<tatii»K  ihat  tht're  and  it  is  read  to  him  in  these  words  following,  (to  wit)  this 
memorial,  and       mdenture,  of  tive  parts,  &c. — iHere  set  forth  the  tnden-- 

tmS\'^To^  ^'""^-l  ^'^'^'^  ^^^'"8  ^^^  *°^  ^^^^^'  ^^^  ^^^  plaintiff  says, 
heraiiM*  the  Heed  that  the  said  R«  A.  by  reason  of  any  thing  by  him  in  his 

de^ation-moncT"  [cognizance]  alleged,  ought  not  to  acknowledge  the  taking  of 
to  have  been  paid  the  said  goods  and  chattels  in  the  said  [place]  in  which,  &c. 

to  be  just,  because  he  says,  that  the  said  W.  duke  of  Q. 
M'ithin  thirty  days  of  the  execution  of  the  said  indenture  in 
the  said  cognizance  mentioned,  and  above  set  forth,  to  wit, 
on  the day  of in  the  year  of  our  lord  — —  caused 


*  Qitery,  if  this  averment  be  and  the  notes,  ante,  993  ;    and 

9ti(Iicient,  see  5  Hep.  76  a. —  1  Saand.  204,  n.  2. 

Cro.  Blis.Ri:3. — Rol.Rep.258.  *=  Sea  a  form,  1  New  Rep. 

Oilb.  Distress,  88. —  Bac.  Ab.  214,  218,  and  see   the  notes, 

'iVnilcr.  ante,  975. 
^  Sec   the  plea^of  eviction. 
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a  certain  memorial  to  be  enrolled  in  the  High  Court  of      for  rent. 
Chancery  at  Westminster,  as  and  for  a  memorial  of  the  said 
indenture  to  be  enrolled  in  that  court,  in  pursuance  of  the 
Statute  in  that  case  made  and  provided,  and  which  said  me- 
morial is  as  follows,  to  wit. — [Here  copy  memorial  verbatim.^ 
As  by  the  record  of  the  said  memorial,  now  remaining  en- 
rolled in  the  said  High  Court  of  Chancery  at  Westminster, 
may  more  fully  appear.     And  the  said  plaintiff  further  says, 
that  no  other  memorial  of  the  said  indenture  in  the  said 
cognizance  mentioned,  was  enrolled  of  record  in   the  seicl 
High  Court  of  Chancery  within  thirty  days  of  the  execution 
of  the  same   indenture  *  as    by  the  records  of  the  same 
court  may  appear,    to  wit,  in  the  said  county   aforesaid. 
And  the  said  plaintiff  further  saith,  that  the  said  sum  of 
£ — in  the  same  indenture  mentioned,  to  be  paid  to  the 
said  plaintiff  and  J.  M.  by  the  said  duke  of  Q.  was  not  paid 
to  them,  or  either  of  them,  by  the  said  duke  of  Q. ;  and 
this  the  said  plaintiff  is  ready  to  verify ;  wherefore,  &c. — 
[Conclude  with  a  verification^  as  ante,  1 189,  seventh  form,] 
And  for  a  further  plea  in  this  behalf,  the  said  plaintiff  by  Second  plea  io 
leave,  &c.  says,  that  the  said  R.  A.  ought  not,  by  reason  *'»''•  rfenyinj;  th « 

,  ,  .  .r-  payment  to   the 

of  anything  by  him  above  in  the  said  [cognizance]  alleged,  grantors, 
to  acknowledge  the  taking  of  the  said  goods  and  chattels  in 
the  said  place  in  which,  &c.  to  be  just,  because  he  says, 
that  the  said  duke,  within  thirty  days  of  the  execution  of 
the  said  indenture  in   the  said  cognizance  mentioned,  and 

above  set  forth,  to  wit,  on  the day  of ^  in  the  year 

of  our  lord  —  caused  the  said  memorial  thereof  set  forth 
in  the  said  plea  of  the  said  plaintiff,  by  him  [first]  above 
pleaded  in  bar,  to  be  enrolled  in  the  High  Court  of  Chan- 
cery at  Westminster,  as  by  the  record  of  the  said  memorial, 
now  remaining  enrolled  in  his  majesty's  High  Court  of  Chan- 
cery, at  Westminster,  may  more  fully  appear.  And  the 
said  plaintiff  further  saith,  that  no  other  memorial  of  the 
said  indenture  in  the  said  cognizance  mentioned,  was 
enrolled  of  record  in  the  said  High  Court  of  Chancery, 
within  thirty  days  of  the  execution  of  the  same  indenture, 
as  by  the  records  of  the  same  court  may  appear.  And  the 
said  plaintiff  further  saith,  that  the  said  sum  of  £ —  in  the 
said  indenture  and  memorial  mentioned  to  have  b€;en  piiid 
to  the  said  plaintiff  and' J.  M.  by  the  said  duke  of  Q.  was 

"This  allegation  is  necessary,   1  Marsh.  Rep.  165. — 1  Nc\v 
Rep,  214. 
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Foft  HBNT.       not  paid  to  the  said  plaintiff  and  J.  M.  and  this  the  said 

plaintiff  is  ready  to  verify ;  wherefore,  &c. — [Concbide  ttilk 
Third  plea  in  a  verificcUion^  as  ante,  1189,  seventh  form,']  —  And  for  a 
sidcnitron-inoney  further  plea  in  this  behalf,  the  said  plaintiff  by  leave,  &c, 
WM  not  paid  in    gays,  that  the  said  R.  A.  ought  not,  by  reason  of  any  thing 

by  him  above  in  the  said  cognizance  alleged^  to  acknow- 
ledge the  taking  of  the  said  goods  and  chattels  in  the  said 
[place]  in  which^  &c.  to  be  just,  because  he  says,  that  the 
said  duke  of  Q.  within  thirty  days  of  the  execution  of  the 
said    indenture   in  the    said    cognizance  mentioned,    and 

above  set  forth,  to  wit,  on  the  said day  of in  the 

year  of  our  lord caused  the  said  memorial  thereof  set 

forth  in  the  said  plea  of  the  said  plaintiff,  by  him  [first] 
above  pleaded  in  bar,  to  be  enrolled  in  the  High  Court  of 
Chancery  at  Westminster,  as  by  the  record  of  the  said  me- 
morial, now  remaining  enrolled  in  his  majesty*s  High  Court 
of  Chancery  at  Westminster,  may  more  fully  appear.  And 
the  said  plaintiff  further  says,  that  no  other  memorial  of  the 
said  indenture  in  the  said  cognizance  mentioned,  was  en- 
rolled of  record  in  the  said  High  Court  of  Chancery,  witliin 
thirty  days  of  the  execution  of  the  said  indenture,  as  by 
the  records  of  the  same  court  may  appear.  And  the  said 
plaintiff  further  says,  that  the  said  sum  of  £ —  in  the  same 
indenture  mentioned,  and  by  the  said  memorial  alleged  to 
have  been  paid  by  the  said  duke  of  Q.  to  the  said  plaintiff 
and  J.  M.  in  fourteen  notes  of  the  Bank  of  England  of  £ — 
each,  and  numbered  as  in  the  said  memorial  is  mentioned, 
was  not,  nor  was  any  part  thereof  paid  by  the  said  duke 
[  1 195  ]  of  Q.  in  notes  of  the  Bank  of  England,  and  this  the  said 
plaintiff  is  ready  to  verify  ;  wherefore,  &c. — [Conclude  tcith 
a  verification,  as  ante,  1 1 89,  seventh  form,] 

DAMAGE 
FBASANT. 

To  afowry  da-  [Commencement  of  plea  in  bar,  as  ante,  1188.] — Because 
?eehoWer*  d' nwl  ^^  "aith,  that  the  said  [place,  as  in  the  declaration]  in 
of  his  title*.        which,  &c.  now  is,  and  at  the  said  time  when,  &c.  was  the 

close,  soil,  and  freehold  of  the  said  plaintiff,  and  not  the 
close,  soil,  and  freehold  of  the  said  defendant,  [or,  "  O.  H."] 
in  manner  and  form  as  the  said  defendant  hath  above  in  his 


•  See  the  avowry,  ante,105B.  holder,  the  plea  in  bar  shoald 

As   to    ibis   plea  in    bar,   see  merely    traverse    tbe    defend* 

2  Sauuii.  206  a,  d.  22.— Com.  ant  s  title  without  stating  the 

Dij<.  Plea<Ier,  3  K.  22.— 1  Co.  piaintiff''s.  which  in   ail  cases 

(14  a.     If  there  be  any  doubt  is  sufficient. 
as  to  the  plaiatifl'  being  a  free- 
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said  avowry  [or,  "  cognizance,^]  in  that  behalf  alleged.  dam4ge 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  '^^asamt. 
country,  &c. 

[Commetwement  of  plea  in  bar^  as  ante,  1188.] — Because  To  avowry  da* 
he  saith,  that  the  said  E.  F.  in  the  said  avowry  [or,  **cog.  ^^.J^trlvlrlJ 
nizance,**]  mentioned,  did  not  demise  the  said  [place]  in  of  the  demised 
which,  &c.  to  the  said  defendant,  in  manner  and  form  as 
the  said  defendant  hath  above  in  his  said  avowry  in  that 
behalf  alleged.     And  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  &c. 

• 

[Commetieementof  plea  in  bar,  as  ante,  1188.] — Because  To  an  avowry 
he  saith,  that  long  before  the  said  time  when,  &c.  to  wit,  bJTed.ow'c*!?  or 
on,  &c.  at,  &c.  (venue)  aforesaid,  the  said  defendant  de-  leaneboider,  that 
mised  the  said  place  in  which,  &c.  with  the  appurtenances,  miheAi  locus  in  quo 
to  the  said  plaintiff,  to  have  and  to  hold  the  same  to  the  ^o  plaintit)^ 

said  plaintiff,  from  the day  of in  the  year  last 

aforesaid,  for  one  year  then  next  following,  and  fully  to  be 
complete  and  ended,  and  so  from  year  to  year  for  so  long 
time  as  the  said  defendant  and  plaintiff  should  respectively 
please ;  by  virtue  of  which  said  demise,  the  said  plaintiff, 
long  before  the  said  time  when,  &c.  to  wit,  on,  &c.  last  [  1 196  ] 
aforesaid,  entered  into  the  said  [place]  in  which,  &c.  with 
the  appurtenances,  and  became,  and  until  and  at  the  said 
time  when,  &c.  was , possessed  thereof,  and  being  so  pos- 
sessed thereof,  the  said  plaintiff  afterwards,  and  during  the 
continuance  of  the  said  tenancy,  and  before  the  said  time 
when,  &c.  to  wit,  on,  &c.  put  the  said  cattle  in  the  said 
declaration  mentioned,  into  the  said  place  in  which,  &c.  to 
feed  and  depasture  on  the  grass  there  then  growing,  and 
which  said  cattle  were  lawfully  in  and  upon  the  said  [place] 
in  which,  &c.  feeding  and  depasturing  on  the  grass  there 
then  growing,  from  thence  until  tbe  said  defendant,  of  his 
own  wrong,  at  the  said  time  when,  &c.  during  the  continu- 
ance of  the  said  tenancy,  took  the  said  cattle  in  the  said 
declaration  mentioned,  in  and  upon  the  said  [place]  in 
which,  &c.  and  detained  the  same  against  sureties  and 
pledges,  until,  &c.  in  manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  him  the  said  defendant. 
And  this,  &c. — [Conclude  with  a  veri/ication,  as  ante,  1 189, 
seventh  form^ 

*  See  the  avo^vry,  ante,  105B.      form,    ante,  1058,  1102.     As 
^  The  demise  must  bu  stated      to  the  demise  bciug  foaiid  va- 
according   to    the    facts;    see      riant,  see  Hob.  7*2,  :). 
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PLEAS   IN    BAR, 


DAMAGS 
FEASANT. 

To  avowry  for 
distress  damage 
leasant.  tbat 
plaintiff's  cattle 
escaped  into  U»cmm 
in  quo  tlirougli  the 
defect  of  fences 
wliich  tlie  occu- 
pier ought  to  have 
repaired  *• 


[  1197  ] 

The  like,  stating 
defendant's  obli- 
gation to  keep  a 
gate  shuts 


[Contmencement  of  plea  in  bdr^  as  ante^  1188.] — Because 
he  saith,  that  the  said  plaintiff,  before  and  at  the  said  Ume 
when,   &c.    was  lawfully  possessed  of  and   in  a  certain 
close,  &c.  [state  the  plaintiff's  possession  of  ike  a^cisiiRg 
close,  and  the  obligation  of  the  occupier  of  locus  in  quo  to 
repair  the  fence ,  and  that  the  fence  was  ont  of  repair,  and 
that  plaintiff^s  cattle  thereby  escaped  into  locus  in  quo,  at 
in  the  form,  ante,  1108,  and  2 Sound.  284,  £85;  XTawnU 
529;  and  after  stating  such  escape,  proceed  as  follows:]^ 
and  remained  tlierein  until  the  said  defendant,  before  tlic 
said  plaintiff  had  or  could  have  any  notice  that  the  said 
cattle  were  in  the  said  place  in  which,  &c.  ^  to  wit,  at  the 
said  time  when,  &c.  of  his  own  wrong,  took  the  said  cattle 
in  the  said  place  in  which,  &c.  and  unjustly  detained  the 
same  against  sureties  and  pledges,  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof  complained  against  the 
said  defendant.    And  this,  &c. — [Conclude  with  a  uerifi- 
cation,  as  ante,  1 189,  seventh  form  ;  see  2  Saund.  S85  a.] 

[Commencement  of  plea  in  bar,  as  ante,  1188.]— JSecause 
he  saith»  that  the  said  [field  or  place]  called,  &c.  now  lieth, 
and  at  the  said  time  when,  &c.  did  lie,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hatl\ 
lain  contiguous  and  next  adjoining  on  one  side  thereof  to  a 
certain  [field  or  place]  called,  &c.  situate  and  being  in  the 

said  parish  of in  the  county  of and  separated 

and  divided  therefrom  by  a  certain  hedge  or  fence,  and  in 
which  said  hedge  or  fence,  long  before  and  at  the  said  time 
when,  &c.  there  was  and  still  is  a  certain  gate  and  gateways 
leading  from  and  out  of  the  said  [field  or  place]  called,  &c. 
into  the  said  [field  or  place]  called,  &c.  in  which,  &c. ;  and 
the  said  plaintiff  further  saith,  that  the  said  defendant,  and 
all  other  the  tenants  and  occupiers  of  the  said  [field  or  place] 
called,  &c.  in  which,   &c.  for  the  time  being,  from   time 


*  See  the  form  and  law, 
!2  Saund.  284  c,  285,  n.  4.  289, 
n.7.— Plead.  A.  476, 7,8;  and 
the  notes  to  tbe  form,  ante, 
1103  ami  780.  When  the  oc- 
cupier of  the  ioctis  in  <^no  is 
bound  to  fence  against  an  high- 
%cuy,  sec  the  lurm  and  law, 
2  Hen.  HIa.  627.-3  M'iU.  126. 
The  above  form  uili  also^erve 
as  a  plea  in  bar  to  an  avowry 


for  rent,  and  should  be  plead- 
ed, see  2  Saund.  2B4  c. — 5  B. 
&  C.  G47*— e  D.  <&  K.   4 16, 

s.  c. 

^  As  to  this  allegation,  see 
2  Saund.  285,  n.  I ;  bnt  see 
form,  PI.  A.  476,  7,  8,  whicb 
omits  it. 

^  See  the  note  to  the  last 
form. 


IN   REPLEVIN.  1197 

whereof  the  inetnory  of  man  is  not  to  the  contrary^  have        damaob 
repaired  and  maintained,  and  have  been  used  and  accus- 
tomed to  repair  and  maintain,  and  of  right  ought  to  have 
repaired  and  maintained,  and  still  of  right  ought  to  repair 
and  maintain  the  said  gate  or  gateway  in  the  said  hedge  or 
fence  between  the  said  [field  or  place]  called,  &c.  in  which, 
&c.  and  the  said  [field  or  place]  called,  &c.  as  often  as  oc- 
casion hath  required,  and  to  keep  the  said  gate  or  gateway 
in  the  said  hedge  or  fence  shut  and  fastened,  to  prevent  the 
escape  of  cattle  from  and  out  of  the  said  [field  or  place] 
called,  &c.  into  the  said  [field  or  place]  called,   &c.   in 
which,  &c«;  and  the  said  plaintiff  further  saith,  that  be- 
fore and  at  the  same  time  when,  &c.  he  the  said  plaintiff 
was  lawfully  possessed  of  and  in  the  said  [field  or  place*] 
caDed,   &c.  and  being  so  possessed  thereof,   he  the  said 
plaintifl^  a  little  before  the  said  time  when,  &c.  put  the  said 
catde  in  the  said  declaration  mentioned,  (the  same  being  the 
cattle  of  the  said  plaintiff,)  into  the  said  [field  or  place] 
called,   &c.  to  feed  and  depasture  the  grass  there  then 
growing  and  being,  as  it  was  lawfiil  for  him  to  do  for  the 
cause  aforesaid;  and  the  said  plaintiff  further  saith,  that 
afterwards,  and  a  little  before  the  said  time  when,  &c.  be- 
cause the  said  gate  in  the  said  hedge  or  fence,  between  the 
said  [field  or  place]  called,  &c.  in  which,  &c.  and  the  said 
[field  or  place]  called,   &c.   was  open,  and  not  shut  and 
fastened,  the  said  cattle  in  the  said  declaration  mentioned, 
at  the  said  time  when,  &c.  strayed  and  went,  without  the 
knowledge  and  against  the  will  of  the  said  plaintiff,  from 
and  out  of  the  said  [field  or  place]  called,  &c.  into  the  said       [  1 198  ] 
[field  or  place]  called,   &c.  in  which,  &c.  and  remained 
therein  until,  &c. — [Conclude  as  in  the  preceding  form^ 
ante,  1 196,  from  the  asterisi.'} 

[Commencement  of  plea  in  bar^  as  anie,  1188.] — Because  The  like  that 
he  saith,  that  the  said  place  in  which,  &c.  before  and  at  the  joiH^  ^  commoD 
said  time  when,  &c*  and  from  time  whereof  the  memory  of  jj*  ^^}^^  plaintiff 
man  i&  not  to  the  contrary,  hath  been  and  still  is,  contiguous  mon,  and  that  the 
and  next  adjoining  to  a  certain  common  or  waste,  situate,  ^^^^  h^^^\   r 
lying,  and  being,  in  the  parish  aforesaid,   in  the  county  fence  between 
aforesaid,  and  that  the  said  defendant,  and  all  other  the  I!^r,'2^"wh'irh 
tenants  and  occupiers  of  the  said  close,  in  which,  &c.  for  ()<*fendant  oni^bt 

to  have  repaired  • 

*  See  the  notes  to  the  form,  ante,  1103,  1106;  and  a  form, 
Morg.  CI05. 
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DAMAni  the  time  being,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  hitherto  of  right  have  maintained  and 
repaired,  and  until  the  neglect  hereinafter  mentioned  have 
been  used  and  accustomed  to  maintain  and  repair  the  fence 
between  the  said  close,  in  which,  &c«  and  the  said  common 

or  waste  called ,  when  and  as  often  as  occasion  hath 

required,   and  should  require,    to  prevent  cattle  lawfully 

being  in  and  upon  the  said  common  or  waste  called > 

from  escaping  from  and  out  of  the  same  into  the  said  dose, 
in  which,  &c.  And  the  said  plaintiff  further  saith,  that,  &c. 
[Here  state  the  seisin  in  fee  and  prescriptive  right  of  com^ 
won,  as  ante^  1059.  If  by  a  copyholder ^  state  the  copyhold 
and  right  of  common^  as  ante,  1111.  Or  if  the  plaintiff  be 
a  tenant,  state  the  demise,  as  ante,  1 IQS,  1058,  or  560,  and 
then  proceed  as  follows .-]  and  being  so  possessed  thereof, 
he  the  said  plaintiff  afterwards,  and  before  the  said  time 

when,  &c.  to  wit,  on  the  said  day  of ,  put  his 

said  cattle  in  the  said  declaration  mentioned,  the  same  then 
and  there  being  his  own  commonable  cattle  levant  and 
eouchant,  in  and  upon  the  said  messuage,  lands,  and  pre- 
mises, with  the  appurtenances  of  the  said  plaintiff  into  the 

said  common  or  waste  called  ,  to  depasture  the  grass 

there  then  growing,  and  to  use  his  said  common  of  pasture 
there,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid, 
and  the  said  cattle  remained  there,  using  the  said  common 
of  pasture  there,  until  the  escape  thereof  hereinafter  men- 
tioned ;  and  because  the  said  fence,  between  the  said  com- 
mon or  waste  called,  &c.  and  the  said  close,  in  which,  &c. 
before  and  at  the  said  time  when,  &c.  was  ruinous,  broken 
down,  insufficient,  and  in  decay  for  want  of  necessary  re- 

[  1199  ]       pairing  and  amending  thereof,  the  said  cattle  of  the  said 

plaintiff  in  the  said  declaration  mentioned,  a  little  before  the 

said  time  when,  &c.  to  wit,  on  the  said  day  of , 

A.  D. ,  aforesaid,  escaped  out  of  the  said  common  or 

waste  called,  &c.  into  the  said  close,  in  which,  &c.  through 
the  said  defect  of  the  said  fence,  and  remained  therein 
until,  &C. — [Conclude  as  in  the  form,  ante,  1 196,  from  the 
asterisL] 

To  arowry  da-        [Commencement  of  plea  in  bar,  as  ante,  1 188.]— Because 
lllamVtt^hHd'VS  ^^  «"^^>  *^^*  &c.-{Here  state  the  seisin  in  fee  and  pre^ 


of  coiiiiiion  ill 
locus  in  f/Mtf  *. 


■  See  the  forms,  2  Wils.269.      Plead.   Ass.    472.  —  2  Rich. 
Boole's  Suit  at  Law,  211,  2,  3.      C.  P.  340. 
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icripHve  right  of  cotnfMon  in  locus  in  quo,  as  ante,  1059 ;  or 
if  by  a  copifholder,  as  ante,  1111;  and  if  the  plaintiff  be  a 
tenant  after  the  seisin  and  prescriptive  right  of  common^ 
state  the  demise  and  entry,  as  ante,  560,  or  1058^  and  pro^ 
ceedas  follows  i]  and  the  said  plaintiff  being  so  possessed, 
he  the  said  plaintiff  afterwards,  and  before  the  said  time 
when,  &c.  to  wit,  on  the  day  and  year  in  the  said  declara- 
tion mentioned,  tamed  and  put  the  said  cattle,  being  his 
own  commonable  cattle,  levant  and  couchant,  in  and  upon 
the  said  [messuage  and  land]  with  the  appurtenances,  into 
the  said  close,  in  which,  &c.  to  feed  and  depasture  on  the 
grass  there  then  growing,  and  to  use  the  said  common  of 
pasture  of  the  said  plaintiff  there,  as  he  lawfully  might,  and 
the  said  cattle  remained  and  continued  therein,  feeding  and 
depasturing  on  the  grass  there  then  growing,  and  using  the 
said  common  of  pasture,  until  the  said  defendant  of  his  own 
wrong,  at  the  said  time  when,  &c.  took  the  said  cattle  in 
the  said  place,  in  which,  &€•  and  unjustly  detained  the  same 
against  sureties  and  pledgee,  until,  &c.  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof  complained  against 
him.    And  this,   &c. — [Conclude  with  a   verification,  as 
ante,  1 189.] 


DA  MAC  < 
FBAtANT. 


[Commencement  of  plea  in  bar,  as  ante,  1188,  seventh  Tender  of  amcodi 
/orm.]— Because  he  saith,  that  after  the  taking  of  the  said  ^""J^  impoond- 
cattle  in  the  said  place,  in  which,  &c.  by  the  said  defendant, 
and  before   the  impounding  of  the  same,  to  wit,  on  the 
same  day  and  year  in  the  said  declaration  mentioned,  in  the 
county  aforesaid,  he  the  said  plaintiff  tendered  and  offered      [  IgQO  ] 
to  pay  to  the  said  defendant  a  certain  sum  of  money,  to  wit, 
the  sum  of  £ — ,  of  lawful  money  of  Great  Britain,  as  amends 
for  the  said  damage  done  to  the  said  defendant  by  the  said 
cattle  in  the  said  place,  in  which,  &c.  as  aforesaid,  and 
which  was  then  and  there  sufficient  amends  for  the  same ; 
which  said  sum  of  £ —  the  said  defendant  then  and  there 
wholly  refused  to  accept  from  the  said  plaintiff,  and  unjustly 
detained  the  said  cattle  against  sureties  and  pledges,  &c. 


*  See  the  forms  of  plea  in 
bar  and  replication,  Morg.  603. 
Gilb.  Distress  by  Hunt,  286.— 
B  Co.  147  a.— 3  Lntw.  1596. 
See  I  Campb.  285. — 1  Taant. 
261. — See  plea,  aote,  1060. — 
Where  cattle,  distrained  da- 
mage feasant,  were  in  a  private 


pound,  and  the  distrainor  ad- 
mitted they  were  about  to  bo 
forwarded  to  a  public  pound, 
it  was  held,  that  a  tender  ojf 
amends  made,  while  they  were 
in  the  private  pound,  was  not 
too  late,  4  i^iug.  230. 
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until,  &c.  in  manner  and  form  aa  the  said  plaiutifl'  bath 
above  thereof  complained  agunst  the  said  defendant.  And 
this,  &c. — [Canchifie  with  a  verificatum,  as  aiUe,  1189,  te- 
verUhform.l 


To  avowry  da- 
mage feasant  bj 
a  eowtmamery  de- 
nial of  his  right 
of  cominoo  K 


[Commeueemeni  of  flea  in  bar^  as  ante^  1188.] — ^Because 
he  saith,  that  the  said  defendant,  and  all  those  whose  estate 
he  now  bath,  and  at  the  same  time  when,  &c.  had,  of  and 
in  the  said  messuage  and  land,  with  the  appurtenances,  for 
the  time  being,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  not  had,  nor  have  been  used  and 
accustomed  to  have,  nor  of  right  ought  to  have  had,  nor 
ought  the  said  defendant  still  of  right  to  have,  for  himself 
and  themselves,  his  and  their  tenants  and  farmers,  occupiers 
of  the  said  messuage  and  land,  with  the  appurtenances, 
common  of  pasture,  in,  upon,  and  throughout  the  said  place, 

in  which,  &c.  called ,  for  all  his  and  their  commonable 

cattle,  levant  an4  couchant,  in  and  upon  the  said  messuage 
or  land,  with  the  appurtenances,  in  every  year,  at  all  times 
of  the  year,  as  to  the  said  messuage  or  tenement  and  land, 
with  the  appurtenances  belonging  and  appertaining,  in 
manner  and  form  as  the  said  defendant  hath  above  in  his 
said  avowry  in  that  behalf  alleged.  And  this  he  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c« 


•  See  the  avowry ,  ante,  1058, 
and  as  to  the  mode  of  denial, 
see  1  Saand.  103,  1.  The 
plaintiff  may  either  traverse 
the  defendant's  seisin  in  fee,  or 
his  right  of  common,  or  may 
plead  in  bar  his  own  right  of 
common,  as  in  the  form,  ante. 


1 199, 1058,  9.  The  words  of 
the  traverse,  as  they  depend 
on  the  avowry,  necessarily 
vary  in  each  particular  case. 
That  it  suffices  to  deny  the 
right  of  common  generally,  see 
ante,  1211, 1212. 


[  1201  ] 


REPLICATIONS    IN  TRESPASS. 


IM   OBMERAL. 

[Similiter  to  goieral  issue,  as  anfe,  1144^  and  commence"  CAmmencemeot 
meni  of  replication  to  the  S2)ecial  plea  as  follows  i] — Anil  J^/a*,'*^}JS***J*" 
the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  in  treiipaM,  called 
Jura  [secondly]  above  pleaded,  as  to  the  said  several  tres-  P'***^***'*  "•■• 
passes  in  the  introductory  part  of  that  plea  mentioned,  and 
therein  attempted  to  be  justified,  saith,  that  the  said  plain- 
tiff, by  reason  of  any  thing  by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred  from  having  and  main- 
taining his  aforesaid  action  thereof  against  the  defendant, 
because  be  safth,  that^  &c. — [Here  state  the  subject-matter 
of  the  replication.^ 

And  this  the  said  plaintiff  is  ready  to  verify ;  wherefore  f .  Concloiion 
the  said  plaintiff  prays  judgment  and  his  damages  by  him  caSn?  ^* 
sustained,  by  reason  of  the  committing  of  the  said  trespasses    .  " 
io  be  adjudged  to  him,  &c* 

[Precludi  non,  ut  supraJ^ — Because  he  saith,  that  the  said  To  plea  pf  ten- 
sum  of  £—  in  the  said  plea  mentioned,  and  therein  alleged  anlends*  were 
to  have  been  tendered  by  the  said  defendant  to  the  said  not»ufficiciit*. 
plaintiff  as  aforesaid,  was  not  sufficient  amends  for  the  said 
trespasses,  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  plea  alleged.    And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

[Precludi  non,  as  supra.] — Because  he  saith,  that  the  To  a  plea  of  ver* 
trespasses  in  the  said  declaration  in  this  action  mentioned,  anlnsTpUilntiff; 
are  not  the  same  trespasses  as  those  in  the  said  last  plea  denying  Uie  ver- 
mentioned,  and  for  and  in  respect  whereof  the  said  supposed  causes  of  action, 
judgment  in  the  said  last  plea  mentioned  was  recovered. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 


*  See  pleas,  ante,  1063  to  36. — 1  Marsh.  220,  and  the  re- 
I0G6,  and  as  to  this  replica-  plications  to  pleas  of  tender, 
ion,  Com.  Dig.  Pleader,  3  M.     ante,  115 L  to  1156. 
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IPrecludi  non^  as  ante,  ISOl.] — Because  he  saith,  that  the 
Dt  ii^vrtd,  or  de    ^^  defendant  at  the  said  time  when,  &c.  of  his  own  wrong, 
aon  tort  demame  •,  and  without  the  cause  by  him   in  his  said  [second]  plea 
[  1202  J       alleged,  committed  the  said  several  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  in  manner  and  form  as 
the  said  plaintiff  hath  above  in  his  said  declaration  com- 
plained against  the  said   defendant.      And   this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


I.  TO  PBR80M8. 

De  i^jmriAf  to 

ton  asBmUt  d<- 

h 


To  plea  of  mm 
mumdi  demesne  f 
that  E.  F.  was 
possessed  of  a 
{loose,  and  that 
plaintiff,  as  liis 
■erraot,  made  the 
■opposed  assaolt 
to  tarn  defendant 
ootS 


l^Precludi  non,  as  ante^  ISOl.] — Because  he  saith,  that  the 
said  defendant  at  the  said  time  when,  &c.  of  his  own  wrong, 
and  without  the  cause  by  him  in  his  said  [second]  plea 
alleged,  committed  the  said  several  trespasses  in  the  said 
plea  attempted  to  be  justified,  in  manner  and  form  as  the 
said  plaintiff  hath  above  in  the  said  [first]  count  of  his  said 
declaration  complained  against  the  said  defendant.  And 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c* 

[Precludi  non,  as  ante,  1201.] — Because  he  saith,  that 
long  before,  and  at  the  said  time  when,  &c.  in  the  said 
[first]  count  mentioned,  one  E.  F.  was  lawfully  possessed  of 


•  See  the  form,  I  Rich.  C.  P. 
i&O.  When  this  replication  is 
proper,  see  Com.  Dig.  Pleader, 
F.  18,  Sec— I  B.  &  P.  76.— 

2  Bia.  Rep.  1165.— 11  East, 
70,  451.— 2  Campb.  620,  and 
ante.  vol.  i.  Index,  "  JDe  /»- 
jurHJ*  A  replication  de  in- 
jurid,  where  it  ought  not  to 
be  used,  is  cured  by  verdict. 
Hob.  76.— Sir T.  Raym.  50,  bat 
is  bad  on  general  demorrer. — 

3  Lev.  65. 

^  See  the  pleas,  ante,  1067  to 
1071,  and  as  to  this  replica- 
tion in  general,  see  Com.  Dig. 
Pleader,  3  M.  16.  and  F.  IB, 
&c. — Skin.  387. — See  forms, 
1  Rich.  C.  P.  150.— 2  Rich, 
C.  P.  57.— Plead.  A.  447.— 
The  replication  may  in  general 
be  €ie  injuriA  as  in  the  above 
form ;    but  when  in  fact  the 


plaintiff  made  the  first  assaolt 
in  defence  of  his  possession, 
&c. ;  or  whenever,  ia  answer 
to  the  defendant's  plea  of  soa 
oMsault^  he  relies  upon  new  mat- 
ter, he  should  not  reply  ge- 
nerally de  injuria,  bat  should 
state  such  new  matter,  as  in  the 
following  forms,  according  to 
the  facts,  and  in  Carth.  9B0; 
and  2Hla.  Rep.  1166. — Ante, 
vol.  i.  Ludex,  *^De  Injur  ia  J* 

^  The  general  replication  de 
injuri&  would,  in  this  case,  be 
improper,  as  the  assault  plead- 
ed by  the  defendant  is  not  here 
denied,  but  confessed  and  avoid- 
ed. See  a  case  precisely  simi- 
lar in  Carth.  2BU ;  and  2  Bia. 
Rep.  1165.— Skin.  3B7  ;  and 
tlie  note  to  the  preceding  form* 
As  to  stating  the  defence  of 
possession,  see  ante,  1073. 
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I.  TO  PBKIOIft. 


a  certain  [dwelHng-house]  with  the  appurtenances,  situate 
and  being  in  the  [parish]  aforesaid,  and  being  so  possessed 
thereof  the  said  defendant,  just  before  the  said  time  when, 
&c.  in  the  said  [first]  count  mentioned,  was  wrongfully  and 
unjustly  in  the  said  [dwelling-house,]  making  a  great  noise 
and  disturbance  therein,  and  stayed  and  continued  therein       [  1^3  ] 
making  such  noise  and  disturbance,  without  the  licence  or 
consent,  and  against  the  will  of  the  sdd  E.  F.  for  a  long 
space  of  time,  to  wit,  until  and  at  the  said  time  when,  &c. 
in  the  said  [first]  count  mentioned,  and  thereby  then  and 
there  greatly  disturbed  and  disquieted  the  said  E.  F.  and 
his  family,  in  the  peaceable  and  quiet  possession,  use,  and 
enjoyment  of  the  said  [dwelling-house]  whereupon  the  said 
plaintiff,  at  the  said  time  when,  &c.  in  the  said  [first]  count 
mendoned,  as  the  servant  of  the  said  E.F.  and  by  his  com- 
mand, requested  the  said  defendant  to  cease  his  said  noise 
and  disturbance,  and  to  go  and  depart  from  and  out  of  the 
said  [dwelling-house]  which  the  said   defendant  then  and 
refused  to  do ;  whereupon  the  said  plaintiff,  as  such  servant 
of  the  said  E.  F.  and  by  his  command,  gently  laid  his  hands 
npon  the  said  defendant  in  order  to  remove  the  said  de- 
fendant from  and  out  of  the  said  [dwelling-house,]  as  he 
lawfully  might  for  the  cause  aforesaid,  and  which  said  laying 
of  liands  by  the  said  plaintiff  on  the  said  defendant  in  man- 
ner and  for   the  cause  aforesaid,  was  the  said  supposed 
assault  by  the  said  defendant  in  his  said  [second]  plea  men- 
tioned to  have  been  committed  by  the  said  plaintiff,  and 
thereupon  the  said  defendant  being  thereby  then  and  there 
greatly  irritated  and  enraged,  at  the  said  time  when,  &c.  in 
the  said  [first]  count  mentioned,    of  his  own  wrong  com- 
mitted  the  said  trespasses  in  the  introductory  part  of  the 
[second]  plea  mentioned,  in  manner  and  form  as  the  said 
plaintiff  hath  above   thereof  complained  against  the    said 
defendant.     And  this  the  said  plaintiff  is  ready  to  verify. 
And  the  said  plaintiff  is  also  ready  to  verify,  that  he  did  not 
assault   the  said  defendant  as  in  the  [second]    pica   men- 
tioned, elsewhere  than  in  the  said  [dwelling-house]  of  the 
said  li.  F.      Wherefore  he    prays  judgment  and    his    da- 
mages by  him   sustained,  on  occasion  of  the  committing  of 
the   said  trespasses    in    the  introductory  part  of  the  said 

[second]  plea  mentioned,  to  be  adjudged  to  him,  &c.  To  plea  of  de- 

fence of  poues- 
sion  of  close,  as 

[Precludi  non,  as  ante,  1201.]— Because  he  saith,  that  the  ""^Jf^tiff  J*;,  n^ht  * 

said   plaintiff  long  before  and  at  the  said  time  when,   &c.  of  way  over  the 

close. 
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[   1204  ] 


in  the  said  [first]  coant  mentioned^  was  and  still  is  seised  in 
his  demesne  as  of  fee,  of  and  in  a  certain  close,  with  the  ap^ 
purtenances,  situate  and  being  contiguous  and  next  adjoining 
to  the  said  close  of  the  said  defendant  in  the  said  [second] 
plea  mentioned,  and  that  the  said  plaintiff  and  all,  &c.  \^Here 
9t{Ue  the  prescriptive,  or  other  right  of  way,  as  anie^  1118, 
^c.  and  then  proceed  as  follows :]  wherefore  the  said  plain- 
tiff afterwards,  and  at  the  said  time  when,  &e.  in  the  said 
[first]  connt  mentioned,  was  about  to  put  his  said  cattle  into 
the  sud  close  of  the  said  plaintiff  in  the  said  [second]  plea 
mentioned,  to  depasture  the  grass  there  then  growing,  and 
then  and  there  endeavoured  to  open  the  said  gate  in  the 
said  plea  mentioned,  in  order  to  lead  his  said  cattle  from  and 
out  of  the  said  king's  public  highway,  in  and  along  the  said 
way  in  the  said  close  of  the  said  defendant  unto  and  into  the 
said  close  of  the  said  plaintiff  as  it  was  lawful  for  him  to  do 
for  the  cause  aforesaid ;  and  thereupon  the  said  defendant 
at  the  said  time  when,  &c.  in  the  said  [first]  count  men- 
tioned,  of  his  own  wrong  committed  the  said  several  tres- 
passes in  the  introductory  part  of  the  said  [second]  plea 
mentioned,  in  manner  and  form  as  the  said  plaintiff  bath 
above  in  his  said  declaration  alleged.  And  this,  &c. — 
\^Conclude  with  a  verification  as  ante,  1201.] 


To  jattification 
under  a  latitat 
and  warrant,  pro- 
testing  the  wMi' 
ing  of  the  writ 
and  warrant,  and 
de  ii^uriA  as  to 
the  residue  of  the 
plea  *• 


[Similiter  to  the  general  issue,  as  ante,  1 144.  To  second 
plea precludi  ncn,  as  ante,  ISO l.]-^Because,  protesting  that 
the  said  writ  of  our  said  lord  the  king,  called  a  latitat,  was 
not  issued  out  of  the  said  court  of  our  said  lord  the  king, 

before  the  king  himself,  directed  to  the  said  sheriff  of 

or  delivered  to  the  said  sheriff  to  be  executed,  and  that  such 
warrant  was  not  thereupon  made  by  the  said  sheriff,  or  de- 
livered to  the  said  defendant  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  [second]  plea  in  that  behalf 
alleged ;  for  replication  nevertheless  in  this  behalf,  the  said 
plaintiff  saith,  that  the  said  defendant  at  the  said  time  when, 
&c.  in  the  said  [first]  count  of  the  said  declaration  men- 


*  See  the  plea,  aute,  1083. 
Where  process  or  a  warrant  is 
stated  in  the  plea«  the  plaintiflT 
cannot  reply  de  injuria  gene- 
rally, but  mast  either  traverse 
the  issuing  of  the  writ  or  the 
warrant,  or  that  the  trespasses 
were  coumiitted  in  due  execu- 


tion thereof,  shewing  why.  Com. 
Dig.  Pleader,  F.  18,  19,  SO, 
&c.— I  B.  &  P.  76.— 16  East, 
82,  and  sometimes  without 
shewing  why,  2  Young  &  Jer. 
304 ;  and  ante,  vol.  i.  Index, 
"/>c  Injuria,^ 


/.  »> 
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tioned,  of  hie  own  wrong,  and  without  the  residue  of  the   t.  to  persons. 

cause  in  his  said  [second]  plea  alleged*,   [made  the  said 

assault  in  the  said  first  count  mentioned,  upon  the  said 

plaintiff,  and  pushed,  fopoed,  atid  thrust  the  said  plaintiff 

from  and  out  of  the  said  messuage  or  dwelling-house  in  the 

said  first  count  mentioned,  into  the  said  street  therein  aho 

mentioned,  and  while  the  said  plaintiff  continued  on  the 

ground  in  the  said  street,  pulled,  hauled,  and  dragged  him 

upon  his  back  through  the  mud  and  dirt  in  and  along  the 

said  street,  and  for  the  distance  and  length  of  way  in  the 

said  first  count  also  mentioned,  and  thereby  hurt,  bruised, 

and  wounded  the  said  plaintiff  and  imprisoned  him  the  said 

plaintifi^  and  kept  and  detained  him  in  prison  far  the  said 

space  of  time  in  the  said  first  count  mentioned ;  and  also  at      [  1305  ] 

the  said  time  when,  &c.  in  the  said  second  count  of  the  said 

declaration  mentioned,  rent,  tore,  damaged,  and  spoiled  the 

clothes  and  wearing  apparel  of  the  said  plaintiff  in  the  said 

second  count  mentioned,  to  wit,  at,  &c.  (vemie)  aforesaid,] 

in  manner  and  form  as  the  said  pkintiff  hath,  in  and  by  the 

sdd  [first  and  second  counts  of]  his  said  declaration,  above 

complained  against  the  said  defendant.    And  this  the  said 

plaintiff  prays  may  be  inquired  of  by  the  country,  ftc 

[Preebtdi  non,  as  anief  lSOL]-«-Because  he  saith,  that  the  KftpUcfition  to  a 
said  defendants,  at  the  said  time  when,  &c«  in  the  said  de-  {llfj^r'^H  writ  of 
daration  mentioned,  of  their  own  wrong,  conumtted  the  said  utUnt,  a  battery 
trespasses  in  the  introductory  part  of  that  plea  mentioned,  to  b^anse'iiialntiff 
9  greater  degree,  and  with  more  force  and  violence  than  was  attempted  a  res- 

i*^!  •^i.^i  ^j-  cue,  that  defeod- 

neoessary  for  the  purpose  m  that  plea  mentioned,  m  manner  ant  bent  pUintif 
and  form  as  the  said  plaintiff  hath  in  and  by  the  said  de^  ^^'^  *'**"  ^^ 
daration  oomplained  against  the   said  defendants.    And 


this,  JBC« — [Canelutte  wiih  a  verification^  as  a/nU^  1201«] 


*  Or,  iustesd  of  the  long  r^     33.-2  Campb.  176.— 3  Wils^ 
petition  between  the  brackets,     20. — 5  B.  &   A.  220. — Ante, 


say,  **  commitied  the  waid  tres^  vol.  i.  Index,  **  Trespass.^    As 

poises  in  the  introductory  part  to  what  evidence  allowed  ander* 

of  the  said  plea  meutioKed.*'  see  I  Stark.  56.— See  ante,  for 

**  As  to  the  necessity  of  re-  pleasp  i08d|  &c. 
plying  specially,  see  7  Moore, 
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iirTo  PRR90NAL      [Pirecludi  notiy  as  ante,  ISOL] — Because  he  saith,  that  be* 

PROPERTY.      £^^^  ^^^  ^^  times  when,  &c.  and  at  the  time  of  making  the 

To  a  plea  of  dis-  demise  hereinafter  next  mentioned,  and  from  thence  hitherto, 

sa^**  thai"!!  F  *"  ®"®  ^'  ^*  ^^  ^^^  ®^^'  ^^  seised  in  his  demesne  as  of  [free* 
was  tcised  of  hold  for  the  term  of  his  natural  life,]  of  and  in  the  said  out* 
dem'ued  same  to  house  in  which,  &c.  in  the  said  [second]  plea  mentioned,  and 
fo?e°difindantof  being  SO  seised,  long  before  the  said  thne  when,  &c.  to  wit, 

hit  owu  wrong,    on  the day  of A.  D. the  said  E.  F.  demised 

^*  *  the  said  [out^^house]  in  which,  &c.  in  the  said  [second]  plea 

mentioned,  amongst  other  things  to  the  said  plaintiff,  to  have 
and  to  hold  the  same  to  the  said  plaintiff  from  th^ioeforth 
for  one  whole  year  then  next  following,  and  so  from  year  to 
year  so  long  as  they  the  said  E.  F.  and  plaintiff  should  re- 
spectively please.  By  virtue  of  which  said  demise,  the  said 
[  1206  ]       plaintiff  afterwards,  and  before  the  said  time  when,  &c.  to 

wit,  on  the  •*-—  day  of A.  D. aforesaid,  entered 

into  the  said  [out-house]  in  the  said  [second]  plea  mentioned, 
in  which,  &c.  with  the  appurtenances,  and  became  wd  was 
thereof  possessed,  and  being  so  possessed,  and  the  said 
E.  F.  being  still  living,  to  wit,  at,  &c.  {venue)  aforesaid,  the 
said  plaintiff  continued  so  possessed  of  the  said  [out*house] 
in  the  said  [second]  plea  mentioned,  under  and  by  virtue  of 
the  said  demise,  from  thence  until  the  said  defendant  during 
the  continuance  of  the  said  tenancy,  to  wit,  at  the  said  time 
when,  &c.  of  his  own  wrong,  broke  and  entered  the  said 
[out*house]  in  which,  &c.  in  the  said  [second]  plea  men- 
tioned, and  the  said  defendant  unlawfully  became  possessed 
thereof,  and  the  said  defendant  unlawfully  committed  the 
said  trespasses  in  the  introductory  part  of  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  the  said  defendant.  And 
this,  &c*^Conebide  ufiih  a  verificatioHf  as  ante,  120L] 

To  a  plea  of  dit-       [Precbidi  non,  as  ante^  1201.] — Because  he  saith,  that  <Hie 

aaniL  that*  Uintiff  ^*  ^'  '^"*^  before  the  said  time  when,  &c.  was  seised  in  Iiis 

had  right  of  com-  demesne  as  of  fee,  of  and  in  divers,  to  wit, acres  of 

nton  in  Uhm$  m  j^^^  ^^^  ^^^  appurtenances,  situate,  and  bang  in  the 

4 

*  See  pless,  ante,  1092,  4. —  be  uiefol,  in  order  to  narrow 

The  replication  de  injuriA  is  in  the  evidence   to    be  addaced 

general  sufficient,  except  where  upon  the  trial,  I  East,  212. 

the  plaintiff*  and  defendant  are  ^  See  the  plea,  ante,  1092, 

tenants  in  common,  or  when  and  the  replication,  1  Saand. 

defendant  justifies  as  servant,  222,  and  ante,  1199. 
and  this  replication  may  often 
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p^nah  afoTesaidi  ib  th^  county  afores^idj  and  that  the  %axd  ii.  to  pbrson al 
E.  F.  and  all  those  whose  estate  he  now  hath,  &c,  [here  **RO'*«ty. 
Uaie  the  prespriptwe  right  qf  common  and  demise  to  the 
plaimtiff^  and  his  putting  on  his  commonable  cattle^  as  in 
the  pleas  in  bar  in  replevin,  ante,  1 198,  11 99  J  and  the  said 
cattle,  at  the  said  time  when,  &c.  .remained  and  continued 
feeding  a^d  depasturing  in  the  said  close  in  which,  &c.  and 
using  the  said  common  and  pasture  there,  until  the  said  de- 
fendant at  the  said  time  wbeni  &c.  of  his  own  wrong,  oom- 
mitted  the  said  trespasses  in  the  introductory  part  of  the 
said  [second]  pl«a  mentioned,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  the  said 
defendant*  And  this,  &o. — [Conclude  with  a  verifiqation, 
as  anie^  1201.} 

[Precludi  non^  as  ante,  1201.] — Because  he  saith,  that  To  a  plea  of  dis- 
the  saidclo^e,  in  the  said  [second]  plea  mentioned,  before  ^^^^S^^^ct^' 
and  at  the  said  time  when,  &c,  did  lie,  and  still  doth  lie,  fences  •. 
contiguous  and  next  adjoining  to  a  certain  common  and 
public  king's  highway,  in  the  parish  aforesaid,  and  that  the 
said  defendant  and  all  other  the  tenants  and  occupiers  of  the       [  1207  ] 
aaid  c)pse  in  whicbi  &Cf  with  the  appurtenances,  for  the  tin^e 
being,  from  time,  &c*  [here  state  the  obligation  to  repair, 
and  the  defect  of  the  fences,  and  that  the  plaintiff' ^  cattle 
being  driven  ^  along  the  waj/  thereby  escaped  into  the  oloset 
as  ante,    1 103,    and  tf^en  proceed  as  foUovos  :]<^and  re- 
mained and  continued  in  the  said  close  in  which,  &c.  until 
the  said  defendant  at  the  said  time  wheui  &c.  in  the  said 
[first]  count  mentioned^  and  before  the  said  plainti^  could 
drive  the  said  cattle  from  and  out  of  the  said  close  in  which, 
ftc.  of  bi3  own  wrong,  seiased>  took,  and  drove  away  the  said 
cattley  and  impounded  the  same,  and  kept  and  detained  the 
same  so  impgundcd  for  the  said  space  of  time  in  the  $aid 
[first]  count  mentioned.     And  this,  ^c^~[CQnclude  with  a 
verjfiftatum^  as  ante,  1201 J 

[Precludi  noiiy  as  ante,  120).] — Because  he  saith,  that  To  a  plea  of  dis- 
after  the  taking  and  impounding  the  said  cattle  in  tlie  said  ^^*^ ^ul^t^dJf^' 
declaration  mentioned  by  the  said  defendant  in  the  name  of  ft'ndnnt  conv»rt- 

ed  di.Hfre«H  to  bii 


^T" 


own  u&e*. 


*Sce   a    form.   Morg.   639,  ^^  See  the  form,  SWils.  20; 

and  see  ante,  tl03.  and  see  4  T.  R.  364.-1  SUrk. 

*»  2  Hon.  UU.  627.— Dyer,  C.  N.  P.  173. 
30$. 
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II.  TO  PERSONAL  a  distrcss,  in  manner  and  form  as  the  said  defendant  hath  id 

his  said  [second]  plea  in  that  behalf  above  alleged,  to  wit, 
on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  de- 
fendant converted  and  disposed  of  the  said  cattle  to  his 
own  use,  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  the  said  defendant  And 
this,  &c. — [Conclude  wiih  a  verification^  as  anie^  ISOL] 

Replication  to  a  [First  plea,  Special  similiter  to  plea  of  general  issue;  st- 
deVa  wri't*of  Xri  ^^^^  plea,  as  foUows  .*] — And  as  to  the  plea  of  the  said  de- 
/acwi,  ante,  n3«,  fendant,  by  him  [secondly]  above  pleaded  aa  to  the  several 

that  a  writ  of  er-   ,  .       ,      .  ,  -    •  «  .      j 

ror  was  allowed  trespasses  m  the  mtroductory  part  of  that  plea  meoaoDed, 
Snd'e^thc^iru-  *"^  therein  attempted  to  be  justified,  the  said  plaintiff  says, 
tion.  [precludi  nan,  as  ante,  1201]  because  he  says,  thai  after  the 

recovery  of  the   said  judgment  which  the  same  writ  of 
fieri  facias  was  founded  upon  and  issued,  and  before  the 
issuing  of  the  said  writ  ot  fieri  facias,  in  the  said  [second] 
plea  mentioned,  and  the  levying  of  execution  as  aforesaid,  to 
wit,  on,  &c.  a  certain  writ  of  error  of  our  said  lord  the  king, 
[  1208  ]       was  duly  issued  out  of  Chancery,  directed,  &c.  command- 
ing him,  &c.  [Here  set  out  the  writ ^  of  error  im  the  past 
tense']  as  by  the  said  writ  of  error  now  remaining  with  the 
proper  officer  of  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  in  that  behalf,  not  yet  returned  by  the 
said  officer,  more  fully  appears ;  which  said  writ  of  error 
afterwards,  and  before  the  said  time  when,   &q«  to  wit, 
on,  &c.  was  duly  allowed,  according  to  the  course  and  prac- 
tice of  the  said  court,  and  at  the  said  time  when,  &c.  was 
in  full  force  and  effect,  and  was  a  supersedeas  to  the  said 
writ  of  fieri  facias  upon  the  said  judgment,  and  wholly 
superseded  the  execution  of  the  said  writ  o(  fieri  facias; 
and  that  afterwards,  and  before  the  said  time  when,  &c.  to 
wit,  on,  8cc.  at,  &c.  (venue)  aforesaid,  the  said  plmitiff  duly 
gave  notice  to  the  said  defendant,  and  to  the  said  other 
defendants,  of  the  said  writ  of  error,  and  of  the  said  allov- 
anoe  thereof,  and  then  and  there  duly  required  the  said 
defendant,  and  the  said  other  defendants,  to  cease  to  exe- 
cute the  said  writ  o{  fieri  facias,  but  that  the  siud  de- 
fendant,  and   the   said   other  defendants,  then  and  there 
wiiolly  neglected  and  refused  to  comply  with  the  sAid  re- 
quest; and  after  they  so  had  notice  of  the  said  writ  of  error, 
and  the  said  allowance  thereof  as  aforesaid,  committed  the 
said  several  trespasses  in  the  mtroductory  part  of  the  s^ad 
[second]  plea  mentioned,  in  manner  and  form  as  the  said 
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plaintiff  has  above  thereof  complained  against  him.    And  n.  to  pbrsomal 
tliis,  &c, — [Conclude  w^th  a  verification,  as  anie,  1201.]  property. 


III.  TO   REAL 
PROPERTY. 


[Precb^i  non,  as  ante,  1201.] — Because  he  saith,  that  the  To  uberum  tene- 
said  [close]  in  the  said  declaration  mentioned^  in  which,  &c.  of  pieaV 
now  is,  and  at  the  said  several  times  when,  &c.  was  [the       [  1209  } 
close,  soil,  and  freehold  of  the  said  plaintiff^,  and]  not  the 
close,  soil,  and  freehold  of  the  said  defendant,  in  manner 
atid  form  as  the  said  defendant  hath  above  in  his  said  [se- 
cond] plea  alleged.    And  this  the  said  plaintiff  prays  may 
be  inqnired  of  by  the  country,  &c. 


[Precludi  mm,  as  ante,  1201.] — Because  he  saith,  that  ToUherumtene- 

whilst  the  said  [dwelling-house]  was  the  [dwelling-house]  by  defendant  to 
--        - .  -        -  plaintiff*. 


*  If  the  plaintifiT  has  been  in 
poMeiEioa  twenty  years  ad- 
versely»  ibift  is  a  good  plea, 
2  Tuant.  157.  When  the  name 
of  tbe  close,  or  the  abuttals 
thereof,  have  been  set  forth  in 
tbe  declaration,,  with  such  cer- 
tainty as  to  preclude  the  pos- 
sibility of  the  defendant's  hav- 
ing another  close  of  tbe  same 
name,  or  abuttals  in  the  same 
parish,  tbe  above  replication 
will  soffice.  This  replication 
mnst  conclude  to  the  country, 
t>  Lntw.  1401.  — Com.  Dig. 
Plea<ler,  3  M.  34.— U  East, 
70,  71  ;  and  Id.  n.  a.  If  tbe 
plaintiflT  claim,  as  tenant,  &c. 
under  the  defendant,  the  plea 
most  be  special,  as  in,  the  fol- 
lowing form.  When  the  close 
is  not  set  forth  with  name 
or  abuttals,  and  there  is  any 
reason  to  apprehend  that  the 
defendant  may  be  able  to  prove 
that  he  was  seised  of  any  close 
in  tbe  same  parish,  it  is  neces- 
sary to  new  assign,  setting  out 
the  name  and  abuttals  as  in 
the  form,  post,  1216.  See 
,1  Sannd.  299  b,  c  ;  but  not  so 
if  the  close  be  named  in  the 
declaration,  2  D.  ^c  R.  719. — 
1  B.  &  C.  489,  8.  C— Ante, 
vol.  i.  I'ldcx,  '•  Libcrnm  Iciic- 
MCHtum. ' 


^  This  allegation  is  not  iie- 
cessary  ;  it  is  sufficient  to  tra- 
verse tbe  close  being  the  de- 
fendant's, and  where,  in  fact, 
tbe  locut  in  quo  was  not  tbe 
plaintiff's  freehold,  this  allega- 
tion should  be  omitted.  Sed 
qtuere.    Com.    Dig.    Pleader, 

3  M.  34. 

^  In  trespass  for  assaulting 
and  imprisoning  of  plaintiff,  the 
defendants  pleaded  that  plaintiff 
was  trespassing  on  defendant's 
close.  The  plaintiff  replied, 
that  tbe  defendants  had  no- 
thing in  the  close,  except  under 
H.  N.  C. ;  that  before  the  time 
when,  &c,  and  before  defend- 
ants had  any  thing  in  the  close, 
R.  N.  C.  demised  it  from  year 
to  year  toW.C;  thatW.  C. 
permitted  plaintiff  to  plant  a 
crop  of  teazles,  on  condition 
that  W.  C.  should  have  one- 
half  of  the  crop,  and  plaintiff 
tbe  other;  and  that  plaintiff 
entered  to  cut  bis  teazles,  when 
defendants  assaulted  him.  It 
was  held,  that  the  replication 
was  a  snfficient  answer  to  the 
plea,  although  it  did  not  allege 
that  VV.  C's  interest  in  the  land 
was  continuing  when  plaintiff 
entered    to    cut    the    teazles, 

4  Hing.  202,   and  see  the  form 
of  replication  there. 


liOD 
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and  freehold  of  the  ttid  defendant,  and  befote  the  Budtinie 
whed)  &c*  to  wit,  on,  ftc.  {day  cf  demue)  at,  &c  (vemie) 
aforesaid,  the  said  defendant  demised  the  said  [dwelling- 
house]  with  the  appurtenances,  to  the  said  plaintiff,  to  havjg 
and  to  hold  the  same  to  the  said  plaintiff,  for  and  duiing 
and  unto  the  full  end  and  term  of  one  year  from  thence 
next  ensuing,  and  fuUy  to  be  complete  and  ended,  and  so 
from  year  to  year,  for  so  long  time  as  they  the  said  plaintiff 
and  defendant  should  respectively  please  [or  if  the  demise 
be  under  an  indenture  of  lease,  then  set  forth  the  lease  and 
habendum^  as  antCi  574] ;  by  virtue  of  which  said  demise, 
the  said  plaintiff  afterwards,  and  before  the  aaid  time 
when,  &c.  entered  into  the  said  [dwelling-house]  and  be- 
came and  was  possessed  thereof,  and  continued  so  thereof 
possessed  from  thence,  until  the  said  defendant  afterwards, 
and  during  the  continuance  of  the  said  demise,  to  wit,  at 
the  said  time  when,  &c.  of  his  own  wrong,  broke  and  en- 
tered the  said  [dweUing«>house]  and  committed  the  said  se- 
veral trespasses  in  the  introductory  part  of  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  the  said  defendant. 
And  this,  &c. — [Conclude  with  a  verifieationf  as  ante,  ISOl.] 


To  a  plea  of  li- 
cence, denial  of 
liceoce  *. 


[  1210  ] 


[Precladi  non^as  ante^  1201.] — Because  he  saith,  that  the 
said  defendant,  at  the  said  time  when,  &c*  of  his  own  wrong, 
and  without  the  leave  and  licence  of  the  said  plaintiff  to  the 
said  defendant,  first  given  and  granted  in  that  behalf,  com- 
mitted the  said  several  trespasses  in  the  introductory  part 
of  the  said  second  plea  mentioned,  in  manner  and  form  as 
the  said  plaintiff  bath  above  thereof  complained  against  him 
the  said  defendant.  And  this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c« 


Repliration  to  a       [Precludi  non,  as  ante,  1201.] — Because,  protesting  that 

plea  of  licence,  a    . ,      ^  .  4  ,  ,.  •/•  i_  • 

counterniaod  ^      ^he  daid  supposed  ucence,  if  any  such  ever  were  given,  was 

obtained  by  a  false  and  fraudulent  representation  of  and  by 
the  said  defendant,  for  replication,  nevertheless,  in  this  be- 


•  See  forms,  9  Wentw.  24. 
Plead.  A.  491.  No  new  as- 
signment seems  necessary, 
11  East.  461.— 2  Cro.  07.— 
Com. Dig.  Pleader, H. 5.  When 
a  uew  assigothent  is  advisable, 


3Cam{>b.  515.     See   a 
cation  of  excess.  Id. — Ante, 
1205. 

^  See  the  notes  to  the  above 
form.  Qucere,  if  the  last  form 
would  not  suffice,  11  East,  451. 
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half,   the   6aid  plaintiff  saith^   that  before  the   said  time     m.  to  kbal 
when,  &c.  in  the  said  declaration  mentioned,  to  wit,  on,  &c.      '"opkuty. 
at,  &c.  (eenue)  the  said  supposed  licence  was  revoked,  re- 
plied, and  countermanded  by  the  said  plaintiff.    And  this, 
&c.  wherefore,  &e. 

[PreeUtdi  non,  as  anie,  1201.] — Because  he  saith,  that  Toapieaef  es- 
just  before  the  said  time  when,  &c.  the  said  cattle  in  the  S*p*  ^r?"^^'  «*«- 
said  declaration    mentioned,  were  wrongfully  turned   and  that  defenfiant 
driven  by  the  said  defendant,  from  and  out  of  the  said  \l[Thc^Vq^t 
highway  into  and  upon  the  said  close,  or  piece  or  parcel  of 
land,  in  which,  &c«  and  upon  that  occasion,  and  by  means 
and  in  consequence  thereof,  the  said  cattle  were,  at  the  said 
£rst  time  when,  &c»  in  the  said  close  in  which,  &c.  depas- 
turing on  the  grass  there  then  growing,  and  doing  damage 
there,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant.     And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  120L] 

IPrecludi  noii,  as  ante,  120L]«^Because  he  saith,  that  the  To  a  plea  of  es. 
said  banks,  mounds,  and  fences,  between  the  said  closes  of  fp^  ^^f  "j^"^*'  ^^' 
the  said  defendant  and  the  said  close,  or  piece  or  parcel  that  det*eiiftaiit*s 
of  land  of  the  said  plaintiff,  before  and  at  the  said  several  roJy*a!cr'^  ""' 
times  when,  &c.  in  the  said  plea  of  the  said  defendant,  and 
in  the  said  declaration  above  respectively  mentioned,  at,  &c. 
aforesaid,  were  ^  well  and   sufficiently  maintained  and   re- 
paired to  prevent  cattle  feeding  and  being  in  the  said  close 
of  the  said  defendant,  from  escaping  from  and  out  of  the 
same  into  the  said  closes  of  the  said  plaintiff,  and  that  the 
said  cattle  of  the  said  defendant,  in  the  said  second  plea 
mentioned,  at  the  said  several  times  when,  &c.  were  wild, 
ungovernable,  and  unruly,  and  used  to  break  down  banks, 
tnounds,  and  fences  in  good  repair,  and  that  the  said  cattle 
of  the  said  defendant,  at  the  said  several  times  when,  &c. 
al,  &G*  (venue)  aforesaid,  through  their  said  wild,  ungovern- 
able»  and  unruly  disposition,  broke  down  the  said  mounds, 
banks,  and  fences,  between  the  said  close  of  him  the  said 
plaintiff,  and  the  said  close  of  the  said  defendant,  the  same 
Uien  being  well  and  sufficiently  maintained  and  in  good  re- 


*  Quare  the  necessity  for  a  sulficient  repair  to  prevent  cat- 

traver8e»  see  tbe  next  forfti.  tie  froai  escaping  from  Uie  said 

^  Or,  instead  of  this  allega-  com  moo  or  waste  into  the  said 

tiofi,  say,**  wore  in  good  aod  close  culkd^  ^a*/' 
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piur  as  afoDesaidi  and  through  the  breach  of  the  said  banks* 
xnbunds,  and  fences  eo  made  by  the  said  cattle  of  the  said 
defendant  as  aforc^d,  the  said  cattlej  at  the  said  several 
times  when^  ^d»  entered  into  the  said  close  of  the  said 
plaintiff,  and  eat  up  the  grass  and  herbage  of  the  said 
plaintiff  then  growing  there,  and  did  damage  tbere^  in 
manner  and  form  as  the  said  defendant  hath  above.  In  his 
said  [second]  plea  in  that  behalf  alleged ;  wUhoat  this»  that 
the  said  cattle  so  being  in  the  said  close,  or  pi^oe  or  parcel 
of  land  of  the  said  plaintiff  as  afores^id^  a  little,  before  the 
said  several  times  when,  &c*  in  the  said  [second]  plea  men- 
tioned, and  against  the  will  of  the  said  defendant,  and 
without  his  knowledge  or  consent  escaped  from  the  said 
close,  or  piece  or  parcel  of  land  of  the  said  defen4i^t, 
through  the  defects  and  insufficiency  of  the  said  baaks, 
mounds,  and  fences,  between  the  said  close  of  the  said 
defendant,  and  the  said  close,  or  pieoe  or  parcel  of  land  of 
the  said  plaintiff,  as  the  said  defendant  hath  above  in  his 
said  second  plea  in  that  behalf  alleged.  And  this,  &c. — 
[Conclude  with  a  verification,  as  ante,  1£0L] 

To  plea  of  pre-       [Predudi  non,  as  ante,  1801.] — Because  he  saitb,  that 
cottinioiH  ^!£im\    ^h®  ^^  defendant,  and  all  those  whose  estate  he  now  hath, 

of  tile  rij'bt  ^ 


^  Quaere  as  to  this  traverse. 

^  See  pleas,  ante,  1109,  and 
)059.  It  is  very  nsua!  id  prac*^ 
tice  to  reply  specially  de  m- 
Jurid,  and  to  conclude  with  a 
formal  traverse  uf  the  right  of 
common,  way,  &x.  and  with  a 
verification,  in  which  case  a  re- 
joinder, re^asserting  the  right 
of  common,  drc.  is  necessary ^ 
which  occasions  unnecessary 
expense  and  delay,  for  the  re- 
plication miyht  directly  to  deny 
the  right  of  common,  and  con- 
clude to  the  country.  J  Saand. 
.103  b,  n.  3»-  1  Ld.  Rayni.  041. 
7  B.  dr  C.  346.^If  occasion 
require  it  plaintif!'  may  also»  in 
addition  to  a  i'f|}Iicution,  deny- 
ing the  right  of  cnmnion,  new 
assign  that  the  defendant  en- 
tered for  other  purposes  than 
those  mentioned  in  ihe  plea,  if 
there  be  any  occasiou  for  such 


new  assignment.  See  7  B.  &  C. 
346. 

In  trespass,  for  breaking  and 
entering  the  plaititiff's  close, 
and  treading  aown  the  grass, 
&c.  and  breaking  and  destroy- 
ing the  hedges  and  fences  of 
the  plaintiflT,  &c.  The  defend*- 
ant,  as  to  all  the  -trespasses, 
pleaded  that  the  plaintiff's 
close  was  parcel  of  the  manor 
of  C.  and  that  a  certain  mes- 
suage and  four  acres  of  U^d, 
was  parcel,  mid  a  omtemary 
tenement  of  that  manor^  atid 
that  there  is,  and  from  tioie 
whereof,  &c.  there  hath  been, 
a  custom  within  the  i^aanr, 
til  at  the  customary  tenant  «f 
that  teneineut  shall  faaveeom- 
niQo  of  pasture  upon  ike.plaui- 
tiir  s  close*  That  J,.J.  \w^ 
seised  of  the  said  castoraai^ 
tenement, .  haviiiig  aeeasion  .Ui 
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and  at  thenmid  several  times  when,  &c*  had,  of  and  in  the 
said  messuage  and  land,  with  the  appurtenances  for  the 
time  beingi  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  hare  not  had,  nor  have  been  used  and  ac- 
customed to  have,  nor  of  right  ought  to  have  had,  nor  ought 
the  said  deftmdant  still  of  right  to  have,  for  himself  and 
themselves,  his  and  their  tenants*  and  fermers,  occupiers 
of  the  said  messuage  and  land,  with  the  appurtenances, 
eammoH  of  ptBsiure,  in,  upon,  and  throughout  the  said  close, 
in  which,  ^c./or  all  his  and  their  commonable  cattle,  levant 
and  oouohant,  in  and  upon  the  said  messuage  and  land,  with 
the  appurtenances,  in  every  year  at  all  times  of  the  year,  as 
to  the  said  messuage  and  land,  with  the  appurtenances  be- 
longing and  appertaining,  in  manner  and  form  as  ti»e  said 
defendant  hath  above  in  his  sud  [s^econd]  plea  in  that  behalf 
alleged.  And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c. 


See  the  forms,  Rast.  Ent.  626  6.-8  Wentw.  205.—Thomp.  To  pies  of  right 
Ent.  458.— FFitt?#,  67.-3  T./i.  445;  and  of  a  custom  to  w-  ^^^^^^'^^ 
close  lands  in  a  commonfield,  and  that  after  such  indosure  common  ^ 
the  locus  in  quo  is  not  commonable,  see  2  Wils.  270.  Plea  of 
imelosurefor  twenty  years,  2  Taunt*  159*    See  form  of  re- 
pUcation,  that  locus  in  quo  had  been  inclosed  from  common 
thirty  years,  2B.^C.  918.— 4  D.  Sf  R.  572,  S.  C. 


From  the  note  to  the  above  form,  and  especially  from  the  otMerratioos  oa 
case  inTB.  ^  C.  346,  it  wiU  appear,  that  where  tlie  right  ^^l^^"^^ 
of  common  or  way,  as  stated  by  the  defendant,  is  denied  by  ways  in  geneniL 
the  plaintiff',  it  is  in  general  sufficient  merely  to  deny  such 
right,  as  in  the  above  form,  following  the  language  of  the 
pleOj  and  conebu&ng  to  the  country*     This  rule  has  been 


use  bis  common  of  pasture, 
entered  the  close  hi  which,  &c. 
tfad  put  his  cattle  fn»  and  be- 
eatise  the  hedged  and  fences 
had  been  Improperly  erected, 
defendant  threw  them  down. 
TIm  plaintiflr,  in  his  replieation, 
took  issue  npon  the  custom, 
and  new  assigned  tbst  the  de- 
fendsni  entered  for  other  pur- 
poses than  these  meuiioned  in 
the  plesi ;  held,  tbut  upon  the 
issue  joined  apou  the  replica- 


tion the  plaintiff  was  at  liberty 
to  prove  a  castoni  for  the  lord 
of  the  msnor  to  inclose  parcels 
of  the  waste,  and  a  grant  to 
him  of  the  locus  in  quo  under 
such  custom,  and  that  it  was 
not  necessary  that  that  custom 
should  be  specially  replied. 
7  B.  &  C.  346. 

"  See  the  case  in  7^  B.  &  C* 
346. 

^  Sec  1  Taunt.  436. 


I4li  ItKl'LtCAtlONS   IN   TRESPASS. 

tit.  to  hBAL    most  bbly  deduced  ffim  the  ease^  in  the  books  by  Mt.  Ser- 
i^RoPtkirv.     j^^  WilUams,  1  Saund.  103  *,  where  he  states,  **that  courts 

of  justice  discourage  unnecessary  prolixities  in  pleading, 
because  they  tend  to  expense  and  delay ,  and  that,  therefore, 
where  a  defendant  cannot  take  any  new  or  other  issue  in  his 
refoinder  than  the  matter  he  had  pleaded  before,  without  a 
departure  from  Ms  plea,  or  where  the  issue  on  the  refoinder 
would  be  the  same  in  substance  as  on  the  plea,  then  the 
plaintiff  ought  to  conclude  to  the  country ;  as  where  the  ptea 
states  a  defect  offences,  a  prescription  for  a  right  of  com- 
mon or  way,  ^.  in  which  the  better  and  shorter  method  is 
directly  to  deny  the  fact  of  defect  offences,  prescription, 
and  the  like,  without  a  formal  traverse,  and  conclude  to  the 
country  J'* — 1  Saund.  108  b. — 1  LordRaym.  €41. — In  denial 
of  the  prescriptive  right  of  way,  ^e.  the  replication  will  be 
similar  to  the  last  form,  except  in  the  part  in  italics,  which 
must  necessarily  be  according  to  the  facts  and  the  language 
of  the  plea. 

See  a  form  of  replication  to  a  plea  of  right  of  way, 
shewing  a  stopping  up  under  Highway  Act,  1  Marsh.  261. 


[  1213  ] 


NEW  ASSIGNMENTS. 


tH  AStUMPSIt. 

[Pr^udi  hoHj  oi  Mie^  1145.]-^Because  he  saith^  that  he  to  pieaof  judg- 
tehibited  hia  said  bUl  against  the  said  defendant,    and  "^^^^^l 
brotight  bis  suit  thereupon,  [or,  if  in  C.  P.  or  by  original^  that  the  action 
^'issued  his  writ  and  declared  thereupon/']  not  for  the  non-  breach^  of  con- 
performance  rf  the  said  promises  and  undertakings  in  the  tracu  ditrerent 

,,,        «i       .,ii..  .       «        1.  ^to  x\iof^  mention- 

said  plea  of  the  said  defendant  mentioned,  and  m  respect  edin  theplea*. 

whereof  the  said  judgment  therein  also  mentioned  was  so 
irecovered  as  aforesaid »  but  for  the  non-performance  of  other 
and  different  promises  and  undertakings  made  by  the  said 
defendant  to  the  said  plaintiff,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  the 
said  defendants  And  this  the  said  plaintiff  is  ready  to  ve- 
rify; wherefore,  inasmuch  as  the  said  defendant  hath  not 
Answered  the  said  complaint  of  the  said  plaintiff,  as  to  the 
said  breach  and  non-performance  of  the  said  promises  and 
undertakings  in  the  said  declaration  mentioned,  and  so 
newly  above  assigned  as  aforesaid,  he  the  said  plaintiff 
prays  judgmeAt,  and  his  damages,  by  reason  of  the  non- 
performance thereof^  to  be  adjudged  to  him,  &c. 


*  See  the  forms,  3  Wentw.  general,  2  Saund.  289,  note  6. 

l5l  to  153,  and  a  form  of  a  Ante,    vol.  i.    Index,    ''  New 

re|)licatioQ,ante,1158. — 6T.R.  AnignmentJ*     From  tlie  case 

007.— 3  Wils.  304.-3  R.  ft  C.  in   I  Esp.   Rep.  452,    it  ap'- 


235. — ^The  form  in  3  Wentw.  pears,  that  whenever  the  plains 
appears  too  prolix. — In  8  Lev.  tiif  has  in  trath   recovered  a 
yi^  it  was  held,  that  to  a  jas-  jadgment,  for   a  caase  of  ac- 
lifieaUon  in  trespass,  oonolad-  tion  similar  to  that  mentioned 
iog  with  a  statement  that  the  in  the  declaration,  and  the  de- 
trespasses   mentioned    in  the  fendant  pleads  such  recovery 
plea  were    those    mentioned  in  bar,    a  new  assignment  is 
in  the  detlaratioU,  the  plain-  necessary ;  so  it  may  be  ne- 
tlfT  conld  not  reply  that  the^  Cessafy  in  some  cases  where 
tDttt    not   the   9ame,  without  the  defendant  has  pleaded  part- 
shewing  sume  other  trespass ;  uership   in   abatement     But, 
and  this  seems  proper,  in  or-  according  to  the  cases  in  3  B. 
ftcr   that    the  defendant  msv  &  Cres.  235—6  T.  R.  607— 
have  an  epportnnity  of  pleacf-  3  Wits.  304,  it  should  seem 
ibg  to  the    new  assignment ;  that  the  plaintiff  may  take  issue 
utt  also  another  form,  4  T.  R.  on   the  fact  of  the   proniiseji 
146,  and  see  the  plea  to  this  being  the  same,  by  a  rcplica- 
new  assignment,  3Wetjtw.t63 ;  tion  denying  it. 
and  as  to  new  assign mcuts  in 
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NEW  AftSlCVMENTS. 


1.  IN  TKBSrAtS 

TV  PKHSONfl. 


To  |)1«'H  (»t*  ton 
mitsttuU  demesne^ 
Mew  BHsigniiienI 
tliat  tli«  urtion 
was  brought  form 
diff«'r«at  h-hmiuU  * 

[  1214  ] 


Cooclitsioit. 


IPrecbidi  non$  tt$  ante,  1201.] — Becauae  he  Mutb,  that 
he  the  said  plaintiff  exhibited  his  said  hill  against  the  said 
defendant,  and  brought  his  suit  thereupon,  [or,  {/*  ui  C.  P* 
or  bjf  original^  <ay,  '*  issued  his  writ  in  this  suit,  and  de- 
clared thereupon/*]  not  for  the  trespasses  in  the  introduc- 
tory part  of  the  [second]  plea  mentioned,  but  for  that  the 

said  defendant  on  the  said  cUy  of A*  D, 

with  force  and  arms»  &c«  at^  &c*  {penm)  aforesaid,  upoD 
another  and  different  occasion,  and  jtbr  another  and  di&vent 
purpose  than  in  the  said  plea  mentioned,  made  another  .and 
different  assault  upon  the  said  plaintiff  than  the  said  assault 
in  the  said  [second]  plea  mentioned,  and  then  and  there 
beat,  bruised^  wounded,  and  ilUtreated  ^  the  said  plaintiff^ 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  the  said  defendant,  and  which  said  tres- 
passes above  newly  assigned  ^e  other  and  different  tres- 
passes than  the  said  trespa^ea  in  the  said  [second]  plea 
mentioned*  And  this  the  said  plaintiff  is  raady  to  verify, 
wherefore  inasmuch  as  the  said  defendant  hath  not  answered 
the  said  trespasses  above  newly  assigned,  the  said  plaintiff 
prays  judgment,  and  his  daneges  by  him  sustained,  on  ocr 
casion  of  the  committing  thereof  to  be  adjudged  to  him,  &c. 


To  jn^(i6^atiofl 
niidcr  proi'fuw, 
now  asMiifiiitieiit 
of  an  iiii)»i  iHOu- 
in<*iit  l>«*forc  iJisa* 
iug  of  process  «. 


[De  nywrid  absque  reddua^  Sfc.  at  ante,  1S04,  bni  admih 
ting  the  writ  and  warrant,  and  new  assignment  as  follows .-] 
And  the  said  plaintiff  further  saith,  that  he  exhibited  his 
said  bill  against  the  said  defendant,  and  brought  his  suit 
thereupon,  [or,  if  in  C*  P.  or  by  original,  **  issued  his 
writ  in  this  suit,  and  declared  thereupon,**]  not  only  for 
the  said  assaulting  the  said  plaintiff,  in  the  said  [first] 
count  of  the  said  declaration  mentioned,  and  imprisoning 
him,  and  keeping  and  detaining  him  in  prison  for  the  said 


'  See  the  forms,  9  Wentw. 
10.  -fodex,  cxxir.  When  this 
new  assigonieot  is  proper,  and 
when  not,  see  10  East,  81,  in 
notes.-— 16  Id.  82.  —1  Sanud. 
299,  n.  6.-2  T.  R.  172  to  177. 
Ante,  vol.  i.  Index,  **  New 
AuignmsntJ' 

^This  statement  must  cor- 
respond with  the  averments  in 
the  declaratioa.  It  woald  seem 
sufficient  to  say,  '*  committed 
the  said  several  trespasses  in  the 


said  declaratian  mentioned/^ 

^  See  the  forms,  9  Weatw. 
Index,  cxxiv.  As  to  new  as- 
signments in  genc^ral,  and  when 
this  is  necessary,  see  2Wil8.  d. 
10  East,  81,  73rf  76.  —  16  Id. 
82. — 4TaaDt.  98. — See  iSannd. 
299,  note  6.-2  T.  K.  172  to 
177.  —  Ante,  vol.  i.  Index, 
*'  New  Assignment,**  Sec  re- 
plication of  wrongful  detainer 
after  discharge  by  the  plaintiflT, 
2  T.  R.  172. 


NEW  ASSIOKMENTS*  1214 

«pace  of  one  day,  part  of  the  said  time  in  the  said  [first]   i.  m  tkbspass 
count  mentioned,  but  also  for  that  the  said  defendant,  on    "^  "^b«80n». 

the  said  day  of A.  D. before  the  issuing 

of  the  said  writ  in  the  said  [last]  plea  mentioned,  and  on 

another  and  different  occasion  than  by  virtue  of  the  said 

writ,  or  in  execution  thereof,  made  an  assault  upon  the  said 

plaintiff,  to  wit,   at,  &c.  (vennef)  aforesaid,    and  then  and 

ther^  beat,  bruised,  wounded,  and  ili-treated  bim,  and  then 

and  dier^  iniprisbned  the  said  plaintiff,  and  kept  and  de^ 

tained'  bim  in  i^riaon  there,  without  any  reasonable  or  pro^ 

bable  cnuse  whatsoever,  for  a  long  spaee  of  time,  to  wit, 

for  the  space  of  [one  day,]  residue  of  the  said  time  in  the      [  1215  ] 

said  [first]  count  mentioned,  contrary  to  the  laws  and  cus« 

toma  of  this  realm,  and  against  the  wiD  of  the  said  plaintifft 

which  said  assault  and  imprisonment  above  newly  assigned 

is  another  and  difierent  assault  and  imprisonment  than  the 

said  assault  and  imprisonment  in  the  said  [last]  plea  men- 

tiohed,  and  thereby  attempted  to  be  justified.    Wherefore, 

&e*--^Conthule  Min  ike  preceding  form.'} 

•«-«ia»»—  II.  IN  TRESPASS 

TO   PBRSOMAL 
PROPBRTT. 

[Precludi  non,  as  ante^  1201.]—- Because  he  suth,   that  To  plea  justify  ing 
he  exhibited  his  said  bill  against  the  said  defendant,  and  l^cTodef a'righi 
brought,  his  suit  thereupon,  [or,  tn  C^  P.  or  by  original^  of  way,  new  as. 
eayt    "  he  sued    out  his  original  writ  in  this  cause,  and  ^lamK 
brought  his  said  suit  thereupon"]  against  the  said  defend- 
ant, not  only  for  the  said  trespasses  in  the  said  [second  and 
last]  pleas  respectively  mentioned,  and  thereby  attempted  to 
be  justified,  but  also  for  that  the  said  defendant,  on  the 

1 day  of A;  D.  out  of  the  said  pretended  ways  ib 

those  pleas  mentioned,  or  either  of  them,  [seised  ^  and  took 
the  said  cart  in  the  said  declaration  mentioned,  and  drew 
the  said  staple,  and  broke,  damaged,  and  spoiled  the  same ; 
and  also  the  said  padlock  with  which  the  said  cart  was  fixed 
and  festened  to  a  certain  post,  out  of  the  said  supposed 
way,  and  removed  the  said  cart,  and  seized,  took,  and  car^ 
ned  away  the  same,  «ind  converted  and  disposed  thereof  to 
bis  own  use  ^,]  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him  ;  which  said  tres- 


*  See  the  forta  and  law  re-  ^  These  statements  must 
fefi^d  to  in  the  note,  ante,  agree  with  Uie  statements  in 
1213,  and  10  East,  73.  the  dedaraliou. 


Itl6 


NIW  ASSnilfMVNTS. 


It.  Ill  TRBiFASf  passes  above  newly  assigned,  are  other  and  diflbrent  tres- 
PROPBRTY.      pAsses  from  the  said  trespasses  in  the  said  [second  and  last] 

pleas  mentioned,   and  thereby  attempted  to  be  justified* 
Wherefore,  &c. — [Conclude  as  ante,  1S14.] 


New  astignment  And  as  to  so  much  of  the  said  last^nentioned  plea  of  the 
WM  different  corn  ^^  defendant,  as  relates  to  the  seising,  tiding  S  and  oar- 
to  that  mentioned  rying  away  of  the  said  goods  and  chattds  in  the  aaid  last 

count  of  the  said  declaration  mentioned,  except  the  said 
hay  and  grass,  parcel  of  the  same  goods  and  chattela,  and 
converting  and  disposing  thereof  to  his  own  use :  die  said 
plaintiff  saith,  that  the  wheat,  rye,  barley»  peaa,  and  oats, 
in  the  last  count  of  the  said  declaration  mentioned,  were 
certain  quantities  of  wheat,  rye,  barley,  peaa,  and  cats  of 

the  said  plaintiff,  which  grew  in  the  said  close  called 

and  which,  before  the  committing  of  the  said  trespasses  in 
the  said  last  count  of  the  said  declariition  mentioned,  were 
cut  down  and  reaped  by  the  said  plaintiff,  and  were  other 
than  and  different  from  the  said  com  in  the  said  fifth  count 
of  the  said  declaration  mentioned,  and  no  part  of  the  said 
goods  and  chattels  in  the  said  last  plea  of  the  said  defend- 
ant mentioned.  And  this  the  said  plaintiff  is  ready  to  verify. 
Wherefore,  &c. — [Conclude  as  ante,  1213.] 


[  1216  ] 


llI.lSTRSSrAM 

TO    RBAIi 

PROPBRTY. 

To  m  plea  of  UU- 
rum  UHemenium, 
new  assignment 
a«tting  out  abut- 
tals <• 


[Precludi  nan,  as  ante,  1201. J — Because  he  saith,  that 
the  said  piece  or  parcel  of  land  in  wliich,  &c«  in  the  ssud 


^^ 


»  See  Plead.  A.  414,  416.— 
10  East.  76. 

^  All  tlie  statements  in  this 
new  assigomeDt  most  of  course 
depend  on  those  fn  the  decla- 
ration. 

^  See  the  form^,  Rnst.  £nt. 
608.-2  Uep.  IH  b.— JiWentw. 
1B7,  192,  and  id.  Index,  cxxiv. 
Whenever  the  declaration  does 
not  state  the  name  or  abuttals 
of  the  close,  <&c.  and  the  de- 
fendant pleads  Hbei'um  tene- 
menhim,  if  there  he  the  least 
reason  to  apprehend  that  the 
defendant  is  entitled  to  any 
other  close  in  the  same  parish, 
&c.  a  new  assignment  is  neces- 


sary ;  see  1  Saand.  209  b.  c. 
«fec.  n.6. — Ante,  1208. —Vol.  i. 
Index,  *'  New  Aaignmcni.^ — 
When  not  necessarr,  see  1  B. 
&C.488.— 2D.&R.714,S.C. 
Upon  an  objection  that  a  oloae 
intervened  between  the  de- 
scription of  the  abuttals  on  the 
south,  the  following  obserra- 
ttons  were  made : — Everj  ^bolr- 
tal  of  the  close  in  which  the 
trespass  is  charged,  which  is 
set  out  in  the  declaration  in  an 
action  of  trespass  qnare  clmi- 
sum  frepit^  most  be  proTed 
with  some  degree  of  exactness, 
2  Rol.  Ab.  677.— Howell  «. 
Sands,  Bui.  N.  P.  89.— IT.  B. 


WBW  MliaN¥B|ITS. 


18)7 


first  count  of  tho  9«id  dockiTation  m^ntionedt  at  the  wd  lu,  iv  TV^BsrAss 
several  tiinea  when,  &c.  was  and  is  a  certam  closei  in  the  property. 
pariah  aforasQidi  called  — "-^  abutting^  &g.  Istate  the  abut- 
tal»9  00  <9tite,  868y]  which  said  clgae  now  ia^  and  at  the  said 
several  times  when,  &o,  wss  another  and  different  close  from 
the  said  olose  in  the  said  last  plea  of  the  said  defendant  men-* 
tiooedi  and  therein  alleged  tp  be  the  close,  soil,  and  ireehold 
of  the  said  defendant.  And  this  be  the  said  plaintiff  is  ready 
to  verify;  wherefore  inasmuch  as  the  said  defendant  hath 
Slot  answered  the  said  trespasses  by  him  committed  in  the 
said  close  in  which,  &c.  above  newly  assigned,  the  said  plain- 
tiff prays  judgment  and  hii  damages,  on  occasion  of  the 
committing  of  the  s|dd  trespasses  above  newly  assigned,  to 
be  adjudged  to  him,  &c* 


479.— iTiont.  495,  sad  Dy. 
101.  Bat  it  is  not  necesfsry 
that  an  abuttal  should  bie 
proved  precisely  as  it  is  set  oat 
in  the  declaration  ;  thns  it  was 
considered  in  Howell  v.  Ssnda, 
2  Rol.  Abr,  688,  that  if  the 
trespass  charged  in  the  decla- 
ration, be  alleged  in  the  close 
abutting  towards  the  south 
upon  a  wind-mill,  it  ia  sufficient 
to  prove  that  there  is  a  wiod* 
mill  towards  the  south  of  the 
close,  although  it  likewise 
eonie  out  in  evidence  that  there 
is  an  highway  between  the 
^lose  andf  the  windmill ;  this 
authority  proves  that  it  is  suffi- 
cient to  state  and  prove  that 
the  heu8  in  guo  towards  the 
soothf  pointed  or  was  towards 
such  a  particular  speci6ed 
place.  £ver)r  inforiuation  re- 
specting the  situation  of  the 
ioeics  in  quo  is  conveyed  by 
such  a  statement.  The  allega- 
tion that  it  was  upon  and  next 
adjoining  any  ptirtioular  spotp 
is  snperflnons.  and  the  case  of 
Howell  V*  Sandst  strongly 
shews  iti  for  if,  potwitbstsnd- 
iDg  the  statement  that  the  locui 
in  guo  w^  upon  such  a  sppt,  it 
is  not  necessary  to  4bow  that  it 
immedistely  adjoins  it,  i  for- 


tiori the  proof  is  not  neoea- 
ssry  where  no  such  statement 
was  made.  If  the  trespass  be 
charged  in  a  close  abutting  on 
a  close  called  A.  towards  the 
east,  and  it  be  proved  that  the 
situation  of  the  close  called  A. 
is  towards  the  north  of  the  locu$ 
in  quo,  yet  if  it  be  likewise 
proved  that  it  is  a  point  or  two 
towards  the  east  thereof,  this 
ia  sufficient  proof  of  the  abut- 
tal. Mildmay  v.  Dean,  2  Rol. 
Abr.  67B.  These  authorities 
are  founded  upon  the  prin-* 
ciple,  that  a  strictness  of  al- 
legation and  proof  of  abuttals 
is  not  required,  if  the  general 
description  of  the  place  be 
designated,  if  it  be  abewn  to 
point,  howcTer  slightly,  to- 
wards,  though  not  immedi- 
ately upon  the  directions  spe- 
cified, it  is  sufficient ;  and  the 
court  vill  not  suflPer  the  defend- 
ant to  defeat  plaintifT,  on  tbe 
ground  that  the  place  is  not 
named  with  a  particularity  and 
scrupulous  precision,  which 
could  hardly  ever  be  acted 
upon ;  see  also  BaCf  Abr, 
Treapass,  R,  vol.  vi.  694.  For 
a  replication  of  excess  to  a  plea 
of  licence  to  break  into  a  wall, 
see  3  Campb.  515. 


1217  a  NEW  AsaiGiiMEirTs'. 

iti.  IN  TRBtPAit      [Precludi  noug  ^.  as  anie^  IflOl.] — Because  he  saith,  ibaC 

PBOPBRTT.      ^^  ^^^^  ^^^  ^^  which,  ftc.  hi  the  said  dechration  secondly 

mentioned,  at  the  said  several  times  when,  &c«  was  and  is  a 

of*iib5fiiu"7t°'   certain  close  in  the  parish  aforesaid,  abutting  in  part  towards 
wwriim  place.       the  north,    on  a  certain  [ancient  ditch  or  water-course,] 

towards  the  west,  on  a  certain  [pond  or  water-oourse,] 
towards  the  south  towards  a  certain  [other  dose  mid  wtes- 
suage  of  the  said  plaintiff,^  and  towards  the  east,  on  [the 
river  Thames,]  which  said  mentioned  dose  now  is,  and  at 
the  sidd  several  times  when,  &c.  was  another  and  dUferent 
close  from  the  said  close  in  the  said  [last]  plea  of  the  said 
defendant  mentioned,  and  therein  alleged  to  be  the  said  close, 
soil,  and  freehold  of  the  said  defendant.  And  this,  &c. — 
[Conclude  as  in  the  last  preceding  formJ] 

Tom  pies  of  right      [To  the  end  of  the  replication,  traversing  the  right  of 
of  rigfit  of  wi^  ^^Vf  ^^*  if  intended  to  be  traversed,  and  then  assign  as/id' 
and  new  assign*   lows/]— And  the  said  plamtiff  farther  saith,  that  he  exhibited 
aary  cjamage  and  his  bill  against  the  said  defendant,  and  brought  his  said 
extra  «Mm,4rc.*    action  thereupon,  not  only  for  the  several  trespasses  in  the 
[  Izlo  J      introductory  part  of  the  said  [second]  plea  mentioned,  and 
therein  attempted  to  be  justified,  but  also  that  the  said  de- 
Unneoessary  da-  fendant  on*  the  said  several  days  and  times  in  the  siud  de- 
^  *  elaration  mentioned,  with  force  and  arms,  &c.  on  other  and 

different  occasions  than  those  in  the  said  plea  mentioned, 
and  in  a  greater  degree,  and  to  a  greater  extent,  and  with 
more  force  and  violence  than  was  n^essary  for  abating  and 
removing  the  said  supposed  stoppages  and  obstructions  in 
the  said  plea  mentioned,  and  for  opening  the  said  supposed 
way  there, .  committed  the  ^said  several  trespasses  in  the  ia^ 
Extrm  viom.         troductory  part  of  the  said  secopd  plea  mentioned ;  and  also 

for  that  the  said  defendant  on  the  said  several  days  apd 
times  in  the  said  declaration  mentioned,  with  force  and  anus, 
&c.  broke  and  entered  the  said  close  of  the  said  pl^tiff  in 
the  said  declaration  mentioned,  and  with  his  feet  in  walking ', 
trod  down,  trampled  upon,  consumed,  and  spoiled  the 


*  See  forme,  9  Wentw.  Inil.  pass,  he  should  not  traverse  the 

cxxiv:.  and  the  law,  1  Saand.  plea,  bat  sbouid    merely  oewr 

299,  300,    note  0. — 10  East,  assign,  as  in  the  next  form. 

73,76.— 9 Wentw.  238.   Aute,  ^  Proof  of,  see  7  B.  dr  C^ 

Vol.  i.  Index,  *'  New  Assign-  346. 

menf.'*     If  id  fact  there  were  a ,  ^  These  slatements  mastcor- 

right  of  way,  bat  the  plaiatiif  respond  with  those  in  the  dc«» 

proceeds  for  a  diflferent  trea-  clarstioD; 
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and  hcu'bage  of  the  said  pkintifT  there  growing,  of  great  m.  iw  trbspass 
value,  to  wit,  of  the  vaUie  aforesaid,  on  other  and  different      property. 
occasions,  and  for  other  and  different  purposes  than  in  the 
said  (second]  p)ea  mentioned,  and  in  other  and  different 
parts  of  the  said  close,  out  of  the  said  way  in  that  plea  men- 
tioned, in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant,   which 
said  trespasses  above  newly  assigned  are  other  and  different 
trei/ipasses  than  the  said  trespasses  in  the  said  [second]  plea 
mentioned,  and  therein  attempted  to  be  justified ;  wherefore, 
inasmuch  as  the  said  defendant  hath  not  answered  the  said 
trespasses  aboye  newly  assigned,  he  the  said  plaintiff  prays 
judgment  and  his  damages  by  him  sustained,  on  occasion 
of  the  committing  thereof,  to  be  adjudged  to  him,  &c. 

And  as  to  the  said  plea  of  the  said  defendant  by  him  The  like  merely 
[secondly]  aboye  pleaded,  the  said  plaintiff  saith,  that  "*^  ■"»«"'"« '' 
the  said  plaintiff,,  by  reason  of  any  thing  by  the  said  de- 
fendant in  that  plea  alleged,  ought  not  to  be  barred  from 
having  or  maintaining  his  aforesaid  action  thereof  against 
the  said. defendant,  because  he  saith,  that  he  exhibited  his 
bill  against  the  said  defendant  and  brought  his  suit  there- 
upon, [or,  if  in  C.  P.  or  hy  original^  gay  '^  issued  his  writ 
in  this  fiuit,  and  declared  thereupon,"]  not  for  the  said  se- 
veral trespasses  in  the  introductory  part  of  the  said  [secood] 
plea  mentioned,  but  for  that  the  said  defendant,  on,  &c.  \m 
in  the  preceding  fornix  from  the  asterisk  to  the  end.} 

•  Sec  4  Taunt.  98. 


VOL.   III.  D  D 


[  1-219  ] 


REJOINDERS  IN  GENERAL. 


!■  fiiacBAL.     In  tie  K.  B.  (or  "  C.  Pr  or  ''ExcAequerr) 

^»-|j^^-nto  C.  D.  X  Term^  —  WUL  4. 

clodi^  to  the  <^^  >  And  the  said  defendant,  as  to  the  sud  replication 
^^^^^^^  A.  B.  9of  the  said  plaintiflf  to  the  said   [second]  plea  of 

the  said  defendant,  and  which  the  said  plaindff*  hath  prayed 
may  be  inquired  of  by  the  country,  dodi  the  like. 

fdly.  Cominaice-  And  the  said  defendant,  as  to  the  said  replication  of  the 
toatpecUJ^pii-  *^^  plaintiff  to  the  [second]  plea  of  the  said  defendant, 
cation ».  saith,  that  the  said  plaintiff  ought  not^  by  reason  of  any 

thii^  by  him  in  that  replication  aOeged,  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him  the  said  de* 
fendant,  because  he  saith,  that,  &c  [here  state  the  subfeci- 
matter  of  the  rejoinder,  and  \f  it  denjf  the  replication,  con- 
sdlj.  ConclotioD  elmde  thus  i^^ And  of  this  the  said  defendant  puts  himself 

e  country.       yp^^  jjj^  country,  &C. 


4tbly.  Conclosion      And  this  the  said  defendant  is  ready  to  verify,  wherefore 

with 

tion. 


ith  a  verifica-    }|^  prays  judgment  if  the  said  plaintiff  ought  to  have  or 


maintain  his  aforesaid  acticm  thereof  against  the  said  de* 
fendant. 


*  The  commencement  of  the     **  ant,  hy  him  tecondbf  o&iwe 
rejoinder  sometimes  is  thus:     **  pleaded  in  bar^  ms  to  the  mid 


and  the  said  defendant,  as  **  supposed 

**  to  the  said  plea  of  the  said  **  troductory  part  of  thai  plea 

"  plaintiff  by  him  above  plead-  "  mentioned^  $ay$,  Sfv,**      Bot 

''  ed,  by  way  of  reply  to  the  this  form  seems  to  be  unneoet- 

**  mid  plea  of  the  mid  defend-  sarily  prolix. 
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USDRT. 

And  the  said  defendant,  as  to  the  said  replication  of  the  Rejoinder  (to  re- 
said  plaintiffs  to  the  [second]  plea  of  the  said  defendant,  1146)  that  at  time 
saith,  that  the  said  plaintiffs  ought  not,  by  reason  of  any  Ji^i^'fi.d\hl' bill 
thing  by  them  in  that  replication  alleged,  to  have  or  main-  they  knew  of  the 
tain  their  aforesaid  action  thereof  against  him,  because  he  j^'i^e  pf^'"*"*** 
saith,  that  the  said  plaintiffs,  at  the  time  the  said  b31  was 
indorsed  to  them,  and  at  the  time  they  discounted  the  same 
as  aforesaid,  had  actual  notice  that  the  said  bill  had  been 
drawn,  accepted,  indorsed,  and  given  for  the  usurious  and 
upon  the  usurious  contract  in  the  said  plea  to  the  said 
[first]  count  mentioned.    And  of  this  he  the  said  defendant 
puts  himself  upon  the  country,  &c. 

TO   IN8OLVBRCT. 

And  the  said  defendant,  as  to  the  said  replication  of  the  Rejoinder  (to 
said  plaintiff  to  the  said  [last]  plea  of  the  said  defendant,  p^ea  of  discharge 
4»ys,  [aciio  nan,  as  ante,  1219]  because  as  to  so  much  of  »«<*«■'  Insolvent 
the  said  replication  as  relates  to  the  said  promissory  note  that' the  note  was 
therein  mentioned,  the  said  defendant  says,  that  although  Jf*j|Ve"bt^"* 
true  it  is  that  the  said  promissory  note,  in  the  said  [first]  trarted  before 
count  of  the  said  declaration  mentioned,  was  made  and  de-  ^imif^,  and  tiiat 
fivered  to  the  said  plaintiff  by  the  said  defendant  after  the  the  otiier  money 
eaid  supposed  adjudication;  yet  for  rejoinder  in  this  behalf  tiie  adjudication. 
he  says,  that  the  said  promissory  note  was  made  and  deli- 
vered in  respect  of  a  debt  accrued  due  from  the  said  de* 
fendant  to  the  said  plaintiff,  before  the  making  of  the  said 
promissory  note,  and  before  the  said  adjudication  thereon 
in  the  said  plea  mentioned.    And  this  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  the  said  defendant;  and  as  to  so  much  of 
the  said  plea  as  relates  to  the  said  sum  of  £ —  therein  men- 
tioned, the  said  defendant  says,  that  the  said  sum  of  £— - 
did  not  accrue  after  the  said  adjudication  in  the  said  plea 
mentioned.     And  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. 


j>dS 
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TO  INFANCY.  \^Actio  uofi,  (u  Gfite^  1219.] — Because  he  saitbi  that  the 
T  rT^  tion  ^^^  meat,  drink,  washing,  lodging,  and  other  supposed  ne- 
to  a  plPM  of  in.  cessaries,  in  the  said  [first  and  second]  counts  of  die  said 
J^c^werrnrcet"'  declaration  respectively  mentioned  to  have  heen  found  and 
Raries,  tiiat  tiiey  provided  by  the  said  plaintiff  for  the  said  defendant,  and 
sariei«.  the  said  goods,  wares,  and  merchandize,  in  the  said  [third 

and  fourth]  counts  of  the  said  declaration  respectively  men- 
tioned to  have  been  sold  and  delivered  by  the  said  plaint 
to  the  said  defendant,  were  not  necessary  or  suitable  to  the 
then  degree,  estate,  and  condition  of  him  the  said  defend- 
ant, and  that  the  said  money  in  the  said  [sixth]  count  of 
the  said  declaration  mentioned  to  have  been  paid,  hid  out, 
and  expended  by  the  said  plaintiff,  to  and  for  the  use  and 
[  1221  ]       on  the  account  of  the  said  defendant,  was  not  so  pud,  laid 

out,  and  expended  by  the  said  plaintiff  in  and  about  the 
purchase  of  such  necessaries,  in  manner  and  form  as  the 
said  plaintiff  hath  above  in  his  said  replication  to  the  said 
[second]  plea  of  the  said  defendant  in  that  behalf  alleged. 
And  of  this  the  said  defendant  puts  himself  upon  the 
country,  &c. 

To  a  replicmtion  [Actio  non,  as  ante,  1219.] — Because  he  sidth,  that  the 
fancy ''thRt^  de"'  ^^^  defendant  did  not,  after  he  attained  the  age  of  twenty- 
fendant,  when  he  one  years,  and  before  the  commencement  of  this  suit,  assent 
firmed  the  pro-'  to,  ratify,  or  confirm  the  said  several  promises  and  under- 
wHses,  that  iic^d  takings  in  the  said  declaration  mentioned,  or  any  or  either 

of  them,  in  manner  and  form  as  the  said  plaintiff  hadi 
above  in  his  said  replication  in  that  behalf  alleged.  And 
of  this  the  said  defendant  puts  himself  upon  the  coun- 
ti*y,  &c. 

TO  TENDER. 

To  a  replication      [Actio  91011,    as  ante,    1219.] — Because  he   saith,  that 

ti!e"  (endtf'lhS  *®"g^  ^'"^  ^^  *^  ^*^**  ^^^  ^^'^  defendant  did  make  such 
plaintiff  had  no    promise  and  undertaking  as  to  the  said  sum  of  £ — ,  par- 

at'tiie  timcTof  1$.  ^^^»  ^^*  hofore  the  exhibiting  of  the  said  bill  of  the  said 
suing  the  writ «.     plaintiff,  as  in  and  by  the  said  bill  is  alleged,  yet  the  said 

defendant  in  fact  saith,  that  he  the  said  defendant  did  not, 
at  any  time  before  the  issuing  of  the  said  writ  of  latitat  as 


*  See  form,  Lil.  £nt.  107.—  the  evidence,  see  1 T.  R.  648. 

1    Rich.  C.  P.    153. — Morg.  ^  See  the  replications,  ante, 

22.3.      See  replication,    ante,  1151  to  1156,  and  see  the  form 

4 1 16.  and  law,  1  Wils.  142.— 2  Bnrr. 

^  As  to  this  rejoinder,  and  952. 
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aforesaid,  promise  and  undertake  to  pay  the  said  plaintiff     to  tender. 
the  said  sum  of  £ —  parcel,  &c.  in  manner  and  form  as  the 
said  plaintiff  hath  above  in  his  said  replication  in  that  be- 
half alleged.    And  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. 

[Actio  nan,  as  <w»/^,  1219.] — Because  he  saith,  that  by  To  a  replication 
the  course  and  custom  of  the  said  court  of  our  said  lord  ing  the  time  when 
the  king  here,  a  writ  of  latiiai,  sued  out  after  the  end  of  »^  ^»"  "^J^^y  j»- 

rri-  11  .  1  oi  .1  *"*'•  *"«*  fender 

any  ierm,  is  supposed  to  have  issued  out  of  the  said  court  before  that  tliue  *. 
here  within  the  Term  next  preceding.  And  the  said  de- 
fendant further  saith,  that  the  said  writ  of  laiUal,  in  the 
said  replication  mentioned,  was  really  and  truly  sued  out 
of  the  said  court  here  by  the  said  plaintiff,  after  the  [25th] 
day  of  [November]  in  the  said  replication  mentioned,  (being 

the  last  day  of  [Michaelmas]  Term,  in  the  said year  of      [  12)^2  ] 

the  reign  of  our  said  lord  the  king,)  that  is  to  say,  on  the 
[8th]  day  of  [December]  in  that  year,  and  on  the  day  and 
year  last  aforesaid,  was  signed,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,*  and  that  the  said 
defendant,  before  the  said  writ  of  kUitat  was  so  really  and 
truly  sued  out  of  the  said  court  as  aforesaid,  to  wit,  on  the 

said day  of at,  &c.  {venue)  aforesaid,  did  tender 

and  offer  to  pay  the  said  sum  of  £ —  parcel,  &c.  to  the 
said  plaintiff^  in  manner  and  form  as  he  the  said  defendant 
hath  in  his  said  [second]  plea  in  that  behalf  alleged.  And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  IS  19.] 

[Actio  non,  as  ante,  I3I9.] — Because  he  saith,  that  by  the  The  like  of  pro- 
course  and  practice  of  this  court,  a  bill  exhibited  in  the  i^^heq^e^  wd 
same  court  by  any  person  as  debtor  of  our  lord  the  king,  lender  at  a  prior 
after  the  commencement  of  any  term,  and  before  the  end   *^"  ^    "^' 

thereof  may,  when  the  process    upon  which  the  same  is 


*  This  rejoinder  is,  it  should 
seem,  only  necessary  where 
the  replication  states  the  issu- 
ing of  the  writ  to  have  been 
on  the  teste  thereof;  and  where 
the  real  day  is  stated  in  the 
replicatioD,  this  special  form 
seemaiuinecessary,atalleveDts. 
If  the  tender  were  made  on  the 
same  day  of  issuing  the  writ, 
but  before  the  issuing,  see  the 
next  form.     See  the  replica- 


tion and  notes,  ante,  1156,  and 
the  form,  2  Burr.  952.  A  ca- 
pias  ad  respondendum  in  C.  P. 
1  B.&P.  543.-2  Id.  235.— 
Though  it  is  laid  down  in  Imp. 
K.  B.  310,  that  if  a  tender  be 
made  on  the  day  the  bill  is 
filed,  it  will  not  assist  the  de- 
fendant, yet  according  to  the 
doctrine  in  4  Campb.  197,  this 
is  not  law. 
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TO  TKHDBR,  Scc.  founded  18  retunuible  in  the  same  Tettn,  be  sUCed  and 

alleged  to  have  been  exhibited  in  any  time  in  auoh  Tenn 

after  the  cause  of  action  upon  which  such  fbill  is  founded^ 

is  therein  stated  to  have  accrued,  although  in  truth  and  in 

fact  such  bill  was  not  exhibited  at  the  time  at  which  it  was 

so  stated  and  alleged  to  have  been  exhibited,  but  at  a  prior 

or  subsequent  time ;    and  the  said   defendant  aaith,  that 

although  the  said  declaration  is  intituled  generally  of  thit 

Term,  and  although  it  is  stated  and  alleged  in  the  introduce 

tory  part  thereof,  that  the  said  plaintiff  came  as  a  debtor 

before  the  barons  of  this  Exchequer,  on,  &c.  in  this  same 

Term,  and  complained  by  his  bill  against  the  said  defendant 

as  present  in  court  the  same  day*     Yet  the  said  defendant 

saith,  that  the  said  bill  was  really  Und  in  truth  exhibited  by 

the  said  plaintiff  against  the  said  defendant  after  the  ^-'— 

day  of that  is  to  say,  on,  &c.  in  this  said  Term  and  not 

before.  And  the  said  defendant  further  8ays>  that  the  said 
plaintiff  commenced  this  action,  and  sued  out  of  the  said 
court  here  a  certain  writ  of  our  said  lord  the  king,  called  a 
subpoena  ad  respondendum,  being  the  first  process  in  thia 
action  against  the  said  defendant  to  compel  his  appearance 
herein  after  the  hour  of  ten  o'clock  in  the  morning  of  the 

day  of [in  this  same  Term,]  and  that  before  tlie 

said  commencement  of  this  suit,  and  before  the  exhibiting  of 
the  said  bill,  to  wit,  at  the  hour  of  nine  o'clock  in  the  morn- 
ing on  the day  of at,  &c.  {venue)  aforesaid,  the 

said  defendant  was  ready  and  willing,  and  then  and  there 

tendered,  and  offered  to  pay  to  the  said  plaintiff  the  said 

[  1223  ]       sum  of  £ —  parcel,  &c.  in  mantier  and  form  as  the  said 

defendant  hath  above  in  his  said  second  plea  in  that  behalf 
alleged.  And  this,  &c. — [Conclude  with  a  verifieation,  as 
ante,  1219.] 

To  replication  to  [Actio  non,  as  ante,  1S19.] — Because  he  saith,  that  the 
l^"^  ^''^^Z^l'  aaid  plaintiff  did  not,  after  the  time  when  the  said  supposed 
no  such  demand  >•  causes  <^  aetion,  in  the  said  declaration  mentioned,  accrued, 

and  before  the  said  defendant  &ndered  and  offered  to  pay 
the  said  sum  of  £ —  parcel,  &c.  as  the  said  defendant  hath 
in  his  said  plea  in  that  behalf  alleged,  demand  the  said  sum 
of  £— >  parcel,  &c.  of  and  from  the  said  defendant)  or  re* 
quest  him  to  pay  the  same,  or  any  part  thereof,  in  manner 


■^■i^— <■  ■  ■ 


*  If  there  was  a  tender  at  the  time  of  the  prior   demand, 
then  rejoin  that  tender. 
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and  form  as  the  said  plaintiff  hath  above  in  bis  said  repUca-  to  T«MDiiay  &<:. 
tion  in  that  bdialf  alleged.    And  of  this  the  said  delefidant 
pats  himself  upon  the  country,  &c. 

[Actio  nan,  as  ante,  I2I9.] — Because  be  saitbj  that  the  To  replication  to 
said  plaintiff  did  not,  after  the  making  of  the  said  tender  in  ^  ^J^i^equent  de- 
the  said  (last]  plea  mentioned,  and  before  the  exhibiting  of  "and,  no  sach 
the  said  bill,  demand  bf  or  request  the  said  defendant  to 
pay  to  the  said  plaintiff  the  said  sum  of  JE —  parcel,  &c.  in 
the  said  plea  mentioned,  in  manner  and  form  as  the  said 
plamtiff  hath  above  in  his  said  replication  in  that  behalf 
alleged.    And  of  this  the  said  defendant  puts  himself  upon 
the  country,  &c. 

TO   SET-OFF. 

[Actio  nan,  as  ante,  1219.] — Because  he  saith,  that  after  Rejoinder  to  a 
the  recovery  of  the  said  judirment,  and  before  the  exhibiting  «'ep*'c«tion  of 

payment  to  Dies. 

of  the  said  bill  of  the  said  plaintiff  against  the  said  defend-  of  net-off  to  a 

ant  in  this  behalf,  he  the  said  plaintiff  did  not  pay  and  iovflJ^a^^deny- 

satisfy  to  the  said  defendant  the  said  sum  of  [«£798]  in  form  ing  payment. 

aforesaid  recovered,    or  any  part  thereof,    in  manner  and 

form  as  the  said  plaintiff  hath  above  in  that  behalf  alleged. 

And  of  this    the  said  defendant    puts  himself  upon  the 

country,  &c.     And  as  to  the  said   replication  of  the  said 

plaintiff  to  the  residue  of  the  said  plea  of  the  said  defendant 

by  him   [secondly]  above    pleaded,   and  whereof  he  hath 

prayed  may  be  inquired  of  by  the  country,  doth  the  like. 

TO    AELBASR 

[Actio  non,  as  ante,  1219.] — Because  he  saith,  that  the  Rejoinder  that 
said  deed  of  release  in  the  said  [second]  plea  mentioned,  i>>«  release  wai 
was  had  and  obtained  fairly,  and  not  by  the  fraud  or  covin  ^   ^"^      ^  ^  * 
of  the  said  defendant  in  manner  and  form  as  the  said  plain- 
tiff bath  above  in  his  said  replication  in  that  behalf  alleged. 
And  of  this   the  said  defendant   puts   himself  upon  the 
country,  &c. 

TO  tTATUTB  OF 
LIMITATIOm. 

[Actio  non,  as  ante,  1S19.] — Because  he  saith,  that  the  R^oinder  that 
said  several  supposed  causes  of  action  in  the  said  decia-  ^^  •*^*'®°  ?|^  "?^ 

.         ,      ,. ,  ,. ,  .  ,  /.    .  accrue  within  six 

ration   mentioned,  did  not,  nor  did  any  or  either  ot  them  yean  of  iasoing 

the  writ  «• 

^  Sea   the   replicatioD,  ante,  lldB.  and  3  Weoi.  lodox,  xii. 

1155,  and  Uie  forms, ;( Wentw.  and  xiii. 

IH1.~3  hi.  Index.     As  to  the  ^  See  tbe  replication,   ante. 

Jaw,  Ave  1  Esp.  liep.  1 1  Ul.  1160,  and  the  forms,d  Wenlw. 

^  See   the  repliccitiony  aute,  Index,  xx,  Stc, 
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TO  iTATiiTi  OF  accHie  to  the  said  plaintiff  within  six  years  next  before  the 
LiiijTATioiis.     jg^j^^  ^^  ^^  said  precept,  [or  "  writ,"]  in  the  said  rcplicsr 


tion  to  the  said  [second]  plea  mentionedf  in  manner  and 
form  as  the  said  plaintiff  hath  aboye  in  bis  said  replication 
in  that  belulf  alleged.  And  of  this  the  said  defewUnt 
puts  himself  upon  the  country,  &c. 

To  replicttioD  of      [Same  as  the  form^  ante^  1221  f  to  the  asteridc^  and  then 

Si!f timi whrJ' u  i^'*^^^^^  «*  follows:]— And  the  said  defendant  further 
was  iuoed,  and  saith,  that  he  did  not  undertake  or  promise,  in  manner  and 
fru  $€x^mno8^oi'  ^^^i™  ^  ^^^  ^^^  plaintiff  hath  above  thereof  compkined 
that  time  ^  against  him,  at  any  time  within  six  years  next  before  the 

said  writ  was  so  really  and  in  truth  issued  as  aforesaid. 

And  this,  &c.  ^^[Conclude  with  a  verification,  as  ante, 

1219.] 

Rejoinder  deny-        [Aotio  non,  as  ante,  1219.] — Because  he  sdth,  that  there 

SnaTwri?.^^*^'^*"  ^^  ^^^  *°y  record  of  the  said  supposed  original  writ,  and  re- 
turn thereof  remaining  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  Westminster,  in  man- 
ner and  form  as  the  said  plaintiff  hath  above  in  his  said 
replication  alleged.  And  this,  &c. — [Conclude  mlh  a  vert- 
fication,  as  ante,  1219.] 

Traveriie  of  the        [Actio  non,  as  ante,  1219.] — Because  he  saith,  that  the 
£»writ«.""*°^    said  writ  in  the  said  replication  mentioned,  was  issued  by 

the  said  plaintiff,  with  intent  to  attach  the  said  defendant 
by  pledges,  and  then  to  enter  and  record  his  appearance  in 
the  said  court  here,  and  upon  such  appearance  so  recorded 
and  entered,  accorduig  to  the  custom  of  the  said  court  here, 
to  declare  against  him  the  said  defendant,  in  a  certain  plea 
of  debt  upon  demand  for  the  sum  of  £ — •  Without  this, 
that  the  said  original  writ  was  issued  with  intent  that  tiie 
said  plaintiff,  upon  the  appearance  of  the  said  defendant, 
should  declare  against  the  said  defendant  in  manner  and  form 
as  he  the  said  plaintiff  hath  above  alleged.  And  thi^,  &c. 
[Conclude  with  a  verification,  as  ante,  1219.] 


*  See  the  replication,  ante,  conclude  to  the  country. 

1162,  and  the  form  and  law,  ^  See  the  form,  I  Latw.  lOO, 

2  Hiirr.  952.— Lil.  Ent.  33.--  and  3  Wcntw.  Index,  xx.     If 

3Wentw.  Inde.x,  XX.  the  issuing  of  the  writ  is  dc* 

^  Query  if  this  ought  nut  to  nied,  vide  8ayer,  300. 
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[Aciiofum,  as  ante,  ISIO.]— Because  he  saitb,  thai  the  to  itatuti  of 
Mid  plaintiff  dRd  not  exhibit  his  said  biU  agamst  the  said    "*'*2^®"** 
defendant,  within  six  yean  next  after  his  the  said  defend-  To  replication 
ant's  first  return  into  this  kingdom  from  beyond  the  seas,  ^as  beyond  aea, 
after  the  accniiiur  of  the  said  several  causes  of  action  unto  &«•  **«}  plaintiff 

.,        .1    ,  .     ,Zr >  ,   /•  fl  •11-     •/«»***<'  "ot  exhibit 

the  said  plaintin,  m  manner  and  form  as  the  said  plamtin  his  biU  within  sis 
hath  above  in  hb  said  replication  in  that  behalf  alleged.  l^!^^^^^^(^^:^ 
And  of  this  the   said    defendant  puts  himself  upon  the      r  ^^25  1 
country,  &c. 

And  the  said  defendant,  as  to  the  said  replication  of  the  Rejoinder  (to  re- 
said  plaintiffs  to  the  said   [second]  plea  of  the  said  defend-  K?«teV 
ant,  says,  that  the  said  plaintiffs  ought  not,  by  reason  of  any  mitations  iu  an 
thing  by  them  in  that  replication  alleged,  to  have  or  main-  cutors,of  theac- 

tain  their  aforesaid  action  thereof  against  the  said  defend-  t«on  being  brought 
^  ,  1  ,1  - 1   ,  ?     1         1.  ■  "*  •  recent  time 

ant,  because  he  says,  that  the  said  defendant  did  not  appear  after  testator's 

in  the  said  court  in  the  said  replication  mentioned,   to  fendSnt^did  not 
answer  to  the  said  J.  H.  according  to  the  exigency  of  the  appear,  nor  did 
said  precept  in  the  same  replication  mentioned,  nor  did  the  iuVormer  suit  ^ 
said  J.  H.  thereupon  exhibit  his  bill  and  declare  against  the 
said  defendant,  in  manner  and  form  as  the  said  plaintiffs 
have  above  in  the  said  last^mentioned  replication  alleged. 
And  of  this   the  said  defendant  puts  himself  upon  the 
country. 

AOAIMST 
aXBCUTORS,  Ac. 

[Adw  noHf  as  ante,  1219.] — Because  he  saith,  that  no  To  replication 

goods  or  chattels  of  the  said  E.  F.  deceased,  at  the  time  of  ^***'  "f^?  ^ 
°  come  to  hand 

his  death,  have,  since  the  exhibiting  of  the  bill  of  the  said  since  the  exhlbit- 
pUintiff  against  hhn  the  said  defendant  in  this  behalf,  come  IHI  *Sre*1i!jt''r^' 
to  or  been  in  the  hands  of  him  the  said  defendant  as  admi- 
nistrator as  aforesaid,  to  be  administered,  in  manner  and 
form  as  the  said  plaintiff  hath  in  his  said  replication  in  that 
behalf  alleged.  And  of  this  the  said  defendant  puts  him- 
self upon  the  country,  &c. 

[Aeiio  noHf  as  aHie,  1219.] — Because  be  saith,  that  the  To  replication 
said  judgment  in  the  said  [first]  plea  first  mentioned,  was  menu  ^a^n^f  the 

defendants  were 
I  obtained  by 

fraad,  denying 

•See  the  replication,  ante,         **  See  the  replication,  ante,  **"* f"*"<* *• 

1161,  and  the  form,  iWontw.  1106,  and  the  forms,  aWentw. 

327.  Index,    xxvi.  &c.  —  1  Saund. 

^  See  form  of  replication  and  103,  in   the  notes,    and  334, 

note,  ante,  1 162  a.  note  9. 

^  See  the  form,  ante,  1165. 
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AGAtftiT        had  and  obtained  for  a  true  and  just  debt,  really  and  truly 

EXKCVTORS,  flee.      ,  .  .  •  .,  «    «  «  .^       .       *.        i 

dae  and  owmg  to  the  aaid  S.  F.  and  not  bydie  firiud  or 
covin  of  the  said  defendant,  or  widi  intent  to  defraud  the 
said  plaintiff  of  his  said  debt,  in  manner  and  fan  aa  the  siid 
plaintiff  hath  aboire  in  his  said  replication  in  that  behalf 
alleged ;  and  the  said  defendant  farther  saith,  diat  the  ssid 
judgment  in  the  said  [first]  plea  secondly  mentioned,  was, 
&€•  {simUar  denial  to  each  judgment).  And  <^  this  the 
said  defendant  puts  himself  upon  the  country,  Ac 


r  1226  1 


BEJOlNDfiaS  IN  U£BT. 


OW   AWARDS. 

[Similiter  to  the  replication  concluding  to  the  e6mv§ry^  To  replication 

(u  ante,  1219.1  —And  the  said  defendant,  as  to  the  said  "*■*•"«  an  .ward, 
,.     .  denying  the 

replication  of  the  said  plaintiff  to  the  said  [second]  plea  of  award  •• 
the  said  defendant,  saith,  that  the  said  plaintiffi  by  reason 
of  any  thing  by  him  in  that  replication  alleged,  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against  the 
said  defendant,  because  he  says,  that  the  said  E.  F.  and 
G.  H.  did  not  make  any  such  award  of  or  concerning  the 
said  premises^  in  manner  and  form  as  the  said  plaintiff  hath 
above  in  his  said  replication  alleged.  And  of  this  the  said 
plaintiff  puts  himself  upon  the  country,  &c. 

ON   BASTARDY 
BONDS. 

[Similiter  to  replication  concluding  to   the  country,  as  To  replication  in 
ante,  1219.     Commencement  of  rejoinder  to  special  repU-  ^^d^""^^^ 
cation,  as  ante,  1219.] — Because  he  saith,  that  the   inha-  damage,  ntm 
bitaots  and  parishioners  of  the  said  parish  were  not,  nor         '^^ 
were  any'or  either  of  them,  forced  or  obliged  to  expend  the 
said  snm  of  £ —  or  any  part  thereof,  for,  in,  or  about  the 
procuring  necessary  food  or  nonrfshlimit  for  the  said  child, 
nor  were  the  said  inhabitants  or  parishioners,  or  any  or 
either  of  them,  damnified  by  reason  or  on  account  of  the 
maintenance  or  bringing  up  of  the  said  child,  in  manner 
and  form  as  the  said  plaintiff  hath  above  in  his  said  repli* 
cation  in  that  behalf  alleged.    And  of  this  the  said  defendant 
puts  himself  upon  the  country,  &c. 

ON  INDBMNtTY 
BOND. 

[Commencement,  as  ante,  1219.] — Because  he  saith,  that  To  a  replication 
the  said  E.  F.  after  the  making  of  the  said  writing  obliga-  Uonedfor  E."?!' 

tory,  and  after  he  had  received  the  said  monies  in  the  said  accounting,  &c. 

tliat  E.  F.  did  ac- 
count,  Ac  « 


'  See  the  replication  and 
lie  law,  ante,  1176.— 11  East, 

^  See  the  replication,  ante, 
177.  and  the  forms  of  re- 
>inders,7Wentw.  Index,  615. 
Wontw.  531.  if  the  dcfend- 
it  has  pleaded  noa  damuifi' 
\tu.%,    he    caonot  afterwards 


rejoin,  that  the  parishioners 
were  damnified  of  their  own 
wrong,  for  that  would  be  a  de- 
parture, 2  Saand.  80. — I  Hen. 
Bia.  253.— I  Sauod.  1 13. 

^  See  the  replication,  ante, 
1171).  and  the  forms  of  re- 
joinders, 7\Vcntw. Index, 616. 
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OH  BAiTARDT  repUcatioD  mentioned,  and  befoxe  the  exhiMting  of  the  stud 
BONDS,  &c.  j^jjj^  j.^^^  if  in  C.P.  or  btf  original,  «  before  tbe  com- 
mencement of  this  mat,**]  to  wk,  on,  &e.  at,  &c  {venue) 
aforesaid,  weU  and  truly  accounted  for  and  paid  the  same 
sums  of  money  received  by  the  said  E.  F.  as  aforesaid. 
And  of  this  the  said  defendant  puts  himself  upon  the  coud- 
try,  &c. 


mm 


[     1228    ] 


REPLlCATfONS  IN   REPLEVIN. 


In  the  K.  B.  ( or  "  C.  P.'*  or  **  Exehequerr )  in  gbnbbal. 

C.  D.  \  Term,  —  Will.  4, 

ats.   >     And  the  said  defendant,  as  to  the  said  plea  in  bar  SimUUer  to  olea 
A.  B.  y  of  the  said  plaintiff  by  him  [first]  above   pleaded.  ^  the^oomUyT^ 
And  which  he  hath  prayed  may  be  inquired  of  by  the  coun- 
try, doth  the  like* 

CD.  J 

ats.   y     And  the  said  defendant,  as  to  the  said  plea  in  bar  Commencement 
A.  B.Sof  the  said  plaintiff  to  the  said  [first]  avowry  [or  ^^^^^l^^ 
''  cognizance**]  of  the  said  defendant,  saith,  that  he,  by  reason 
of  any  thing  by  the  said  plaintiff  in  that  plea  above  alleged, 
ought  not  to  be  barred  from  avowing  [or,  '*  acknowledg- 
ing,"] the  taking  of  the  said  [cattle,]  goods,  and  chattels  in 
the  said  declaration  mentioned  in  the  said  place  in  which, 
&c.  and  justly,  &c«  because  he  saith,  that,  &c.  [or,  if  the 
replication  merely  re-assert  matter  alleged  in  the  avowry  or 
cognizance,  say,  because  "  as  before,"  he  saith,  ^e.    Here 
state  the  subject-matt&r  of  the  replication,   and  if  it  be 
merely  in  denial  of  the  plea  in  bar,  conclude  to  the  coun* 
try,  as  follows:]    And  of  this  the  said  defendant  puts  him-  Conclosion  to  the 
self  upon  the  country,  &c.  ^**""  ^' 

And  this  the  said  defendant  is  ready  to  verify,  wherefore,  Conelotion  with 
as   before,  he  prays  judgment,  and  a  return  of  the  said  '^«'|f'«***^*- 
[cattle,]  goods,  and  chattels,  together  with  his  damages,  &c. 
according  to  the  form  of  the  Statute  in  such  case  made  aiid 
provided,  to  be  adjudged  to  him,  &c. 

FOR  RBNT,  &C. 

And  the  said  defendant  as  to  the  plea  in  bar  of  the  said  To  plea  in  bar  of 
plaintiff  as  to  the  said  sum  of  £—  residue  of  the  said  rent  of  tend^^^^ 
in  the  said  avowry  [or  "  cognisance*']  mentioned,  saith,  that 
the  said  defendant,  by  reason  of  any  thing  by  the  said  plain- 
tiff therein  alleged,  ought  not  to  be  barred  from  avowing  [or 


^  As  to  this  conciusioD,  see     notes,  ante,  1 191 ;  and  see  the 
ante,  1043.  form,  ante,  1221. 

^  See  the   plea   in   bar  and 
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FOR  ■BNT,  Ac.  **  acknowledging,'*]  the  taking  of  the  said  [cattle,]  goods, 

and  chattels  in  the  said  declaration  mentioned^  in  the  said 
place  in  which,  &c.  and  justly,  &c.  because  be.  saith,  that 
the  said  plaintiff  did  not  tender  or  ofier  to  pay  to  the  said 
defendant  the  said  sum  of  £ —  of  the  rent  aforesaid,  in 
manner  and  form  as  the  said  plaintiff  hath  above  in  his  said 
plea  in  bar  aUeged.  And  of  this  the  said  defeodant  puts 
himself  upon  the  counU*y,  &c. 

T%  a  piM  in  bar  [CommencewneiU  as  in  the  aAooe/orvi.] — Because  he  ^th, 
cognizance  for  *  ^^^^^  ^^^  ^^  ^aid,  &c,  ( the  dajf  when  the  r^iU  became  due^ 
dST^nd"*^^"*"^  tf*  stated  in  the  avowry t)  and  aftwr  the  said  supposed,  tender 

in  that  plea  mentioned,  and  before  the  taking  of  the  said 
goods  and  chattels,  in  the  said  place  in  which,  &c.  t«  wit, 
on^  &c«  aforesaid,  at,  &c.  {pemus)  aforesaid^  tbQ  said  E.  F- 
demanded  of  the  said  plaiptiff  the  said  sum  of  £— *  the 
residue  of  the  said  rent,  and  required  hw^  to  pay  the  same 
to  the  said  £•  F.  which  the  said  plaintiff  then  and  there 
wholly  neglected  and  refused  to  do ;  wherefore  the  said 
defendant,  as  the  bailiff  of  the  said  E.  F.  well  acknowledges 
the  taking  of  the  said  goods  and  chattels,  in  the  said  place 
in  which,  &c.  and  justly,  &c.  for  and  in  the  name  of  a  dis- 
tress for  the  said  rent  due  so  due,  in  arrear,  and  unpaid 
to  the  said  £«F,  as  aforesaid;  and  the  said  rent  still 
remains  so  due  and  unpaid  in  manner  and  form  as  the  said 
defendant  hath  above  alleged.  And  this,  &c. — [Comdude 
witli  a  verijicmtiom^  as  ante,  1228.] 

TO   DAHAGB 
riASANT. 

To  a  ulea  in  bar       ^Preclvdi  nan,  as  ante,  1328.] — Because  he  saith,  that 
tte^deft^dL/rul  ^^^  ^^  defendant,  after  the  making  of  the  said  demise  in 
the  phuatiff,  «tat-  the  said  plea  in  bar  mentioned,  and  whibt  the  said  plaintiff 
qnft  k."^  ^^  ^     ^<u  possessed  of  the  said  place  in  which,  &c.  under  and  by 

virtue  of  the  said  demise,  as  tenant  thereof  to  the  said  de- 
fendant, and  half  a  year  before  th^ day  of A,  D. 

■■  to  wit,  on,  &c«  at,  8cc.  {venue)  gave  due  notice  to,  &xm1 
then  and  there  required  the  said  plaintiff  to  quit  and  delirer 
up  the  possession  of  the  said  demised  premises,  with  the  ap- 


*  See  the  plea  in  bar,  ante,     the   stalemeat  of  a  notice   to 
1191  ;  and  as  to  replications     qait,  ante,  494.     See  repU 


of  fl  SO bseqaent  demand,  ante,  tion  to  plea  id   bar,   d^njin^ 

liM.  demise  to  plaintiff,  hdd  ^ood. 

^  See  the  plea  in  bar,  ante.  1  D.  ;d:  U.  42. — 2  Saun«l«  ;|19* 
1195,  and  7 1.  K.  431.     As  to 


IIEFLICATIOWA  tK  REPLBTIK.  ISSO 

purtenanc^fi,  untd  the  said  defendant  on  the  said  -^-^  day  of     ro  bamacb 


fsasaht. 


A.  D. then  next  foHowing;  and  by  means  thereof, 

afterwirds,  and  before  the  said  tfane  when,  &o.  to  wit,  on 
the  day  and  year  last  aforesaid,  the  said  tenancy,  and  the 
estate  and  faiterest  of  the  said  plaintiff  in  the  said  de- 
mised premises,  and  the  said  place  in  which,  &c.  with  the 
appurtenances,  whoUy  ended  and  determined,  to  wit|  at,  &c. 
(venue)  aforesaid  *,  and  thereupon  the  said  defendant,  after 
the  said  tenancy  was  so  ended  and  determined  as  aforesaid, 

snd  before  the  said  time  when,  &c.  to  wit,  on  the day 

of  — -  in  the  same  year,  entered  into  the  said  place  in 
which,  fte.  and  then  and  there  beoaoMy  and  was  lawfttUy 
possessed  diereof,  and  continued  so  possessed  until  the 
said  time  when,  ftc.  and  beeause  the  siiid  oattl6,  after  the 
ttid  demise,  became  and  was  so  ended  and  determined  as 
aforesaid,  and  whikt  the  said  defendant  was  so  possessed 
^  aforesdd,  and  at  the  said  time  when,  &c*  were  wrong** 
fully  in  the  said  place  in  which,  &c.  treadng,  Ac— [Com* 
ckdewith  m  wsiF^eaiiam,  w  tmie,  ISSSw} 

[Prediidi  turn,  as  ante,  1228.] — Because  he  saith,  that  he  To  a  plea  in  bar 
the  said  defendant,  and  all  other  the  tenants  and  occupiers  fencM^denUl  of 
of  the  said  close  in  which,  &c.  for  the  time  being,  from  time  defendant's  obu- 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  **  ®"  ®  repair  . 
not  repaired  and  amended,  nor  have  been  used  and  accus- 
tomed to  repair  and  amend,  nor  of  right  ought  to  have 
repaired  and  amended,  nor  ought  the  said  defendant,  before 
or  at  the  said  several  times  when,  &c.  of  right  to  have  re- 
paired and  amended,  nor  still  of  right  ought  to  repair  and 
amend,  the  said  hedge  and  fence  between  the  said  close  of 
the  said  plaintiff,  and  the  said  close  in  which,  &c.  when  and 
as  often  as  occasion  hath  required,  to  prevent  cattle  feeding 
and  depasturing  or  being  in  the  said, close  of  the  said-  plain- 
ti^  from  erring  or  escaping  thereout,  through  the  defects 
and  insufficiency  of  the  said  hedge  and  fence,  into  the  said 
close  in  which,  &c.  and  doing  damage  there  in  manner  and 
form  as  the  said  plaintiff  hath  above  in  his  said  plea  in  bar 
in  that  behalf  alleged.    And  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c. 

*•  See  the  pless  in  bar,  ante,  were  nnraly,  as  ante,  1210,  or 

11M,  1210.    This  replication  that  the   plaintiff  turned  the 

should  conclude  to  the  coun-  cattle  in,  as  ante,  1210. — See 

try.  I  Saond.  103.   The  repli-  1  Taunt.  629. 
cation  may  be,  that  the  cattle 


1290  a  REPLICATIONS   IN   REPLBYIK. 

TO  DAUAQE  [Ptecludi  HOH,  OS  ante,  1828.] — Because  be  saith,  that 

FBASAMT.       ^1^^  ^ J  hedge  and  fence  in  the  said  plea  in  bar  mentioned, 

Tlie  like  denial  of  before  or  at  the  said  time  when,  &c.  were  not   ruinous, 

defect  of  fences,   prostrate,  or  fallen  down  for  want  of  needful  or  necessary 

[  1231  ]       making,  repairing,  or  amending  thereof,  in  manner  and  form 

as  the  said  plaintiff  hath  above  in  his  said  plea  in  bar  in 
that  behalf  alleged.  And  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c. 


To  a  plea  in  bar      [Precludi  nan,  as  ante,  1828.1— Because  he  saith,  that 

to  an  avowry  da-  ,  •* 

mage  feannt,      the  said  plaintiff,  and  also  those  whose  estate,  &c.  [here 

*^^no.t'lJf  ^y  ^^  »•«**  ^  common,  as  stated  in  the  plea  in  bar,  to 
mt  H  ^M»,  tra-  the  end  of  the  words,  '*  as  to  the  said  messuage  and  land, 
of  commons        ^^  ^®  appurtenances  belong^g  and  appertaining,**  and 

conclude  as  follows  .*]  in  manner  and  form  as  the  said  de- 
fendant hath  above  in  his  said  plea  in  bar  in  that  behalf 
alleged.  And  this  the  said  defendant  prays  may  be  inquired 
of  by  the  country,  &c. 

*  See  the  plea  in  bar,  ante,  rification,  see  2  Sannd.  322.— 

HOB. — See  the  replications  in  See  forms,  Boote*s  Suit  at  Law, 

trespass,  ante,  1211.    Some-  255. — ^Plead.  A.  473 ;  hot  this 

times  the  replication  coDclades  is  onnecessary  and  improper, 

with  a  formal  traverse  and  ve-  see  ante,  1211. 


[     1232     ] 


.  » 


REJOINDERS  IN  TRESPASS. 


In  the  K.  B.  (  or  "  C  P/'  or  "  Ea:chequerr  )  ,«  cbmiral. 

C.D.^  Term^  —  WiU.  4^ 

ats.   \    And  the  said  defendant,  as  to  the  said  replication  i*  ^mUUmt  to  re- 
A.  BJof  the  said  plaintiff,  to  the  said  [second]  plea  of  the  SXg  totoS' 
said  defendant,  and  which  the  said  plaintiff  hath  prayed  coautry. 
may  be  inquired  of  by  the  country^  doth  the  like. 

And  the  said  defendant,  as  to  the  said  replication  of  the  f*  Rejoinder  to  a 
said  plaintiff,  to  the  said  [third]  plea  of  the  said  defendant,  ciiSinf  wlt^^^^^ 
saith^that  the  said  plaintiff  ought  not,  by  reason  of  any  thing  verification, 
by  him  in  that  replication  above  alleged,  to  have  or  maintain 
his  aforesaid  action  against  the  said  defendant,  in  respect  of 
the  said  supposed  trespasses  in  the  introductory  part  of  the 
said  [third]  plea,  and  in  the  said  declaration  mentioned,  be- 
cause he  saitb,  that,  &c. — [Here  state  the  subject-matter  of 
the  rejoinder^  and  the  conclusion  to  the  country  mil  be  as  s.  Conrlnsion  to 
follows :] — And  of  this  the  said  defendant  puts  himself     ^^   " 
upon  the  country,  &c. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore,  4..  Conclusion 
as  before,  he  prays  judgment  if  the  said  plaintiff  ought  to  tion. 
have  or  maintain  his  aforesaid  action  thereof  against  the 
said  defendant,  in  respect  of  the  said  supposed  trespasses  in 
the  introductory  part  of  the  said  [third]  plea,  and  in  the 
said  declaration  mentioned,  &c. 

TO  PERSONS,  ^C. 

[Actio  noHt  as  supra.l — Because  he  saith,  that  he  did  Ufjoinder  to  re- 
not  to  a  greater  degree,  or  with  more  force  or  violence  than  Sesn"  denying  the 
was  necessary  for  the  said  purpose  in  the  said  [last]  plea  iUegal  excoM  •. 
mentioned,  commit  the  said  supposed  trespasses,  in  the  in- 
troductory part  of  the  said  [last]  plea  mentioned,  in  manner 
and  form  as  the  said  plaintiff  hath  in  his  said  replication  in 
that  behalf  alleged.     And  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c  ^^  ^^^^ 

PKOPBRTY. 

[Actio  non,  v/ ^tipni.]— Because  he  saith,  that  the  said  To  a  replication 
defendant,  after  the  making  of  the  said  demise,  &c.  [stale  plaintiff;  a  notice 

- '■ —   to  quit. 

*  See  replication,  ante,  1*205. 

VOL.  III.  E  E 
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REJOINDBRS  IN   TRESPASS. 


TO   KBAL 
PROPERTY. 


the  notice  to  quU,  and  the  determinaiion  of  the  tenanetft  pre^ 
cisely  ae  in  the  form,  ante,  1939,  to  the  asterisk,  sayingy 
"  before  either  of  the  said  times  when,  ftc.**  instead  of**  the 
said  time  when.  Sec.**  and  then  proceed  as  follows:]  and 
thereupon  he  the  said  defendanti  after  the  said  temmcy  was 
so  ended  and  determined  as  aforesaid,  to  wit,  at  the  said 
several  times  when,  &c«   entered  into  the  said  [dwelliiig- 
house]  in  which,  &c.  and  committed  the  said  supposed  tres- 
passes in  the  introductory  part  of  the  said  [second]  plea 
mentionedj  as  he  lawfiilly  might  for  the  cause  aforesud,  to 
wit,  at,  &c.  (venue)  aforesaid.    And  this,  &c. — [Conclude 
with  a  verification,  as  ante,  1S32.] 


Rejoinder  in  tres-      [Actio  non,  as  ante,  1232.] — ^Because  he  says,  that  the 
lice  to  qnU  was  ^*"^  plaintiff,  after  the  giving  the  notice  in  the  said  replica- 
waived  K  tion  mentioned,  to  wit,  on,  &c.  at,  &c.  (venue)  waived,  re- 
linquished, and  abandoned  such  notice,  and  then  and  there 
assented  and  agreed  to  the  continuance  of  the  said  demise. 
And  this,  &c. — [Conclude  with  a  veriJiccUion,  as  ante,  1232.] 

Rejoinder  re-as-  And  the  said  defendant,  as  to  the  said  replication  of  the 
common"Scc.  at  ^^  plaintiff,  to  the  said  [second]  plea  of  the  said  defendant, 
stated  in  the       as  before,  saith,  that  he  the  said  defendant,  and  all  those 

whose  estate  he  now  hath,  and  at  the  said  several  tunes 
when,  &c.  had,  of  and  in  the  said  [messuage  and  land,] 
with  the  appurtenances,  in  the  said  [second]  plea  men- 
tioned, for  the  time  being,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  have  had,  and  have  been  used 
and  accustomed  to  have,  and  of  right  ought  to  have  had, 
and  the  said  defendant  still  of  right  ought  to  have,  for  him- 
self and  themselves,  his  and  their  tenants  and  farmers,  oc- 
cupiers of  the  said  messuage  and  land,  with  the  appurte- 
nances, common  of  pasture,  in,  upon,  and  throughout  the 
said  close  in  which,  &c.  for  all  his  and  their  commonable 
cattle,  levant  and  couchant,  in  and  upon  the  said  messuage 


*  See  the  snr-re^inder,  post, 
1236. 

^  We  have  seen  that  a  repli- 
cation, denying  a  right  of  com- 
mon, or  any  other  prescriptive 
right,  or  the  obligation  to  re- 
pair, as  stated  in  the  plea, 
should  conclude  to  the  coun- 
try, and  without  a  formal  tra- 


verse, see  ante,  1211,  and 
1  Saond.  108  b.— 7  B.  Sc  C. 
346.  If  the  replication  be 
improperly  concluded  with  a 
formal  traverse  and  verifica- 
tion, the  rejoinder  most  re- 
assert the  subject-matter  of  the 
plea,  as  in  the  abo?e  form. 


REJOINDERS  IN    TRESPASS.  1233  a 


TO   REAL 
PROPERTY. 


and  land,  with  the  appurtenances,  in  every  year,  at  all  times 
of  the  year,  as  to  the  said  [messuage  and  land,]  with  the 
appurtenances,  belonging  and  appertaining  *,  in  manner  and 
form  as  he  the  said  defendant  hath  in  his  said  [second]  plea 
above  alleged.  And  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. 

[Actio  nan,  as  ante,  1232.] — Because  he  saith,  that  the  Rejoinder  (to  a 

said  cattle  of  the  said  defendant  escaped  out  of  the  said  de^^'ndant'scatUe 

common  or  waste  ii\  the  said  [second]  plea  in  that  behalf  men-  JJ^*'  ""["^J*  •"^ 

tioned,  into  the  said  close  in  which,  &c«  called,  &c.  through  that  the  cattle 

the  defect  of  the  said  fences  in  the  said  [second]  plea  in  that  j^eci  1>t^?eiic* 

behalf  mentioned,  in  manner  and  form  as  the  said  defendant  mentioned  in 

hath  above  in  his  said  [second]  plea  in  that  behalf  above  |hro;^h"1inT 

alleged,  and  not  through  any  breach  of  the  said  fence,  as  in  breach  of  fence, 

the  said  replication  to  the  said  [second]  plea  mentioned.  repiica^Ln^". 
And  this  the  said  defendant  prays  may  be  inquired  of  by       [  1234  ] 
the  country,  &c. 


SUR-REJOINDER  IN  ASSUMPSIT. 


A.B.  i 

agst.  ^     And  the  said  plaintiff,  as  to  the  said  rejoinder  of  Sor-rejoinder  (to 

C.  D.  S  the  said  defendant,  as  to  so  much  of  the  said  re-  piicalion  to  piH* 
plication  as  relates  to  the  said  promissory  note  therein  men-  ®f  plaintiff's  dia- 

.        -  111  1.1-i.t  -1    ciwrge  under  In- 

tioned,  says,  that  he,  by  reason  of  any  thing  by  the  said  solvent  Act)  timt 
defendant  in  that  part  of  the  said  rejoinder  above  alleged,  ^^^^^  «cwul!t 
ought  not  to  be  barred  from  having  and  maintdning  his  of  a  deht  con- 
aforesaid  action  thereof  against  him,  because  he  says,  that  p'hlu,t,fft,  ^^^ 
the  said  promissory  note  was  not  made  and  delivered  in  charge «. 
respect  of  a  debt  accrued  due  from  the  said  defendant  to 
the  said  plaintiff,  before  the  said  supposed  adjudication  in 
the  said  plea  mentioned,  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  rejoinder  alleged*    And 
this  the   said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 


*  As    to    these  words,    see         **  See  replications,  ante,  12 1 (>. 
1  Sannd.  340  c. — Ante,  801,         ^  See  rejoinder,  ante,  1220. 
note  e. 


E  £3 


[     1235     ] 


REJOIND£RS    AND    SUR-REJOINDERS   IN 
REPLEVIN,  TRESPASS,   Ac. 


In  the  K.  B.  (or  "  C.  P."  or  " Exchequer r) 

Common  form  of    ^*  B- 1  —  Term,  —  WtlL  ^ 

•  •«r-r«Jolnder  •.    agst.  S     And  the  said  plaintiff,  as  to  the  said  rejoinder  of 

C.  D.  )  the  said  defendant,  to  the  said  replication  of  the 
said  plaintiff  to  the  said  [second]  plea  of  the  said  defendant, 
saith,  that  he,  by  reason  of  any  thing  by  the  said  defendant 
in  that  rejoinder  above  alleged,  ought  not  to  be  barred  from 
having  or  maintaining  his  aforesaid  action  thereof  against 
the  said  defendant,  because  he  saith,  that,  &c. — [State  the 
sulyect-matter  of  the  sur-re/oinder,  and  if  merely  a  denial 
Condmion  to  the  of  the  rejoinder^  conclude  thus/]  And  this  the  said  plaintiff 
country.  prays  may  be  inquired  of  by  the  country,  &c. 

Conclusion  with        [If  the  surrejoinder  be  of  new  matter ^  conclude  with  a 
trwpmfi***^"  '"    ^^fication^  similar  to  the  conclusion  of  a  replication.    The 

form  in  trespass  is  as  follows/] — ^And  this  the  said  plaintiff 
is  ready  to  verify,  wherefore,  as  before,  he  prays  judgment, 
and  his  damages  by  him  sustained,  on  occasion  of  the  com- 
mitting  of  the  said  trespasses,  to  be  adjudged  to  him,  &c. 

Rejoinder  in  re-     C.  D.  "j 

^  ^^ "  *  ats*   >     And  th^  said  plaintiff^  as  to  the  said  replication 

A.  B.  '  of  the  said  defendant,  to  the  said  plea  in  bar  of  the 
said  plaintiff  to  the  said  avowry  [or  '*  cognizance**]  of  the 
said  defendant,  saith,  that  the  said  defendant  ought  not,  by 
reason  of  any  thing  by  him  in  that  replication  alleged,  to 
avow  the  taking  of  the  said  [cattle]  in  the  said  [close]  in 
which,  &c.  and  justly,  &c.  because  he  saith,  that,  &c. — [Here 
state  tike  subject-matter  of  the  rejoinder^  and  conclude  to 
the  country,  or  with  a  verification,  as  in  a  plea  in  bar,  at 
ante,  1 189.] 


*See  forms.  Boote's  Snit  at  13.— Lil.  Ent.  360. — Boote's 

Law,  222.  Snit  at  Law,  2G0. — Plead.  A. 

^  See  the  forms  of  rejoin-  478,  9. 
ders  in  replevin,  6  Wentw.  6, 


REBUTTER   AND  8UR-REBUTTER   IN   TRESPASS.  1235  a 


[Precludi  non,  as  ante,  1201.]— Because  he  saith,  that   sdr-rbjoindir 

IN   TRB8PAB9 

after  the  giving  of  the  said  notice  in  the  said  rejoinder  men-  

tioned,  and  before  the  expiration  of  the  said  tenancy,  to  Surrejoinder  in 
wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  the  said  defendant  notlce^oqoitwiis 
waiYedy  relinquished,  and  abandoned  the  said  notice,  and  waived*, 
then  and  there  assented  and  agreed  with  the  said  plaintiff      [  1^36  J 
to  the  continuance  of  the  said  tenancy  in  the  said  replication 
mentioned,  and  the  said  tenancy  did  continue  from  thence- 
forth, until,  and  at,  and  after  the  said  time  when,  &c.  to 
wit,  at,  &c»  {venue)  aforesaid.     And  this,  &c. — [Conclude 
vAth  a  verification,  as  ante,  12S5.] 


REBUTTERS  AND  SUR-REBUTl'ERS. 


In  the  K.  B.  { or  "  C.  P.'*  or  "  Exchequer^)  ,,  tresp4«s. 

C.D.  ^  Term,  —  Will.  4.        Rebutter  demrinK 

ats.  >  And  the  said  defendant,  as  to  the  said  sur-rejoin-  noUce  to*qi?it. 
A.  B.  '  der  of  the  said  plaintiff,  to  the  said  rejoinder  of  the 
said  defendant  to  the  said  replication  to  the  said  [second] 
plea  of  the  said  defendant,  saith,  that  the  said  plaintiff 
ought  not,  by  reason  of  any  thing  by  him  in  that  sur-re- 
joinder  alleged,  to  have  or  maintain  his  aforesaid  action 
against  him,  in  respect  of  the  said  supposed  trespasses  in 
the  introductory  part  of  the  said  [second]  plea  mentioned, 
because  he  saith,  that  the  said  defendant  did  not  waive, 
relinquish,  or  abandon  the  said  notice,  or  assent  or  agree 
with  the  said  plaintiff  to  the  continuance  of  the  said  tenancy 
in  the  said  replication  mentioned,  nor  did  the  same  continue 
in  manner  and  form  as  the  said  plaintiff  hath  above  in  his 
said  sur-rejoinder  in  that  behalf  alleged.  And  of  this  the 
said  defendant  puts  himself  upon  the  country,  &c. 

In  the  K.  B.  { or  "  C.  P."  or  "  Exchequerr) 

A.  B.  ^  Term,  —  WiU.  4.        Snr- rebutter  «t- 

agst.  S     And  the  said  plaintiff,  as  to  the  said  rebutter  of  "•''*<«*• 
C.  D.  'the  said  defendant,  and  whereof  he  hath  put  himself 
upon  the  country,  doth  the  Uke. 


^  See  the  rejoinder,  ante,  1232. 


[     1237     ] 


PLEAS,  &c.  TO  NEW  ASSIGNMENTS. 


PI.BAS« 

General  issne  to 
new  Mtignment*. 


Conineaceneiit 
of  a  special  plea 
to  a  new  assign- 
ment^. 


Conclflsion  with 
a  ▼erification. 


Confession  of 
trespasses  newly 
assigned,  and  re- 
linquishment of 
tlie  general  issue 
to  declaration,  no 
far  as  it  relates 
to    such    tres- 
passes c. 


IniAe  K.  B.  {or  "  C.  Pr  OT  "  Exchequer:') 

C.  D.  J  Term,  —  Will.  4. 

ata.  ^  And  the  said  defendant,  as  to  the  said  several 
A.  B.  f  supposed  trespasses  above  newly  assigned,  saitb, 
that  he  is  not  guilty  thereof^  or  of  any  part  thereof,  in 
manner  and  form  as  the  'said  plaintiff  hath  above  thereof 
complained  against  him.  And  of  this  puts  himself  upon 
the  country,  &c. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  se- 
veral supposed  trespasses  above  newly  assigned,  the  said 
defendant,  by  leave  of  the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  the  form  of  the  Statute  in 
that  case  made  and  provided,  saith,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  saith  that,  &c. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore 
he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  in 
respect  of  the  said  supposed  trespasses  above  newly 
assigned,  &c. 

And  the  said  defendant,  as  to  the  said  trespasses  as  above 
newly  assigned,  truly  here  in  court  confesses  the  said  action 
of  the  said  plaintiff,  and  that  he  the  said  defendant  was 
and  is  guilty  thereof,  [and  that  the  said  plaintiff  hath  sus- 
tained damages  in  respect  thereof  to  a  small  amount,  to  wit, 
to  the  sum  of  IQv.  (a  sum  sufficient  to  cover  the  fullest 
damages  Jor  the  excess)  which  he  the  said  defendant  is 
ready  and  willing  to  pay  to  the  said  plaintiff]  ^.     And  the 


*  When  not  advisable  to 
plead  to  the  new  assignment, 
bat  to  safTer  a  judgment  by 
default,  see  the  note  ^,  infra. 

^  See  a  plea  of  set-oH*  to  a 
new  astfignment  in  assumpsit, 
3Weiitw.  163. 

^  As   to  the   expediency  of 


this  form  of  pleading,  io  order 
to  avoid  the  costs  of  the  trial 
and  inquiry,  see  OH.^C.  613. 
5  Bingh.  196.— Tidd,  9tL  edit. 
066,  973. 

*^  Qttare,  if  this  averment  be- 
tween brackets  be  necessary. 


PLEAS,   &C.    TO   NEW  ASSIGNMENTS.  1237  a 

laid  defendant  fully  relinquishes  and  abandons  so  much  plbas. 
of  this  said  first  plea  by  him  above  pleaded,  as  traverses  or 
denies,  or  can  be  deemed  or  construed  to  traverse  or  deny, 
the  said  trespasses  above  newly  assigned,  or  any  part 
thereof,  or  that  the  said  plaintiff  hath  sustained  damages 
in  respect  thereof,  &c. 

RBPUCATION. 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  de-  StwniUer  to  gene- 
fendant  by  him  [first]  above  pleaded,  to  the  said  trespasses  jjJij^JJJ^J^  ^^ 
above  newly  assigned,  and  whereof  he  hath  put  himself 
upon  the  country,  doth  the  like. 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  de-  Commencement 
fendant  by  him  [secondly]  above  pleaded,  as  to  the  sud  J^g^ciaT^ielit^o 
trespasses  above  newly  assigned,  saith  that  the  said  plaintiff  a  new  uaigo- 
ougbt  not,  by  reason  of  any  thing  by  the  said  defendant  in  "^'*^' 
that  plea  alleged,  to  be  barred  firom  having  or  maintaining 
his  aforesaid  action  thereof  against  ihe  said  defendant  in 
respect  of  the  said  several  trespasses  above  newly  assigned. 
Because  he  saith,  that,  &c. 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  Conelntion  with 
he  prays  judgment  and  his    damages  by  him  sustained,  •  ▼erification. 
by  reason  of  the  committing  of  the  said  several  trespasses 
above  newly  assigned,  to  be  adjudged  to  him,  &c. 


i 
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In  the  King* 8  Bench. 


On 


Pin  10  bank,  and  C.D. 

before  retarn  of 

the  vtmrt  fmia 

4mr€lm  eomiiim- 

mu€  of  release, 

&c.  moi  at  the 

aMiiei*. 


the day  of 

—  Term, -- WilLi. 


The  like  at  the 

id. 


And  now  at  this  day,  that  is  to  say,  on the 

day  of in  this  same  Term,  until  which  Jay 

the  plea  aforesaid  was  last  continued,  comes  the  said  phuniiff 

by his  attorney,  and  the  said  defendant  by  his  attorney 

aforesaid,  and  the  said  defendant  saith,  that  the  said  plaintiff 
ought  not  further^  to  have  or  maintain  his  aforesaid  actiun 
thereof  against  him,  because  he  saith,  that  after  the  last 

continuance  of  this  cause,  that  is  to  say,  after the 

day  of in  this  same Term,  from  which  day  this 

cause  was  last  continued,  and  before  this  day,  to  wit,  on,  &€. 
at,  &c.  {venue)  the  said  plaintiff  [here  stiUe  the  rekate,  as 
ante,  930,  or  oilier  subject-matter  of  the  plea,}  and  this  the 
said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judg* 
ment,  if  the  said  plaintiff  ought  further  to  have  or  maintain 
his  aforesaid  action  thereof,  against  him,  &c* 


day  of 


in 


And  now  at  this  day,  to  wit,  on  the  — 

the year  of  the  reign  of  our  sovereign  lord  William  tlie 

Fourth,  by  the  grace,  &c.  before and justices  of 

our  said  lord  the  now  king,  appointed  to  take  the  assizes  in 

and  for  the  county  of aforesaid,  at in  the  same 

county,  comes  the  said  defendant  by  G.  H.  esq.  his  counsel, 
and  saith,  that  the  said  plaintiff  ought  not  ftirther  to  main- 
tain hb  action  against  the  said  defendant,  because  he  saitb, 


*  As  to  this  plea  in  general, 
see  ante,  vol.  i.  Index,  **  Puii 
Darrein  Continuance" — Bui. 
N.  P.  300.~Selw.  N.  P.  118. 
Com.  Dig.  Abatement,  H.  32. 
I.  24»  And  when  it  is  not  ne- 
cessary to  plead  specially  mat- 
ter of  defence  arising  since 
the  ooiunieucenient  of  the  suit, 
see  0  East,  82. — See  forms  re- 
ferred to,  10  Wentw.  xcii. — 
2  Rich.  C.  P.  112,  and  form, 


post,  1241,  4.  The  plea  dwj. 
It  seems,  be  pat  in  at  Nid 
Priu$  on  paper,  Ry.  &  Moo. 
C.  N.  P.  404. 

*^  As  to  the  title,  see  3  T.  R. 
554. 

*  This  seems  necessary,  tet 
4  East,  507.— Ante,  907,  aod 
913,  second  form. 

<*  See  the  notes  to  the  above 
form. 
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that  after  the  making  of  the  said  several  supposed  promises      'Lka  puis 
aod  undertakingSy  [or  after  the  accruing  of  the  said  several    GoiiTi^^"iica« 
supposed  causes  of  action]  in  the  said  declaration  mentionedi  ^^ 

and  after  the  last  continuance  of  the  plea  aforesaid,  that  is 

to  say,  after  the day  of {the  return  day  of  the 

yenire  fiidas)  last  past,  from  which  day,  until  the day 

of in Term  next,  unless  the  justices  of  our  lord 

the  king,  assigned  to  hold  the  assizes  of  our  said  lord  the 

king,  in  and  for  the  said  county  of should  first  come, 

on  the day  of in  the  said  county  of the  action 

aforesaid  is  continued,  to  wit,  on,  &c.  at,  &c.  {venue)  the 
said  plaintiff  by  his  certain  writing  of  release,  sealed  with  his 
seal,  dated,  &c.  did  release,  &c«  [State  the  profert^  and  the 
particular  nuttters  released,  as  ante,  930,  and  conclude  as 
foUows:] — ^And  this  the  said  defendant  is  ready  to  vciify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  fur- 
ther to  have  or  maintain  his  said  action  thereof  against 
him,  &C. 

And  now  at  this  day,  that  is  to  say,  &c.  [proceed  to  state  Pi«s  in  iMnk, 
tie  continuance,  as  in  the  preceding  form,  ante,  1238,]  comes  JJ^laSX'by'Jir 
the  said  defendant,  by  C.  D.  his  attorney  aforesaid,  and  executor,^jadc» 
saith  that  the  said  plaintiff  ought  not  further  to  have  or  llJILtefrb^^'by 
puantain  his  aforesaid  action  thereof  against  him. — Because  another  creditor* 
he  says,  that  S.  N«  after  the  death  of  the  said  testator,  to  wit, 
in  that  said  Term,  by  bill,  without  the  writ  of  our  lord  the 
king,  [or,  ifinC.P.orby  original,  S[c.  "  describe  it  accord- 
ingly,*^ had  impleaded  the  said  defendant  as  executor  as 
aforesaid,  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster,  in  the  county  of  Middlesex,  in 
a  certain  plea  of  [debt  for  the  sum  of  £ —  for  money  bor- 
rowed by  the  testator  from  the  said  S.  N.  in  his  life-time, 
and  due  and  owing  at  the  time  of  his  death,]  and  that  such 
proceedings  were  thereupon  had  in  the  said  court  of  our  said 
lord  the  king  in  the  said  plea,  that  the  said  S.  N.  afterwards, 
and  af^  the  last  continuance  in  this  said  cause,  and  before 
this  day,  to  wit,  on,  &c.  by  the  consideration  and  judgment 
of  the  said  court,  recovered  in  the  said  plea  against  the  said 
defendant  as  executor  as  aforesaid,  her  said  debt  of  £ —  and 
also  [SOsJ]  which  by  the  same  court  were  adjudged  to  the 
said  S.  N.  for  her  damages  which  she  had  sustained,  as  well 
on  occasion  of  the  detaining  of  that  debt,  as  for  the  costs 


*  See  5  Taunt.  065,  333.^-3  B.  &  C.  317. 
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FI.EA   PDfS 

BARRKm 

CUNTIfiUANCBy 


[  1240  ] 

Plea    at    Ni^i 
Print  of  a  jmlc- 
■leiil  recovend 
in   aMiinipffit 
a^raintt   delVn- 
dant  at  exe- 
cutor. 


and  charges  by  her  about  her  suit  in  that  behalf  expended, 
whereof  the  defendant  was  conncted,  aa  by  the  record  and 
proceedings  thereof  remaining  in  the  said  court  of  our  aud 
lord  the  king,  before  the  king  himself,  at  Westminster  sfoie- 
said,  will  more  fully  appear ;  which  said  judgment,  so  lisd 
and  obtained  as  aforesaid,  still  remains  in  full  force  sod 
effect,  not  in  anywise  reversed,  aimuDed,  discharged,  or 
satisfied.  And  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
further  to  hare  or  maintain  his  aforesaid  action  thereof 
against  him,  &c. 


\ 


C.  D.  executor,  &c. 

ats.  >     And  now  at  this  day,  to  wit,  on  the 

A.  B.  '  16th  day  of  October,  in  the  Ist  yearof 

the  reign  of  our  sovereign  lord  William  the  Fourth,  to  which 
day  the  sittings  at  Nisi  Prius,  which  began  on  the  11th  day 
of  October,  in  the  year  aforesaid,  was  in  due  manner  con* 
tinued,  before  the  right  honorable  Charles  Lord  Tenterden, 
the  chief  justice  of  our  said  lord  the  king,  assigned  to  hold 
pleas  before  the  king  himself,  comes  the  said  defendant 
by  T.  P.  his  counsel,  and  saith,  that  the  said  plaintiff 
ought  not  further  to  have  or  maintain  his  aforesaid  action 
against  the  said  defendant,  because  he  saith,  that  one  J.  P- 
after  the  death  of  the  said  R.  H.,  to  wit,  in  [Trinity]  Term 
last,  by  bill,  without  the  writ  of  our  said  lord  the  king,  im- 
pleaded the  said  defendant,  as  executor  as  aforesaid,  in  the 
court  of  our  said  lord  the  king,  before  the  king  himself 
here,  in  a  certain  plea  of  trespass  on  the  case,  upon  pro- 
mises made  by  the  said  R.  H.  in  his  life*time  to  the  said 
J.  P.,  to  the  damage  of  the  said  J.  P.  of  [£67.  7s.  Id.] ;  and 
such  proceedings  were  thereupon  had  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself  here,  in  that 
plea,  that  the  said  J.  P.  according  to  the  course  and  prac- 
tice of  the  same  court,  afterwards,  and  after  the  last  contino- 
ance  of  this  cause,  and  before  this  day,  to  wit,  on  the  11th 
day  of  August,  in  the  1st  year  of  the  reign  aforesaid,  duly 
obtained  as  of  last  Trinity  Term,  a  certain  judgment  of  the 
said  court  against  the  said  defendant,  as  executor  as  afore- 
said, whereby  it  ^as  considered  by  the  said  court,  that  the 
said  J.  P.  should  recover  against  the  said  defendant,  as 
executor  as  aforesaid  in  that  plea,  [£71.  7^.  ?</.]  for  the 
damages  which  he  had  sustained,  as  well  by  reason  of  the 
not  performing  the  said  prombes .  and  undertakings  bst 
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mentioned,  as  for  hb.  costs  and  charires  by  him  about  his       plba  puu 
suit  in  that  behalf  expended,  whereof  the  said  defendant    comriiiuAifcsy 
was  convicted ;  as  by  the  record  and  proceedings  thereof,  ^^ 

still  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  more  fully  appears;   which 
said  judgment  still  remains  in  full  force  and  effect,  not  in 
anywise  annulled,  discharged,  or  satisfied ;    and  the  said 
defendant  further  saith,  that  he  hath  fully  administered  all 
and  singular  the  goods  and  chattels  which  were  of  the  said 
R.  H.  at  the  time  of  his  death,  which  have  ever  come  to 
hb  hands  to  be  administered,  except  goods  and  chattels  of 
small  value,  to  wit,  of  the  value  of  [£20.  &.  &/•]  and  that       [  1241  ] 
the  said  defendant  hath  not,  nor  at  the  time  of  the  exhibit- 
ing the  bill  of  the  said  plaintiff  in  this  behalf,  nor  at  any 
time  since,  had  any  goods  or  chattels  which  were  of  the 
said  R.  H.  at  the  time  of  his  death,  in  his  the  said  defend- 
ant's hands  to  be  administered,  except  goods  and  chattels 
to  the  value  of  [£20.  Ss.  &/.]  and  no  more,  which  are  not 
sufficient  to  satisfy  the  said  damages  so  recovered  by,  and 
due  and  owing  upon  the  said  judgment  as  aforesaid,  and 
which  are  subject  and  liable  to  satisfy  the  said  damages* 
And  this  the  said  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  further  to  have 
or  maintain  his  said  action  against  him,  &c. 


trntii   of  iQCh 
plea*. 


In  the  Kim^M  Bench. 

rA«B plaintiff,  Affidsfitofthe 

Between )  and 

(C.  D.  executor,  &c.  defendant 
CD.  of Strand,  in  the  county  of the  above- 
named  defendant,  maketh  oath  and  saith,  that  the  judgment 
mentioned  in  the  plea  of  the  said  defendant,  by  him  pleaded 
since  the  last  continuance  of  this  cause^  and  hereunto  an- 
nexed, was  signed  and  obtained  by  J.  P.  therein  named, 
against  this  defendant,  on  the  11th  day  of  June,  1830,  and 
was  so  signed  and  obtained  for  a  debt  justly  due  and  owing 
from  the  above-named  R.  H.  to  the  said  J.  P.  in  the  life- 
time of  the  said  R.  H.  and  at  the  time  of  his  death ;  and 
that  the  said  debt,  at  the  time  the  said  judgment  was  so 
signed  as  aforesaid,  was  and  is  still  due  and  unpaid ;  and 


*The  affidavit  need  not  be     quare.     See  3  Price,  200,201, 
cntilled  in  the  canse,  6  Taunt,     semb.  vontrit, 
933.— I  Marsb.  70,  8.  C.  lec/ 


1241  PLEAS   PUIS   DARREIN   CONTINUANCE. 

PLEA  PUIS       this  deponent  further  says,  that  the  sud  plea  hereunto  an- 
contImuViTcb     nexed  is  true  m  substance  and  in  fisurt, 

^C'  Sworn  at  Westminster-hally  the  (Signed)  CD. 

16th  of  October,  1830,  be- 
fore me,      (Signed)      Tenierden^ 

Pies  pms  imrrriu    C»  D*  ^ 

SuS'^^ireV*"*     *^-  [     ^^^  ^^  ^^  *"«  ^y»  to  wH,  on  the day  of 

Terra,  at  Guild-    A.  B.3 (tke  day  of  iriol)  in  the  Ist  year  of  Uie  reiga 

tell,  of  a  rdea«e*  ^f  ^^^  sovereign  lord  William  the  Fourth,  at  the  Sittings  of 
[  1242  ]       Nisi  Prius,  holden  at  the  Guildhall  of  the  city  of  London, 

in  and  for  the  said  city  of  Liondon,  before  the  right  honor- 
able Charles  Lord  Tenterden,  his  Majesty's  chief  justice 
assigned  to  hold  pleas  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  comes  the  said  defendant, 

by esq.  his  counsel,  and  saith,  that  the  said  pbundff 

ought  not  further  to  maintun  his  action  against  tfie  said 
defendant,  because  he  saith,  that  after  the  said  aereral  sup- 
posed causes  of  action  in  the  said  declaration  mentioned, 
accrued  to  the  said  plaintiff,  and  after  the  last  continuance 

of  the  plea  aforesaid,  that  is  to  say,  afler  the  ^ day 

of last  past,  until  *  next  after in  [Easter] 

Term  next,  unless  the  said  right  honorable  Charles  Lord 
Tenterden,  his  majesty's  chief  justice  assigned  to  hold  pleas 
in  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, should  first  come,  on  the  ^  day  of at  the 

Guildhall  of  the  city  of  London,  the  said  action  is  conti- 
nued, to  vit,  on  the day  of in  the  year  of  oar 

lord to  wit,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff, 

by  his  certain  writing  of  release,  sealed  with  his  seal,  and 
which  the  said  defendant  now  brings  here  into  court,  the 
date  whereof  is  the  day  and  year  last  aforesaid,  did  remise, 
release,  and  for  ever  quit  claim  unto  the  said  defendant,  his 
heirs,  executors,  and  administrators,  all  and  all  manner  of 
action  and  actions,  cause  and  causes  of  action,  suits,  biDs, 
bonds,  writings  obligatory,  debts,  dues,  duties,  accounts, 
sum  and  sums  of  money,  judgments,  executions,  extents, 
quarrels,  controversies,  trespasses,  damages,  and  demands 
whatsoever,  both  in  law  and  in  equity,  or  otherwise  how- 


*  See  the  form,  ante,  1238.  atre  facias':  see  But.  N.  P. 

2  Rich.  C.  P.  22.— lOWentw.  310. 

Index,  xcii.  ^  Return  of  distringoM. 

^  The  return  day  of  the  ve-  ^  Day  of  trial. 
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soever,  whiih  he  the  said  plaintiff  then  had,  or  which  he       hlb*  puh 

should  or  might  at  any  time  or  times  thereafter  have,  chiim,   continuancb, 

allege,  or  demand  against  the  said  defendant,   for  or  by  ^^^ 

reason  or  means  of  any  matter,  cause,  or  thing  whatsoever, 

from  the  beginning  of  the  world  to  the  day  of  the  date  of 

the  said  deed  or  writing  of  release,  as  by  the  said  deed  or 

writing  of  release,  reference    being  thereunto    had,   will 

fully  appear.     And  this  the  said  defendant  is  ready  to  verify, 

wherefore  he  prays  judgment  if  the  said  plaintiff  ought 

further  to  have  or  maintain  his  aforesaid  action  thereof 

against  him,  &c. 

And  now  at  this  day,  that  is  to  say,  on,  &c.  until  which  Plea  at  tlw  Sin- 
day  the  trial  of  the  said  action  was  adjourned  by  the  right  jidjonnied,  fron 
honorable  Charles  Lord  Tenterden,  his  majesty's  chief  jus-  the  Sitting*  ^^« 
tice,  &c.  comes  the  said  defendant,  &c.  [alleging  the  fact      L  ^^^  4 
io  hace  happetied  in  the  U9ual  way^  and  as  in  the  preceding 
form,  after  t/ie  return  qf  the  venire,]    from  which  day, 
until  the  day  in  bank,  unless  the  chief  justice  should  first 
come,  &C  the  action  is  continued,  &c. 

ats.   >     And  now  at  this  day,  to  wit,  on,  &c.  in  the  Plea  in  the  Com- 

A.  B,  S  year  of  the  reign  of  our  sovereign  lord  the  now  ^n^tV\^^ 
king,  at  the  sittings  of  Nisi  Prius,  holden  at  the  Guildhall  mptcy  and  certi- 
of  the  city  of  London,  in  and  for  the  said  city  of  London,  ,.^  MMtSuMM, 
before  the  right  honorable  Sir  Nicholas  Conyngham  Tindal,  atGoildl^a*. 
knight,  his  Majesty's  chief  justice  assigned  to  hold  pleaa 
in  his  Majesty's  court  of  the  Bench,  by  force  of  the  Statute 
in  such  case  made  and  provided,  comes  the  said  defendant, 
by  his  counsel,  J.  W.  esq.  serjeant-at-law,  and  says,  that  the 
said  plaintiff  ought  not  further  to  have  or  maintain  his 
aforesaid  action  thereof  against  the  said  defendant,  because, 
&c.  [State  the  trading  of  defendant,  petitioning  creditor's 
debt,  act  of  bankruptcy,  commission  issued,  and  defendants 
being  found  bankrupt,  notice  in  London  Gazette,  defendant's 
surrender  and  examination,  and  defendant's  conformity,  as 
ante,  913  to  915,  and  then  proceed  €is  follows :]--' And  the 
82ud  defendant  in  fact  saith,  that  having  so  conformed  him* 
self  to  the  said  Statute  made  and  in  force  concerning  bank- 
rupts, the  said  H,  R.,  R.  W.  C.  and  J.  H,  (being  the  major 
part  of  the  said  commissioners ),  authorized  by  the  said 

*  See  15  East,  623,  4.--6  B.  &  C.  623. 
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PLBA  PUIS       commission,  heretofore,  to  wit,  on,  &c.  at,  &c.  by  thdr  ceiv 
coNTiNUANCB     ^^^  Certificate,  in  writing  under  their  hands  and  seals,  did 
&c.  certify  to  Henry  Lord  Brougham,  then  and  still  being  Lord 

Chancellor  of  Great  Britain,  &c.  [here  proceed  to  state  the 
contents  of  the  certificate']^  and  that  there  did  not  appear  to 
them  any  reason  to  doubt  of  the  truth  of  such  discovery,  or 
that  the  same  was  not  a  full  discorery  of  all  his  the  said 
bankrupt's  estate  and  effects,  which  said  certificate  bad  been 
and  was,  previous  to  the  said  signature  thereof  by  such 
commissioners  as  aforesaid,  signed  by  three  parts  in  five  in 
number  and  value  of  the  creditors  of  the  said  defendant,  so 
being  such  bankrupt  as  aforesaid,  who  were  creditors  for 
not  less  than  £90  respectively,  and  who  had  duly  proved 
their  debts  under  the  said  commission,  and  by  such  signa- 
ture as  aforesaid,  testified  their  consent  to  such  allowance 
[  1244  ]       and  certificate,  and  to  the  said  defendant's  discharge,  as 

such  bankrupt  as  aforesaid,  in  pursuance  of  the  said  Statute; 
and  the  said  defendant  in  fieu^t  further  saith,  that  the  said 
certificate  having  been  so  signed  and  allowed  as  aforesaid, 
afterwards,  and  since  the  last  continuance  of  the  plea  afore- 
said, that  is  to  say,  after  the day  of in  the  year 

last  past,  from  which  day  until  the [Sd  day  of  Novem- 
ber], in  Michaelmas  Term  next,  unless  the  said  right  ho- 
norable Sir  Nicholas  Conyngham  Tindal,  knight,  his  said 
Majesty's  chief  justice,  assigned  to  bold  pleas  in  the  said 

court  of  the  Bench  aforesaid,  should  first  come  on  the 

day  of in  the  year  of  our  Lord aforesaid,  at  the 

Guildhall  of  the  city  of  London,  and  before  this  day,  to 
wit,  on  the  day,  &c.  last  aforesaid,  at,  &c.  {venue)  aforesaid, 
in  due  manner  laid  before  the  said  Lord  High  ChanceHor, 
for  the  allowing  and  confirming  the  same,  and  the  same  was 
thereupon  then  and  there,  after  the  said  defendant  had  pie^ 
viously  made  oath  that  such  certificate  and  c<»isent  of  dbe 
creditors  thereunto  as  aforesaid,  was  obtained  fisdrlyand 
without  fraud,  in  due  form  of  law  allowed  and  confirmed 
by  the  said  Lord  High  Chancellor;  and  the  said  defendant 
further  saith,  that  the  said  several  causes  of  action,  in  the 
said  declaration  mentioned,  accrued,  and  each  and  evoy  of 
them  did  accrue,  &c« — [Conclude  as  ante,  916.] 
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In  the  King*s  Bench.  plea  fuu 

On H^ day  of infant,  in  this  co.TnuW, 

present  Hilary  Term,  —  Will.  4.  &c. 


And  now  at  this  (lay,  to  wit,  on the day  Plaintiff's  di«. 

' in  tfais  same  Tenn,  until  which  day  the  plea  ^^Yv7nVActVfter 

aforesaid,  was  last  continued,  come,  as  well  the  said  plaintiff  issue  joined*. 
as  the  said  defendant,  by  their  respective  attomies  aforesaid ; 
and  the  said  defendant  says,  that  the  said  plaintiff  ought 
not  further  to  maintain  his  aforesaid  action  thereof  against 
the  said  defendant^  because  he  says,  that  afler  the  supposed 
debts,  [or,  j/*  the  action  be  in  assumpsii,  alter  this  form  ao^ 
eordingly  throughout],  and  said  several  causes  of  action, 
and  each  of  them  in  the  said  declaration  mentioned,  accrued 
to  the  said  plaintiff,  to  wit,  on,  &c.  [the  day  of  subscribing 
petition],  he  the  said  plaintiff  was  a  prisoner  in  the  custody 
of  the  marshal  of  the  M arahalsea  of  our  lord  the  now  king, 
in  the  [King's  Bench]  prison,  [in  the  Borough  of  South- 
wark  in  England,]  at  the  suit  of  one  E.  F.  and  other  his 
creditors,  within  the  meaning  of  a  certain  act  of  parliament, 
made  and  passed  in  the  seventh  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled,  "  An  act  for 
the  Relief  of  Insolvent  Debtors*  in  England.*"  And  the  said 
defendant  further  saith,  that  afterwards,  and  whilst  the 
said  plaintiff  remained  in  custody  as  aforesaid,  and  within 
the  space  of  fourteen  days  next  after  the  commencement  of 
the  actual  custody  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  he  the  said 
plaintiff  did  apply  by  petition,  in  a  summary  way,  to  the 
court  for  Relief  of  Insolvent  Debtors  in  England,  for  his 
discharge  from  the  custody  aforesaid,  accorduig  to  the  pro- 
visions of  the  said  Act,  and  in  compliance  therewith ;  and 
the  said  plaintiff  did  then  and  there  subscribe  such  petition, 
and  filed  the  same  in  the  said  court ;  and  the  said  defendant 
further  saith,  that  at  the  time  of  subscribitag  the  said  pe- 
tition, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  he  the  said  plaintiff  did  duly  execute  a 
conveyance  and  assignment  to  one  J.  D.  then  and  still  being 
the  provisional  assignee  of  the  said  court,  in  such  form  as 
is  to  the  said  Act  annexed,  of  all  the  estate,  right,  title,  in- 
terest,  and  trust  of  such  prisoner,  in  and  to  all  the  real  and 
personal  estate  and  effects  of  the  said  plaintiff,  both  within 


*  See  pleas  of  insoiTcncy,  ante,  919. 
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PLBA  pui«       this  realm  and  abroad,  except  the  wearing  apparel,  bedding, 
coNTiNUANCB,     ^^d  Other  such  necessaries  of  the  said  plaintiff  and  hisfa- 
^^  mHy,   and   the  working  tools  and  implements  of  the  nud 

plaintiff,  not  exceeding  in  the  whole  the  value  of  £S0,  and 
of  all  future  estate,  right,  title,  interest,  and  trust  of  the 
said  plaintiff,  in  or  to  any  real  and  personal  estate  and  effects 
within  this  realm  or  abroad,  which  the  said  plaintiff  might 
have  purchased,  or  which  might  revert,  descend,  be  devised 
or  bequeathed,  or  come  to  him,  before  he  should  become  en- 
titled to  his  final  discharge,  in  pursuance  of  the  said  Act, 
according  to  the  adjudication  made  in  that  behalf;  or  in 
case  the  said  plaintiff  should  obtain  his  discharge  from  cus- 
tody, without  any  adjudication  being  made  in  the  matter  of 
his  petition  then  before,  the  said  plaintiff  should  be  at  large 
and  out  of  custody,  and  of  all  debts  due  or  growing  due  to 
the  said  plaintiff,  or  to  be  due  to  him  before  such  discharge 
as  aforesaid,  the  said  conveyance  and  assignment  being 
made  subject  to  a  proviso,  that  in  case  the  petition  of  the 
said  plaintiff  should  be  dismissed  by  the  said  court,  such 
conveyance  and  assignment  should,  from  and  after  such 
dismission,  be  null  and  void  to  all  intents  and  purposes. 
And  the  said  defendant  further  saith,  that  afterwards,  to 
wit,  at  and  before  the  court  for  Relief  of  Insolvent  Debtors 
in  England,  held  in  Portugal  Street^  Lincoln's  Inn  Fieldsi 
in  the  county  of  Middlesex,  and  after  the  last  contmuance 

of  this  cause,  that  is  to  say,  afker the day  of 

in  Michaelmas  Term  last  past,  firom  which  day  this  cause 
was  last  continued,  and  before  this  day,  to  wit,  on,  &c.  [day 
of'  hearing  petition}^  the  said  petition,  and  a  certain  sche- 
dule before  them  signed  and  filed  by  the  said  plaintiff,  in 
pursuance  of  the  said  Act,  and  the  matters  thereof  came  on 
to  be  heard  and  was  examined  into  before  and  by  the  said 
court,  and  the  said  plaintiff  then  and  there  applied  to  be 
discharged  and  exonerated  under  the  said  Act;  and  the 
said  court  did  then  and  there  adjudge  the  said  plaintiff  to 
be  discharged  from  custody,  and  to  be  entitled  to  the  be- 
nefit of  the  said  Act,  in  pursuance  of  the  provisions  of  the 
said  Act,  and  the  said  plaintiff  was  accordingly  then  and 
there  discharged  from  the  custody  aforesaid.  And  the  said 
defendant  further  says,  that  by  force  of  the  said  act,  con- 
veyance, and  assignment,  and  premises  aforesaid,  all  the 
estate,  right,  title,  trust,  and  interest  of  the  said  plaintiffi 
of,  in,  and  unto  the  said  supposed  debts  and  causes  of 
action  in  the  said  declaration  mentioned,  and  all  the  real 
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and  personal  estate  and  effects  of  the  said  plaintiff,  were       plea  piii« 
then  and  there  immediately  after  such  adjudication,  thereby    continuance^ 
Tested  in  the  said  J.  D.  esq.  as  such  provisional  assignee  as  &c- 

aforesaid,  upon  the  trusts  and  for  the  purposes  in  the  said 
Act  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this 
the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  said  plaintitf  ought  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  &c. 

ats.   (    And  now  at  tliis  day,  that  is  to  say,  on  [Wednes-  Plea  of  release. 
R.  S.  Jday]  the  [22d]  day  of  [July]  in  the  year  of  our  lord  ZJnTpli^T^ 
[1881,]  comes  the  said  defendant  by  C.  P.  his  counsel,  and  at  the  aMiact*. 
says,  that  the  said  plaintiff  ought  not  further  to  maintain  this 
action  against  the  said  defendant,  because  he  says,  that  after 

the day  of in  Trinity  Term,  last  past,  from 

which  day  until the  2d  day  of  November,  in  Michael- 
mas Term  next,  (imless  the  justices  of  our  lord  the  king, 
assigned  to  hold  the  assizes  of  our  lord  the  king  in  and  for 
the  county  of  [Hereford,]  shall  first  come  on  [Wednesday] 
the  [22d]  day  of  [July]  in  the  year  of  our  lord  [1831,]  at 
[Hereford,]  in  the  said  county  of  [Hereford],)  the  action 
aforesaid  is  continued,  and  before  this  day,  to  wit,  on  the  18th 
day  of  July,  in  the  year  of  our  lord  1831,  at,  &c.  {venue) 
the  said  plaintiff,  by  his  deed,  bearing  date  the  same  day 
and  year  last  aforesaid,   did  remise,  release,  and  for  ever 
quit  claim  unto  the  said  defendant,  his  heirs,  executors,  and 
administrators,   all  and  all   manner  of  action  and   actions, 
cause  and  causes  of  action,  suits,  bills,  bonds,  writings  obli- 
gatory,  debts,  dues,    duties,   accounts,   sum   and   sums  of      [  1245  ] 
money,  judgments,    executions,    extents,   quarrels,   contro- 
versies, trespasses,  damages,  and  demands  whatsoever,  both 
in  law  or  equity,  and  otherwise  howsoever,  which  against 
the  said   defendant  he  the  said  plaintiff,  then  had,  or  ever 
bad,  and  which  he  the  said  plaintiff,  his  heirs,  executors, 
or  administrators,  should  or  might  thereafter  have,  claim 
challenge,  or  demand,  for  or  by  reason  or  means  of  any 
matter,  cause,  or  thing  whatsoever,  from  the  beginning  of 
the  world  until  the  day  of  the  date  thereof.     And  this  the 
said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment   if  the  said  plaintiff  ought   further  to   maintain   this 
action  against  him.  C.  P. 


•  Ante,  1238. 
VOL.   iir.  F  F 
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PLEA  purt  f  R.  S plaintiff, 

Between<  and 

CT.  C defendant. 

-; —  T.  C.  of  the  parish  of in  the  liberties  of  the  dty  of 

truih  of  plea       —  the  above-named  defendant,  maketh  oath  and 

fmu  darrein  eon-     gaith,  that  the  plea  hereunto  annexed  is  true  in  substance 

and  matter  of  fact 

T.C. 

Sworn  in  court,  the day  of 

before  me,  N.  C. 


ItMIMIICf. 


gj^Mwtlon  jn  ^  In  the  King's  Bench. 

release,  ^tf  dar-  ^\  2Vrw,  —  WiU"  i* 

thi"  th^'rcSS    ^'  \    ^^  *^®  ^^  plaintiff,  as  to  the  said  plea  of  the  said 
ivu  obudned  by    T.  3  defendant  by  him  above  pleaded,  aaithj  that  he  the  said 
s  plaintiff,  by  reason  of  any  thing  by  the  said  defendant  in 

that  plea  alleged,  ought  not  to  be  barred  from  further  having 
and  maintaining  his  aforesaid  action  thereof  against  the  said 
defendant,  because  he  saith,  that  the  said  supposed  writing 
of  release,  in  the  said  plea  mentioned,  was  had  and  ob- 
tained from  the  said  plaintiff  by  the  fraud  and  covin  of  the 
said  defendant,  to  wit,  at,  &c»  {venue).  And  this  the  said 
plamtiff  is  ready  to  verify,  wherefore  he  prays  judgment  and 
his  damages  by  him  sustained,  on  occasion  of  the  non-per* 
formance  of  the  said  several  promises  and  undertakings  in 
the  said  declaration  mentioned,  to  be  adjudged  to  him,  &c. 

*  See  pleas,  ante,  12d8.  1241. 


[  1246  ] 


DEMURRERS. 


In  the  K.  B.  (or  "  C.  P.-  or  ''Exehequerr)  to 

CD.^  Term,  —  WiU.  4.       d"clarationi, 

atB.  >  Aikd  the  said  defendant  by  £.  F.  his  attorneyi  OeDeraldemorr^r 
A.B.  "comes  and  defends  the  wrong  and  iiyury,  when,  &c*  ^o^declmtHm-. 
and  saysi  thAt  the  said  declai*ation  [of,  if  to  a  count  onlff,  *'  the 

said  • count  of  the  said  declaration/*]  and  the  matters 

therein  cM>ntained9  ill  nlanner  and  form  as  the  same  are  above 
stated  and  set  forth,  Are  not  sufficient  in  law  for  the  said 
plamtiff  to  have  or  maintain  his  aforesaid  action  thereof 
against  the  said  defendant,  and  that  he  the  said  defendant  is 
not  bound  by  law  to  answer  th^  sam^*  And  this  he  is  ready 
to  verify,  wherefore,  by  reason  of  the  insufficiency  of  the  said 

declaration  [ol*,  ** count  of  the  said  declaration,"]  in 

this  behalf,  the  said  defendant  prays  judgment,  and  that 
the  said  plaintiff  mliy  be  barred  from  having  or  maintaining 
his  aforesaid  action  thereof  against  him,  &c. 


[WAen  the  causes  qf  demurrer  are  stated,  as  is  in  general  Sppciai  dcmnr- 
advisable,  proceed  as  in  the  aboteform  to  the  end,  and  then 
asfoUows/] — And  the  said  defendant,  according  to  the  form 
of  the  Statute  in  such  case  mad^  and  provided,  states,  aitel 
shews  to  the  court  here  the  following  causes  of  demurrer  to 
the  said  declaration,  [or,  if  the  demurrer  be  to  some  parti* 

cular  count  only,  then  say^  ''  t6  the  said count  of  the 

said  declaration,**]  that  is  to  say,  that,  &c*  [Here  state  the 
particular  causes,  and  conclude  thus  •*]    And  also  that  the 

said  declaration  [or,  '* count  of  the  silid  declaration,*'] 

is  in  other  respects  uncertain,  informal,  and  irisuffioient,  &c.        causes  of 


DEMURRER  TO 
DECLARATION. 


For  that  the  said  declaration  is  not  entitled  of  any  court,  gpeciai  demurrer 

neither  doth  it  appear  in  and  by  the  said  declaration  in  for  ^hat  declara- 
tion i%  not  enti- 
"* """"^ '  tied  of  anyc6afc 

•  When  a  general  demorrer  form  of  deniiirrdr.  1  Lil.  Ent.  ,^"^1*"^' •^,JJ'^" 

to  the  whole  declaration  is  im-  8, 106. — Plead.  A.  213, 232. —  proiiilscl"S% 

proper,  see  11  East,  665.    For  1  Rich.  C.  P.  194, 195.— 2  Id.  *^  ' 

aa  objection  in  matter  of  form,  145.  See  several  forms  of  spe- 

thedemnrrersboald  in  all  cases  cial  demurrers,  post,  1247  to 

be  special,   10  East,  dui9.    See  1253. 

f  f2 
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cAufiCA  OF      what  court  the  said  action  is  brought  against  the  sud  de- 
DEChAUATioNs.   fcndant,  and  also  for  that  it  doth  not  appear  in  or  by  the 

said  declaration  of  what  Term  the  writ  or  process  upon 
which  the  said  declaration  was  founded,  was  or  is  returnable, 
and  also  for  that  the  said  declaration  is  not  entided  of  any 
Term  whatever.     And  also  for  that  it  doth  not  appear  that 
there  was  or  is  any  writ  or  process  whatsoever  sued  out  of 
any  court,  whereon  to  found  the  said  declaration  against 
him,  and  also  for  that  the  said  declaration  contains  two  dis- 
tinct promises  alleged  to  have  been  made  by  the  said  de- 
fendant to  the  said  plaintiff,  altogether  repugnant  to  and 
inconsistent  with  each  other,  and  also  for  that  the  said  first 
count  contains  two  several  promises,  alleged  to  have  been 
made  by  the  said  defendant  to  the  said  plaintifi^  founded  on 
certain  supposed  considerations  and  liabilities,  in  that  count 
alleged,  inconsistent  with  those  promises  and  undertakings, 
and  also  for  that  the  said  declaration  is  in  other  respects 
uncertain,  informal,  and  insufficient,  &c. 
[  1247  ] 
To  a  declaration       [Commencement  of  demurrer,  as  ante,  1246.] — ^That  the 
Mnerally  *of  *\he  ®*^*^  declaration  appears  to  be  exhibited  and  is  entitled  of 

term  when  the     Term  generally,  whereby  it  has  relation  to  and  must 

arcrned  lifter  the  be   deemed  a  declaration  of  the  first  day  of   that  Term, 
first  da}  •.  whereas  the  said  several  promises,  in  the  said  declaration 

mentioned,  are  all  of  them  therein  laid  to  have  been  made 
by  the  said  defendant,  and  the  said  several  causes  of  ac- 
tion therein  also  mentioned,  to  have  arisen  on  the day 

of in  the  year  of  our  lord  which  said day  of 

was  a  day  after  the  first  day  of  that  same Term, 

wherein  the  said  plaintiff  hath  so  declared  against  him  the 
said  defendant,  and  whereof  the  said  declaration  is  so  ge- 
nerally entitled  as  aforesaid ;  and  also  for  that  the  said  de- 
claration, by  the  memorandum  thereof,  appears  to  have 
been  exhibited  before  any  of  the  causes  of  action  of  the 
said  plaintiff  therein  mentioned,  appear  to  have  accrued, 
and  also  for  that  the  said  declaration  is  in  other  respects 
uncertain,  informal,  and  insufficient,  &c. 

To  a  hill  asrainKt        For  that  the  bill  aforesaid  appears  to  have  been  exhibited 
beln^g'eieir b«-fore  ^"  ^"^  entitled  of Term  last  past,  whereas  the  several 

causa  of  art  ion ___«_ _ 

appears  to  have 

»"••»*•  •  See  tlie  lonii,  1  T.  R.  116.      Dodsworlh  ».  Bowen.— Ante, 

Ante.  12  ;  vol.  i.  pag«^  204.  12,  and  the   last  form  ;  vol-  i* 

*»  5?ec  the  form,  5  T.  U.  325.      page  294,  292. 
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supposed  causes  of  action  therein  mentioned,  and  each  and       causes  or 

every  of  them  appear  to  have  arisen  and  accrued  on  a  day    ukclarahoi**. 

subsequent  to  that  Term ;  and  also  for  that  the  said  bill, 

by  the  memorandum  thereof  appears  to  have  been  exhibited 

before  the  said  several  supposed  causes  of  action  in  the  said 

bill  mentioned,  or  any, or  either  of  them,  did  accrue,  and 

also  for  that,  &c. 

That  there  is  not  in  all  or  any  of  the  counts  of  the  said  For  bein^  too 

declaration,  any  cause  of  action  shewn  or  stated  by  or  for  iStrngtsSfficieni 

the  said  plaintiff  to  have  or  maintain  his  aforesaid  action  «'a"»e  of  action ; 

against  the  said  defendant,  inasmuch  sis  in  the  said  decla*  are  divers  blanks 

ration  the  number  of  miles  which  the  said  horses,  in  the  ""^  material 

. ,  ,     -  .         -  1.^1  onii*«ioii»  in  tue 

said  counts  respectively  mentioned,  were  hired  or  let  out  to  declaraiioD. 
draw  the  said  several  carriages  or  hearses,  in  those  counts 
respectively  mentioned,  is  not  stated,  alleged,  or  specified 
in  any  of  the  counts  of  the  said  declaration,  nor  are  the 
places  from  and  to  which  the  said  horses  were  to  draw  the 
carriages  or  hearses,  or  any  of  them,  specifiod  ;  and  for  that  [  1248  ] 
there  is  no  specific  offence  charged  against  the  said  defend- 
ant in  any  of  the  counts  of  the  said  declaration,  and  for  that 
there  are  divers  blanks  left  in  each  and  every  count  of  the 
said  declaration,  and  there  are  divers  omissions  of  material 
statements  and  averments,  namely,  of  places,  terms,  and 
distances,  in  each  and  every  count  of  the  said  declaration  ; 
and  for  that  the  said  declaration  is  drawn  in  a  negligent, 
slovenly,  and  untechnical  manner,  disgraceful  *  to  the  re- 
cords of  the  court,  and  is  in  every  respect  insufficient,  un- 
certain, defectives,  and  informal,  &c. 

For  that  it  does  not  appear  in  or  by  the  said  declaration  For  not  stating 
on  what  day,  or  in  what  month,  the  said  defendant  made  promhJl  were  ^ 
the  said  several  supposed  promises  and  undertakings  therein  r^ade,  and  be- 

,  «»t  11         1         1  1.  can.*e  there  arc 

mentioned,  or  any  of  them ;  and  also  that  there  are  divers  blanks  leA  in  th« 
blanks  and  void  spaces  in  the  said  declaration  which  render  ^declaration, 
the  sense  thereof  uncertain  and  obscure,  &c. 

For  that  there  is  no  venue  or  place  alleged  in  or  by  the  For  omitting  tha 
said  second  count  of  the  said  declaration,  wliere  the  said  ^*^""^* 


*  Though  this  demurrer  was  sions,  seems  uunecessary,  aiitl 

framed     by    a    very  eoiinent  it  is   more  judicious  to  omit 

lleader,  yet   the  adoption    of  them, 
these  harsh,    abusive,   expres- 
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cAutBi  OF      defimdaal  was  indebted   lo  the  aaid  pUdoiiff  a3  tfaeieio 
To  last  cornit  Of      For  that  there  is  no  venue  or  place  alleged  ip  and  by  the 

a  declaration  for       . .   .  ,         _  ^  ^t  -    .  * 

not  layinsr  a  venue  sAid  laat-ieentioiied  coants,  or  any  or  either  ih  taeiB,  at 
ftncM  are  sop-  ^^^^  *®  '"^  defendant  b  supposed  to  have  coBuaiM  the 
po«ed  to  hav#t  several  offences  therein  respectively  mentionedy  or  any  Of 
been  committed,    ^j^j^^^  ^f  ^j^^^^  ^^^  ^^^  ^^^^  ^j^^  ^^j^  last^mentioned  coonts 

are  in  other  respects  uncertaini  &c. 

To  a  deciaraHon  For  that  in  and  by  the  said  declaratira  in  the  first  count 
ip  troverVod  "iu  thereof,  the  said  plaintiff  hath  declared  and  complained 
auompMt  K  against  the  said  defendant  in  a  plea  of  trespass  on  the  case 

for  a  certain  supposed  wrongful  conversion  and  disposal  of 
[  1249  ]      the  said  spaniel  and  setting-dog  therein  mentioned  of  tlie 

said  plaintiff  to  the  use  of  him  the  said  defendanti  and  vel 
in  the  second  and  last]  counts  of  the  said  declaratioiiy  the 
said  plaintiff  hath  declared  against  the  said  defendant  in 
the  above  suit  in  an  action  of  assumpsit  for  supposed 
breaches  of  express  or  implied  promises  in  not  retureiBg 
and  re-delivering  certain  spaniels  therein  respectively  men- 
tionedy  supposed  to  be  lent  and  delivered  by  the  said  plaintiff 
to  the  said  defendant,  and  not  for  any  supposed  wfongful 
conversion  and  disposal  thereof;  and  also  for  that  th««  aie 
in  the  said  declaration  pretended  causes  of  action,  different 
in  their  natures,  comprehended  and  included  in  die  same 
declaration,  to  wit,  a  pretended  cauae  of  action  founded  oo 
a  supposed  wrongful  conversion  and  disposal  of  a  spaniel 
and  setting-dog  of  the  said  plaintiff^  and  pretended  oaoaes 
of  action,  grounded  on  promises  which  are  incompatible 
with  each  other,  and  ought  not  to  be  joined  in  the  ssiae 
declaration ;  and  also  for  that  causes  of  action*  founded  on 
supposed  wilful  and  determined  wrongs  and  injuries*  ought 
not,  and  cannot  be  blended  and  included  in  one  and  the 
same  declaration,  with  causes  of  action  founded  on  pro- 
mises or  contracts ;  and  ako,  &c. 

To  a  declaration      For  that  it  is  not  stated  in  or  by  the  said  dedbration,  that 
ministratrix,  with  administration,  with  the  will  annexed,  of  all  and  singular  the 

tha  will  annexed,  '  — 

thlt"proMMit*       ^'^^^  declaration  was  held  for  misjoinder,  and  not  to  aoy 

ters  of  adminit-    sufficieot  ;     hut   the  cause   of  particular   count,  1   M.  &  ^ 

tration  were           deuiMrr^r  t^RuiHU  a,  uac^fid  pre-  dod. — Auto,  vol.  i.  page 2^,  9. 

granted  to  her  ^     cedent.     1'lie  defendant  rum^  ^  N.  P.       The   declafstioB 

demur  to  the  whole  declaration  aiatedi  that  "  J.  U.  late  of,  ^c. 
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goods  and  chattels,  rights,  and  credits,  which  wer6  of  the  causes  of 
said  £•  G.  deceased,  at  the  time  of  his  death,  was  in  due  d^^aratTom. 
fonn  of  law  committed  to  the  said  plaintiff  after  the  decease 
of  him  the  said  E.  6.  bat  in  lieu  th^eof  there  is  the  follow- 
ing allegation  mentioned  is  the  said  declaratbn,  that  is  to 
say,  <^  To  which  said  J.  P.  (the  pkuntiff )  administrator  of  all 
;ind  sbgular  the  goods,  chattels,  rights,  and  credits,  which 
were  of  the  said  E.  6.  deceased,  at  the  time  of  his  death, 
was  by  John,  by  Divine  Providence,  Archbishop  of  Can- 
terbury, primate  of  all  England,  and  metropolitan,  after  the 
decease  of  the  said  £.  G.  to  wit,  on,  &c.  at,  &c.  (venue) 
aforesaid,  in  due  form  of  law  committed,"  &c. 

[  1250  ] 
For  that  it  is  stated  and  alleged  in  and  by  the  said  first  The  first  connt  in 
count  of  the  said  declaration,  that  the  said  defendant  un-  i^*"tfr  prowlss 
dertook,  and  to  the  said  plaintiff  faithfully  promised  to  pay  ^  P»y  ^*»'"»r«' 
to  mm  the  said  sum  of  money  in  that  count  mentioned,  when-  reqnestcd,  and  to 
ever  afterwards  he  the  said  plaintiff  should  be  thereunto  Uyi^'^jJ^""^^^^ 
requested  ;  and  also  for  that  the  supposed  promise  and  under-  taking  to  pay  m 
taking,  in  the  said  second  count  of  the  said  declaration  men-  ^"^k  doM  by  de- 
tioned,  is  thereby  stated  and  alleged  to  have  been  made,  in  f^ndmia, 
consideration  that  the  said  defendant  had  done,  performed, 
and  bestowed,  by  himself  and  his  servants,  the  said  work 
and  labour  in  that  count  mentioned.     And  also,  &c. 

For  that  the  several  supposed  promises  and  undertakings.  To  second,  Uiird, 
in  the  said  second,  third,  and  last  counts  of  the  said  deck-  "^S^l^^l^^^^ 
ration  mentioned,  are,  and  each  and  every  of  them  is,  laid  laying  the  pro- 
and  alleged  to  have  been  made  cm  the  31st  day  of  November,  |l||^'bl?diiy!'"' 
in  the  year  of  our  Lord  1830,  when  there  was  no  such  day, 
and  it  wais  therefore   impossible  that  such  last^roentioned 
promises  and  undertakings,   or  any  of  them^  should  have 
been  made  thereon. 

For  that  the  said  plaintiffs  in  their  said  declaration  com-  Demnn-er  to  de- 

plain  of  the  said  defendants,  executors  as  aforesaid,  in  the  aga'/nst  exTcutors 

debet  and  detinei,  whereas  the  said  plaintiffs  ought  to  have  ^^^  declaring 

declared  against  them  the  said  defendants  in  the  detinet  ttie  dtbti  and  de- 


imet 


^ 


was  summoDed  to  answer  J.  P.  letters    of    administration    is 

adininistrator,  witbthe  will  an-  staled,  which  was  the  cause  of 

ncxed,**  ^c. ;  but  which  latter  demurrer. 

words   were    omitted    in    the  *  See  ante,  vol.  t.  page  315. 
breach,  where  the  granting  of 


1250  DEMURRERS. 

cAutBt  OF       only,  since   the  said  plaintiffs  sue  the  said  defiendants  as 
DBcTAR!TroMs.   cxecutoFS  of  thc  last  will  and  testament  of  E.  F.  deceased; 

and  for  that  it  appears  in  and  by  the  said  deciaraUon,  that 
the  said  defendants,  executors  as  aforesaid,  cannot  owe  the 
said  money  demanded  of  them  to  the  said  pisuntiffa,  inas- 
much as  they  the  said  plaintiffs  sue  the  said  defendants  as 
executors  as  aforesaid. 

The  like  in  an-        For  that  the  said  plaintiffs  have  declared  against  the  said 
otber  form.  defendant  in  the  debet  and  detinet,  although  the  said  plain- 

tiffs are  stated  to  be  executors  of  the  last  will  and  testament 
of  the  said  E.  F.  deceased,  and  ought  therefore  to  have 
declared  against  him  in  the  deiinet  only. 

Demurrer  to  de-  I^^r  that  the  said  plaintiff  hath,  in  and  by  his  said  decla- 
claratioii  in  uire  ration,  declared  upon  a  judgment  supposed  to  have  been 
ment  for  not  lay  given,  and  a  cause  of  action  supposed  to  have  arisen  in  the 
tK  connr"where  ^^^^^Y  ^^  Middlesex,  and  yet  hath  laid  the  venue  of  and  in 
the  jiid^cment  was  his  said  action  in  London,  and  hath  not  shewn  any  cause  of 
r  "lOKi  1  action  arising  there  whereon  to  ground  the  said  suit,  and  fur 
L    -^^M       that   the   said  plaintiff  hath    not    laid   any  projier  venue 

therein,  &c. 

Deranrrer  for  not  For  that  the  said  plaintiff  hath  not  brought  the  said  sup- 
S*a  deed  ?"*  ^'^^  posed  deed   of   release   into   court,    or  made  any  profert 

thereof,  and  because  the  defendant,  in  the  manner  the  said 
supposed  deed  of  release  is  above  pleaded,  cannot  have  oyer 
of  tlie  same  so  that  she  might  know  whether  it  is,  or  is  not 
the  deed  of  the  said  defendant,  and  because  it  doth  not 
appear  by  the  plea  whether  the  said  supposed  deed  of  re* 
lease  is  actually  destroyed,  or  whether  it  doth  not  still  exis^ 
and  is  only  lost  or  mislaid. 

For  not  describ.  For  that  it  is  not  alleged,  nor  does  it  appear  by  the  said 
iiM  in  a  dedara-  t'^claration  of  the  said  plaintiff,  when,  or  in  what  particular 
tton  in  replevin «.  place  or  places  in  the  ssud  parish,  in  the  said  declaration 

mentioned,  the  goods  and  chattels  in  the  said  declaration 
mentioned,  or  any  part  thereof,  were  taken^  whereby  the  said 
defendant  is  totally  prevented  from  making  a  proper  defence 
to  the  said  declaration,  and  for  want  of  naming  or  mentioning 
in  the  said  declaration  the  place  or  places  where  the  said 
goods  and  ciiattels,  or  any  part  thereof,  are  above  supposed 


•  See  ante,  482.  «  Sec  ante,  843. 

>»SeeaT.R.  161. 
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to  have  been  taken,  the  defendant  is  prevented  from  taking    _^^^^J^*JJ^ 
any  issue  upon  the  place  of  taking,  &c. 
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For  that  the  said  plaintiff  hath  not,  in  and  by  his  said  de-  For  not  properly 
claration,  alleged  or  shewn  in  what  particular  place  or  places,  cusUiqu^mndfor 

within  the  parish  of the  said  defendant  took  the  said  not  specifying  the 

goods  and  chattels  in  the  said  declaration  mentioned,  or  any  cattle,  &c.  dis- 
part thereof,  nor  hath  specified  or  shewn  in  his  said  decla-  ^"Jn^^* 
ration  the  number  or  kind  of  cattle  by  the  said  declaration 
alleged  and  supposed  to  have  been  taken  by  the  said  defend- 
ant; by  n;ieans  whereof  the  said  plaintiff  hath  endeavoured 
to  prevent  the  said  defendant  from  making  a  proper  defence 
to  the  said  declaration,  &c. 

For  that  the  said  plaintiff  by  his  said  declaration  com-  Demnrrer  to  de- 
plained  against  the  said  defendant,  as  if  the  supposed  cause  '^'^^'^^IJ"  'JLti*^^*" 
of  action,  in  the  said  declaration  mentioned,  had  been  a  mere  trespawes  by  way 
consequential  injury,  whereas  it  appears  to  have  been  an  omSuing  vi^et  ar- 
immediate  and  direct  trespass  committed  by  the  said  defend-  i"<«  and  contra 
ant  to  the  property  of  the  said  plaintiff;  and  for  that  the  ^^  * 
said  plaintiff  hath  complained  against  the  said  defendant  as       ^  ^ 

in  a  plea  of  trespass  on  the  case,  whereas  the  declaration 
ought  to  have  been  in  a  plea  of  trespass  vi  et  armis ;  that 
the  said  defendant  was  not,  by  the  said  declaration,  positively 
charged  with  any  of  the  facts  therein  contained,  and  the 
same  were  only  charged  by  way  of  recital,  whereas  they 
ought  to  have  been  positively  averred  upon  him ;  and  also 
that  it  is  not  alleged,  that  the  supposed  trespass  was  com- 
mitted with  force  and  arms,  nor  against  the  peace,  &c. 

That  the  said  plaintiff  hath  declared  against  the  said  de-  To  declaration, 
fendants,  as  assignees  of  £•  F.  a  bankrupt,  whereas  if  they  ?"'»  ^"f  ^'f^i*''' 
are  liable  at  all,  they  are  liable  on  their  own  personal  lia-  t'endants  as  assig- 
bility,  and  not  as  assignees  as  aforesaid ;  and  for  that  the  Jbr  *^;i^y"?ng'jj^ 
venue  in  each  and  every  of  the  counts  in  the  said  declaration  ^^nne  suffici- 
IS  not    sufficiently  laid,   the  same  being  laid  at  Walworth  beginning  tbe  de- 
Common,  without  naming  any  parish,  town,  or  village ;  and  claration  "  For 
for  that  the  said  supposed  trespasses  in  the  said  first  count  being  in  trespaM'; 
of  the  said  declaration  mentioned,  are  not  charged  directly,  f®"''J***y>  ^n'^ri*" 
expressly,  or  positively,  but  tlie  same  are  only  stated  and  set  words  badly 
forih  by  way  of  recital  and  inducement ;  and  also  for  that  in  **^'*'  *'^' 
the  said  third  and  last  counts  of  the  said  declaration,  there 

*  See  a  similar  form,  6  T.  R.64K. 
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CAUSES  OF      sLve  ccrtam  words  which  are  wholly  uiuntelli|nble»  and  the 
DrcLARATioNs.  vords  "twelve  other  different  ajrticles  do  &  cufuhb,   are 

uncertain  and  unintelligible  ^  and  for  that  the  said  decla- 
ration is  in  other  respecta,  &c* 

For  stafiug  «n  u»  For  that  the  said  plaintiffs  have,  in  and  by  the  said  fint 
coaniittcd  on  di-  count  of  the  said  declaration,  complained  against  the  said 
ton'^*^^'  ^"^      defendants  of  and  for  a  personal  trespass  therein  and  therebj 

supposed  to  have  been  committed  by  the  said  defendants  oDi 
&c.  and  to  have  been  from  thence  continued  on  divers  daji 
and  timea  from  and  between  that  day  and  the  day  of  the 
commencement  of  the  said  suit,  when  by  law  they  ought  to 
have  declared  against  the  said  defendants  for  the  said  tres- 
pass, if  any  hath  been  committed,  as  having  been  committed 
on  some  certain  or  stated  day,  and  to  have  c<mfinedand 
[  1253  ]       limited  the  said  trespass  to  that  day  in  particular^  and  aot 

have  continued  the  same  from  time  to  time,  and  in  manner 
and  form  as  in  the  said  first  count  is  above  set  forth;  and 
idso  for  that  the  said  defendants  cannot  either  deny,  plead 
to,  or  justify  the  matters  contained  in  the  said  first  count  of 
the  said  declaration,  as  in  the  said  first  count  of  the  said 
declaration  is  pleaded  and  set  forth ;  ai^d  also  for  that  the 
said  first  count  of  the  said  declaration  is  in  other  respects 
uncertain,  &c. 


See  6  East,  391,  395. 
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in  tk»  K,  B,  (or  »•  C  P.''  or '' Exchtqim:') 

Term,  —  Will,  4^ 


••^•^^ 


And  the  aaid  plaintiff  saith,  that  tha  aaid  plea  of  the  General  demur, 
^aid  defendant^  and  the  matters  therein  contained)  in  manner  ^^1^/!!.^  "* 
and  form  aa  the  same  are  above  pleaded  and  set  forth,  are 
not  sufficient  in  law  to  quash  the  said  bill  \pr  '^  wril>"]  and 
that  he  the  aaid  plaintiff  is  not  bound  by  the  law  of  the  land 
to  answer  the  same.  And  this  he  is  ready  to  verify.  Where^ 
fore,  for  want  of  a  sufficient  plea  in  this  bebalfi  the  said 
plaintiff  prays  judgment,  and  ihal  the  said  defendant  may 
answer  further  to  the  said  declaratiou,  &c. 


[Saane  oa  tb0  abowe  form  to  the  end^  cmd  then  proce^ 
^  follows :] — And  the  said  plaintiff*  according  to  the  form 
qf  the  Statute  in  such  case  made  and  provided,  states  and 
shews  to  the  court  here,  the  following  causes  of  demurrer 
to  the  said  plea,  that  is  to  say,  that,  &c.  [Here  eet  out  the 
oam$e4t  (vnt  conclude  aa  folhwi ;] — And  abo  that  the  said 
plea  ia  in  other  respects  uncertain^  informal)  uki  insuffl- 
<aeqt,  &Q, 

For  that  the  aaid  R.  by  his  plea  afocesaid>  hath  admitted 
himself  to  be  the  person  named  the  defendant  in  and  by 
the  aforesaid  bill  and  dcetaration  of  him  the  said  plaintiff  ^ 
and  also  for  tllAt  die  said  plea  is  in  other  respects  informal 
and  insufficient. 

For  that  the  said  John,  otherwise  N.  G.  in  the  beginning 
of   his  said  plea,  prayed  judgment  of   the  original  writ 


SPECIAL 
DBMCRRBR  TO 

PLBA  III 
ABATBMBHT  K 


*  As  to  the  form  of  this  de* 
marrer»  and  the  joinder  there- 
to, see  2  Ssaod.  210  b,  f,  g, 
n.  2.  211,  o.  3.^10  Wentw. 
Index,  xxvi*  And  see  infra. 
See  forms,  1  Lil.  Ent.  4.  12. — 
PI.  A.  306.  If  the  demarrer 
be  special,  the  introd action  to 
the  causes  of   demurrer  will 


be  the  same  as  in  the  above 
special  demvrrer  to  a  plea  in 
bar. 

^  A  demurrer  to  a  plea  in 
abatement  need  never  assign 
causes  of  demurrer,  2  M.  &  8. 
485. 

<^  See  6  T.  R.  487.  —Ante, 
vol.  i.  page  400. 


GADSBS  OF 
DBMURRBR. 

To  plea  in  abate* 
mcfit  (of  misDo- 
nier  of  defendant) 
keginning  "  Antl 
the  §M  Ricliard 
•lied  bT  llie  name 
ol*  Robert,"  Ste. « 


For  pleading  a 
variance  from  the 
original  writ 
without  craving 
oyer,  and  for  not 
giving  a  better 
writ. 
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cAvsBi  or       aforesaid,  although  he  hath  thereby  alleged  a  matter  sup- 
DBMURRKR.     p^^  ^^  jjg  apparent  on  the  face  of  the  said  original  writ, 

to  witj  that  the  said  original  writ  was  sued  out  against  him 
by  the  name  of  J.  L.  only,  and  not  by  the  names  of  John, 
otherwise  N.  G.  L. ;  and  also  for  that  the  said  John,  other- 
wise N.  G.,  hath,  in  and  by  the  said  plea,  alleged  a  8up> 
posed  variance  between  the  original  writ  and  declaratioB 
aforesaid,  without  craving  oyer  of  the  said  original  writ,  or 
setting  forth  the  same ;  and  also  for  that  the  said  plea  i« 
double,  in  this,  to  wit,  that  the  said  John,  otherwise  N.  G., 
hath  thereby  alleged  a  supposed  variance  between  the  on* 
ginal  writ  and  declaration  aforesaid ;  and  also  that  he  is  not, 
nor  at  the  time  of  suing  the  said  original  writ  of  the  said 
Jonathan,  was  or  ever  before  had  been  called  or  known  by 
the  christian  name  of  John ;  and  also  for  that  the  aaid  John, 
otherwise  N.  G.  hath  not,  in  or  by  his  said  plea,  stated  or 
alleged  his  real  name,  so  as  to  give  the  said  Jonathan  a 
better  writ  against  him  the  said  John,  otherwise  N.  G. ;  and 
also  for  that  the  said  John,  otherwise  N.  G.,  hath  not,  in 
or  by  his  said  plea,  denied,  but  hath  admitted  that  he  is 
called  and  known  by  the  name  of  N.  G.  L.,  as  by  the  said 
declaration  is  above  supposed ;  and  also,  &c. 

To  plea  in  abate-  For  that  by  the  said  declaration  it  appears,  that  the  said 

ning  *'^AncMbe  plaintiff  hath  brought  his  action  against  H.  F*  and  no  soch 

7' N.^'^'"  **^*'T  person  as  A.  W.  is  mentioned  in  the  said  declaration,  and 

person  named  in  yct  the  said  plea  begins  with  these  words,  **  And  the  said 

whe^sTfchouW  A.  W.**  which  is  wholly  repugnant  to  the  said  declaration; 

liave  i>een  wtated  and  for  that  the  Said  plea  is  not  any  answer  to   the 

lu^  b^^^^^^'  declaration,  and  is  wholly  uncertain,  &c. 

uanie,"  6ic.  • 


»  See  3  Wils.  614.— Ante,  vol.  i.  page  490. 


[  1256  ] 


DEMURRERS  TO  PLEAS  IN   BAR. 


In  the  K.  B.  (or  "  C.  Pr  or  "  Exdiequerr) 

Term,  —  WiU.  4. 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  de-  General  demar- 
fendanty  by  him  [secondly]  above  pleaded,  saith  that  the  ^uumpmt  s 
same,  and  tlie  matters  therein  contained,  in  manner  and 
form  as  the  same  are  above  pleaded  and  set  forth,  are  not 
sufficient  in  law  to  bar  or  preclude  him  the  said  plaintiff 
from  having  or  maintaining  his  aforesaid  action  thereof 
against  the  said  defendant,  and  that  he  the  said  plaintiff  is 
tiot  bound  by  law  to  answer  the  same.  And  this  he  the 
said  plaintiff  is  ready  to  verify.     Wherefore,  by  reason  of  ^ 

the  insufficiency  of  the  said  plea  in  this  behalf,  the  said 
plaintiff  prays  judgment  and  his  damages,  by  reason  of  the 
not  performing  of  the  said  several  promises  and  under- 
takings in  the  said  declaration  mentioned,  to  be  adjudged 
to  him,  &c. 

TSame  as  the  above  form  to  the  end.  and  then  proceed  Special  demorrer 
as  follows ;] — And  the  said  plaintiff,  according  to  the  form  ^^ 

of  the  Statute  in  such  case  made  and  provided,  states  and 
shews  to  the  court  here,  the  following  causes  of  demurrer 
to  the  said  [second]  plea,  that  is  to  say,  that,  &c.  [Ilere  set 
out  the  causes^  and  conclude  thus:"] — And  also  that  the  said 
[second]  plea  is  in  other  respects  uncertain,  informal,  and 
insufficient,  &c. 

{General  or  special  demurrer,  as  in  the  forms,  supra,  Toapleninifc6i% 
except  as  to  ilie  prayer  of  judgment,  which  is  as  follows/] 
Prays  judgment  and  his  debt  aforesaid,  together  with  his 
damages  by  him   sustainrd,  on  occasion   of  the   detention 
thereof  to  be  adjudged  to  him,  &c. 

[General  or  special  demurrer,  as  in ^  the  forms,   supra,  To  a  plea  in  «»• 
except  as  to  the  prat/er  of  judgment,  which  is  as  follows/]  **""* 

»  Plead.  Ass.  356,  7.  *=  1  Rich.  C.  P.  197. 

^  I  Lil.  £nt.  lO.i.     See  seve-  *  See  form.  Plead.  Ass.  342. 

ral  forms  of  special  demurrers,  I  M.  &  S.  356. 
post,  1257  to  1262. 
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TO  PLBikt.  Prays  judgment  and  his  damages  by  him  sustained,  on  occa- 
sion of  the  said  breach  of  covenant  in  the  said  declaration 
mentionedi  to  be  adjudged  to  him,  &c. 

To  a  plea  in  mm.       l^GenercJ  or  special  demurrer  y  as  in  the  forms  ^  ante^  ISSG, 

except  as  to  the  prayer  of  judgment^  which  is  as  follows  :'\ 
Prays  judgment  and  his  damages  by  him  sustained,  on  occn- 
sion  of  the  committing  of  the  said  gricTances,  to  be  adjudged 
to  hfan,  &c. 

To  an  osoipry  or  And  the  said  plaintiff  saith,  that  the  said  avowry  [ot^ 
cogoiance.  n  cognizance  "]  of  the  said  defendant  and  the  matters  there- 

in contained,  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  for  the  said 
defendant  to  avow  or  acknowledge  the  taking  of  the  aaid 
cattle,  in  the  said  deelaration  above-mentioned,  in  the  siud 
place  in  which,  &c.  to  be  just ;  and  that  he  the  said  plaintiff 
is  not  bound  by  law  to  answer  the  same.  And  this  he  the 
sdd  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment 
and  his  damages,  by  reason  of  the  taking  and  unjustly  de- 
taining of  the  said  cattle,  to  be  adjudged  to  him,  &c. 

To  a  plea  in  tru'  [Genercd  or  special  demurrer.^  as  in  the  forms  ^  antey  1256, 
^''  except  as  to  t/te  prayer  of  judgment,  which  is  as  follows  :] 

Prays  judgment  and  his  damages  by  him  sustained,  on  occa- 
sion of  the  committing  of  the  said  trespasses,  to  be  adjudged 
to  him,  &c. 

CAUSES  OP 

DEMURRER.  ^ 

For  not  conclad-      ^or  that  the  said  defendant  hath  not  concluded  his  said 

ing.  to  the  coon-  ple^  jjy  putting  himself  upon  the  country,  &c. 
try. 

Demurrer  to  two  That  the  defendant  has  not  by  his  plea  traversed  or  de- 
acUon^n^the  case  ^'^^»  ^^  attempted  to  put  in  issue  any  matter  of  fact  alleged 
for  non-perform-  by  the  plaintiffs,  but  has  introduced,  and  attempted  to  put 
mcnt».  *"**^*'  ^^  issue,  matters  of  fact  not  alleged,  nor  necessary  to  be 

alleged ;  and  that  the  plea  is  no  answer  to  the  said  first 

count,  but  evasive  and  argumentative,  &c. 

Demorrer  lo  a  For  that  the  said  defendant  hath  not,  in  or  by  his  said 
II^^aL*^^^*    pl*a»  confessed  and  avoided,  or  traversed  and  denied  thi 

pleaded  to  an  ac-  * 

tion  of  assumpsit,  making  of  the  several  promises  and  iitldertakings  in  the  said 

declaration  mentioned;  and  also  for  that  the  said  plea  is 

inartificially  pleaded,  and  in  other  respects  uncertain,  &c. 


See  the  form  in  the  case  of  Jones  v,  fiarlLley,  Dongl.  685. 
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Iliat  the  8aid  plea,  amottnts  to  the  general  issue ;  and  for      cavsks  op 
that  die  Mid  defendant,  in  and  by  his  said  plea,  hath  at-     »»^|^*»- 
tempted  to  put  in  issue,  to  be  tried  by  a  jury,  a  matter  of  That  the  plea 
right  that  is,  what  sort  of  wood  the  said  defendant  had  a  "".^f  u,*f 
right  to  cut  or  take  for  the  making,  maintaining,  and  sup«  an^  for  pnttiiig 
portmg  of  the  said  fences  in  the  said  plea  mentioned ;  and  of  ^^i^ «,«]  f^ 
for  that  the  said  defendant  hath  not,  in  his  said  plea,  set  "•»*  '^^^^^JL*?* 
forth  what  sort  of  wood  he  the  said  defendant  had  a  right  to  Msifa  proptr 
to  cat  or  take  for  the  purpose  in  the  said  plea  mentioned ;  ''<»^»*«'* 
and  tar  that  he  hath  not  in  his  said  plea  set  forth  that  no 
such  sort  of  wood  was  on  the  said  premises,  nor  hath  he 
set  forth  what  the  custom  of  tlie  country  is  with  respect  to 
the  making,  maintaining,  and  supporting  of  the  said  fences 
in  the  said  plea  mentioned,  or  any  custom  relating  thereto ; 
and  for  that  the  said  defendant  hath  not  set  forth  in  his 
said  plea  any  request  to  the  said  plaintiff  to  assign  proper 
wood  for  the   purpose  in  the  said  plea   mentioned;   and 
for  that  the  said   plea  is  in  other  respects  multifarious, 
defective,  &c« 

That  although  the  said  cause  of  action,  in  the  said  first  To  a  plea  In  as^ 
count  of  the   said   declaration  mentioned,  did  not  accrue  JSJlSJi  tlotof"** 
upon  the  making  of  the  said  promise  and  undertaking  in  where  defendant 
that  count  mentioned ;  yet  nevertheless  the  said  defendant  nmpiii  Utftm  ttst 
hath  pleaded  that  he  did  not  undertake  or  promise,  within  *'**^  *"*^**ijf 
six  years  next  before  the  suing  out  of  the  original  writ  of  iij/ra  »ex  omm. 
the  said  plaintiffs,  instead  of  pleading  that  the  said  cause  of 
action  of  the  said  plaintiffs,  did  not  accrue  to  them  within 
that  time ;  and  also,  &c. 

• 
That  although  the  said  causes  of  action  in  the  said  first.  The  like  in  an 
second,  and  third  counts  mentioned,  did  not  arise  or  accrue 
upon  the  making  of  the  promises  and  undertakings  in  those 
counts  mentioned,  but  on  contingencies  and  on  the  happen* 
ing  of  events  which  occurred  after  the  making  of  the  said 
promises  and  undertakings ;  yet  the  said  defendant,  in  and 
by  his  said  plea,  states,  that  he  the  said  defendant  did  not, 
at  any  time  within  six  years  next  before  the  exhibiting  of 
the  bill  of  the  said  plaintiff  in  this  behalf,  undertake  or  pro- 
mise in  manner  and  form  as  he  the  said  plaintiff  hath  above 
thereof  complained  against  him,  instead  of  pleading  as  to 

-_-  —  —    —     _         — ^.-  —  ^ 

*  See   form,  vol.  xviii.  MS.  Mr.  Justice    Ashhorftt's   Paper 
Books,  77. 
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DEMURRERS  TO 


CAUftKS   OF 

DEMURRER. 


pleading 
l)le,  in  til 


For 

double,  in  the 
county  court,  to 
an  action  of  as- 
tonpsit— First, 
the  general  issue ; 
secondly,  that  the 
cante  of  action 
did  not  accme 
within  six  years 
before  issuing  out 
of  the  original 
aumnions. 


Demnrrer  to 
pleas  to  a  decla- 
ration in  assump- 
sit ( for  a  wager 
depending  on  a 
foot-race)  that 
the  second  plea 
amounts  to  Uie 
general  issue,  and 
that  there  is  no 
matter  of  fact 
tlierein  in  avoid- 
ance of  the  agree- 
ment mentioned 
in  the  declara- 
tion, and  consists 
wholly  of  matter 
of  law,  on  which 
no  issue  can  he 
taken;   and  to 
another  plea  for 
supposing  a  fact 
not  set  forth  in 
declaratiun. 


Demurrer  to  a 
plea  (of  nan  «it- 
iumptrit,  except 
as  to  part,  and 
tender  of  that 
part)  to  debt  on 
simple  contract. 


the  gaid  first,  second,  and  third  counts,  that  tlie  causes  of 
action  therein  mentioned,  did  not  accme  within  dx  yesrs. 

For  that  the  said  pleas  are  douUe,  and  •oontain  a  two4bkl 
answer  to  the  said  dechiration,  in  this,  to  wk,  that  the  csid 
defendant  hath  thereby  pleaded  and  alleged,  that  he  did  not 
undertake  and  promise  in  manner  and  form  as  the  said  pdsin- 
tiff  hath  above  thereof  complained  against  him,  and  also  the 
several  causes  of  action  in  the  said  declaration  mentioned, 
did  not,  nor  did  any  of  them,  accrue  to  the  said  plaintiff  at 
any  time  within  «x  years  next  before  the  date  of  the  said 
plaintiff's  issuing  out  his  original  aummonsin  this  behalf; 
and  also,  &c. 

For  that  tlie  said  last*mentioned  plea,  in  manner  and  (bm 
as  the  same  is  above  pleader!,  amounts  to  the  general  issue, 
and  tends  to  great  and  unnecessary  prolixity  of  pleadinjir; 
and  also  for  that  the  said  defendant  hath  not,  in  or  bj  bis 
said  last  plea,  alleged  or  shewn  any  matter  of  fact  in  avoid- 
ance of  the  said  agreement,  or  the  said  promise  and  under- 
taking of  the  said  defendant  in  the  said  first  count  of  the 
said  declaration  mentioned,  hut  that  tbe  said  last-menticmed 
plea  consists  altogether  of  matter  of  law,  upon  which  no  apt 
or  material  issue  can  be  taken,  &c.  And  as  to  the  said  plea 
of  the  said  defendant,  by  him  thirdly  above  pleaded,  as  tn 
the  said  second  count  of  the  said  declaration,  and  tbe  said 
promise  and  undertaking  in  th<it  count  mentio&ed,  the  said 
plaintiff  suith  [same  as  tlemurrer  to  the  above  pieaS]  [Dt- 
murrer  to  fourth  plea  the  same  as  that  to  the  second^  to  the 
end,  and  then  proceed*] — And  also  for  that  the  said  defend- 
ant hath,  in  and  by  his  said  lant^mcntioiied  plea,  bupposed 
that  the  several  sums  of  £ —  and  £ —  were  and  are  mentiooed 
in  the  said  count  as  intended  to  be  respectively  paid  by  the 
said  £.  F.  and  the  said  defendant  to  the  said  plaintiff,  in 
the  event  in  that  behalf  aforesaid,  when,  in  truth  and  in  fact, 
no  sum  of  £ —  was  or  is  mentioned  in  the  said  count,  nor 
any  sun  of  money  wliatsoever,  &c. 

For  that  the  said  defendant  hath  not,  in  or  by  his  said 
plea,  confessed  and  avoided,  or  traversed  and  denied,  that 
he  owes  to  the  said  plaintifis  the  said  sum  of  £ —  above 
demanded,  or  any  part  thereof;  and  also  for  that  the  said 
defendant  hath,  in  and  by  eadi  of  his  said  pleaa,  tendered 
an   immaterial    issue ;    and    also    for  that  the    said   pleas, 
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although  they  profess  to  be  and  contain  on  answer  to  the  caosbs  of 
whole  of  the  said  declaration,  do  not,  in  truth,  contain  any  ""^"w"*"*- 
answer  to  the  same;  and  also  for  that  the  said  pleas  are 
pleaded  as  if  the  said  declaration  had  been  a  declaration  on 
promises,  whereas  the  same  is  a  declaration  in  debt ;  and  for 
that  the  first  of  the  said  pleas  denies  that  the  said  defendant 
did  undertake  or  promise,  instead  of  denying  that  the  said 
defendant  was  indebted  to  the  said  plaintiffs ;  and  for  that 
the  second  of  the  said  pleas  states,  that  the  said  defendant 
was  ready  and  willing  to  pay  the  said  sum  of  £ —  therein 
mentioned,  from  the  time  of  making  the  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  as  to  the 
said  sum  of  £ —  instead  of  stating  that  he  was  ready  and 
willing,  from  the  time  of  his  becoming  indebted  to  the  said 
plainttfis  in  manner  and  form  as  the  said  plaintiffs  have  in 
their  said  declaration  complained  against  him,  &c. 

That  although  the  said  plaintiff  in  his  declaration  hath  For  Heading  tia 
demanded  of  and  from  the  said  defendant  a  sum  certain,  bonci^^RmTfor  not 
due  to  him  the  said  plaintiff  from  the  said  defendant,  by  pleading  to  the 

•_^  «  .,•  ,  ,,  <•        *  .  1  1  .1    wioi«  of  the 

virtue  of  a  wnting  obligatory  under  his  seal ;  yet  the  said  money  dproauded 
defendant  hath  not,  in  or  by  his  plea,  dented  the  said  writing  ^y  tf  **'J?1^ '"  **'* 
obligatory  to  be  his  deed,  nor  in  any  manner  shewn  himself 
to  be  discharged  therefrom ;  and  also  for  that  the  defend- 
ant should  have  pleaded  that  the  said  writing  obligatory 
was  not  his  deed,  and  not  that  he  did  not  owe  the  debt  de- 
manded ;  and  also  for  that  although  the  siud  plaintiff  hath 
demanded  the  sum  of  £ —  yet  the  defendant  hath  only 
pleaded  to  the  said  sum  of  £ —  above  demanded,  and  hath 
not  traversed,  denied,  confessed,  or  avoided  the  action  of 
the  said  plaintiff,  as  to  the  residue  of  the  said  sum  of  £ — ; 
and  also,  &c. 

For  that  the  said  defendants  have  not,  in  or  by  their  said  Drmnrror  to  a 
plea,  denied  that  there  is  any  such  record  of  the  recovery  recm-ulni!,  b! to 
against  them  the  said  defendants,  at  the  suit  of  the  said  «  dorUration  on 
plaintiflT  remaining  in  the  said  court  of  our  said  lord  the  cover^ir7n  k^b. 
kinff,  before  the  king  himself,  as  in  and  bv  the  said  first  !|"**  *'^^  money 

*  burrowed  •    tor 

count  of  the  said  declaration  is  above  in  that  behalf  alleged;  not  an^wJrinfr 
and  also  for  that  the  said  plea,  although  it  professes  to  be  {leriv'*'a?yi'he 
and  contain  an  answer  to  the  second  count  thereof,  yet  it  in  second  not  at  alK 
trutli  contains  m>  answer  thereto,  &c. 

vol.*  in.  a  G   , 
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DEMURRERS   TO 


CAUSES   OP 
DKMl  HRBK. 


To  plea  (to  debt 
on   bond  cnudi- 
tioned  for  per- 
formancp  of  cer- 
tain articles  of 
aicrerment)  for 
Dot  setting  forfh 
tbe  articles  of 
nrhich  defendant 
pleaded  general 
performance ; 
and  for  thai  it 
does  not  appear 
bnt  that  the  ar- 
ticles might  con- 
tain negative  or 
di^jnnctive  co- 
venants'. 

[  1261  ] 


For  that  the  condition  of  the  said  writing  obligatory  re< 
fers  to  certain  articles  of  agreement  to  be  performed  by  the 
said  defendant,  for  the  performance  of  which  the  said 
writing  obligatory  is  made  and  conditioned,  but  the  sud 
defendants  have  not  in  their  said  plea  set  forth  the  said 
articles  of  agreement,  though  they  have  pleaded  perform- 
ance of  the  matters  therein  contained  generaliy,  but  only  so 
much  thereof  as  is  recited  in  the  said  condition;  and  also 
for  that  the  said  articles  of  agreement,  for  any  thing  vhich 
appears  to  the  court,  miirht  contain  negative  or  disjunctive 
covenants,  to  which  performance  cannot  be  pleaded  ge- 
nerally ;  and  also  for  that  articles  of  agreement,  not  before 
the  court,  or  in  any  manner  set  out  in  the  said  plea  of 
the  said  defendants,  or  in  the  record,  cannot  by  law  be 
pleaded  against  a  bond  for  securing  the  performance  of 
such  articles,  &c. 


To  fonrth  plea  to 
an  action  of  co- 
venant for  being 
double,  and  for 
concluding  with 
a  verification  in- 
stead of  to  the 
country. 


For  not  denying 
tbe  substantial 
matter  in  the 
breach  of  cove- 
nant, and  for 
offering  to  put 
iu  issue  matter 
not  properly  is- 
suable. 


That  the  said  foui'th  plea,  in  manner  and  form  as  tbe 
same  is  above  pleaded,  is  double,  in  this,  to  wit,  that  two 
several  and  distinct  breaches  of  covenant  are  therebv 
pleaded  in  bar  of  the  said  action  of  the  said  plaintiff;  an'i 
also  that  the  said  fourth  plea  contains  several  and  distinct 
matters  of  defence;  and  also  that  the  said  plaintiff  cannot 
take  or  offer  any  certain  issue  upon  the  said  fourth  plea ; 
and  also  that  the  same  fourth  plea  ought  to  have  concluded 
to  the  country,  and  not  with  a  verification,  &c. 

For  that  the  said  defendant  hath,  in  and  by  his  said  plea, 
put  in  issue  a  matter  of  inference  from  the  fact  before 
alleged ;  and  for  that  the  said  defendant  hath,  in  and  by 
his  said  plea,  offered  to  put  in  issue  a  matter  not  properly 
issuable ;  and  for  that  the  said  defendant  hath  not,  in  and 
by  his  said  plea,  denied,  confessed,  or  avoided  the  sub- 
stantial matter  in  the  said  breach  of  covenant  above  alleged; 
and  for  that  the  said  plea  is  in  various  other  respects  in- 
formal, &c. 


That  defendant, 
whose  estate  is 
a  particular  one, 
has  not  shewn 
who  were  the 
penoos  seised  in 
fee. 


For  that  the  said  defendant  hath  not,  in  or  by  his  said 
avowry,  shewn  or  set  forth  whether  any  or  what  person  or 
persons  was  or  were  seised  in  his,  her,  or  their  demesne,  as 
of  fee,  of  and  in  the  said  place  in  which,  &c.  or  under  whom 
the  said  defendant  became  or  was  seised  of  and  in  the  said 


"^  See  4  East,  342. 
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place  in  which,  &c.  in  his  demesne  as  of  freehold,  for  the  causes  of 
term  of  hia  natural  life,  nor  hath  the  said  defendant,  in  or  »««oR««R- 
by  bis  said  aTOwry,  shewn  or  set  forth  that  any  grant  or 
conveyance  of  the  said  place  in  which,  &c.  was  made  to  the 
said  plaintiff  for  the  term  of  his  natural  life,  nor  how  or  by 
what  means,  or  out  of  what  estate  the  aforesaid  estate  and 
interest  of  the  said  plaintiff  therein  commenced  or  was 
derived^  as  he  ought  to  have  done,  &c« 

For  that  the  said  avowry  avows  the  taking  of  the  said  For  that  defend- 
mare,  and  yet  varies  from  the  declaration  of  the  said  plain-  ^be  mare*  bat°^ 
tiff  in  relation  to  the  place  of  taking,  whereas,  by  the  laws  jtates  another 
of  this  realm,  if  the  said  defendant  would  have  denied  the  avows  od  a  pos- 
place  of  takins:  mentioned  in  the  declaration,  he  should  •essory  title  only; 

*  o        .  ^  '  Dor  |g  tue  avowry 

have  (deailed  the  same,  by  way  of  plea,  in  abatement  to  the  any  answer  to  the 
said  declaration,  and  then  made  a  suggestion  for  having  a  f^^  ?ba?^u'  is" 
return  of  the  said  mare ;  and  also  for  that  the  said  defend-  pleaded  in  bar. 
ant  avowa  the  taking  of  the  said  mare  upon  a  possessory       [  '^^^  ] 
title  only  of  the  place  wherein  he  alleges  the  same  was 
taken ;  and  for  that  the  said  avowry  is  no  answer  to  the 
said  declaration,  nor  does  it  in  any  way  admit  or  deny  the 
same ;  and  is  pleaded  in  bar,  which  is  wholly  repugnant,  &o. 

For  that  vby  the  mode  of  pleading  adopted  by  the  de-  Demnrrer  to  a 
fendant  in  tlie  said  second  plea,  he  the  said  defendant  has  Jj^"'  ^l  *"^«|"* 
unduly  attempted  to  confine  the  said  plaintiff  to  one  cause  pa'^es  in  two 
of  action,    in   respect  of  the  trespasses  in   the   first  and  same*. 
last  counts  of  the  said  declaration  mentioned,   as  to  the 
taking  and  carrying  away  the  goods  and  chattels  in  those 
counts  mentioned,  by  alleging  that  those  takings  and  carry- 
ings away  of  those  different  goods  and  chattels,  were  not 
different  takings  or  carryings  away  of  different  goods  and 
chattels,  but  were  the  same  taking  and  carrying  away  the 
same  goods  and  chattels,  and  not  other  or  different;  and 
also  for  that  the  said  defendant,  in  and  by  that  allegation, 
hath,  with  the  rest  of  the  matters  alleged  in  the  said  second 
plea,  justifying  the  trespasses  in  the  introductory  part  of 
that  plea  mentioned,  therein  attempted  to  put  in  issue  two 
distinctly  material  and  traversable  facts ;  and  also  for  that 
the  said  second  pica  is  double  and  bad  for  duplicity ;  and 
also  for  that  the  second  plea  is  in  other  respects  uncertain, 
informal,  and  insufficient. 

*  That  tiii.s  is  objecticuablo  on  deaiarrer,  see  ante,  vol.  i.  587. 
2  Chit.  Kcp.  'iyi. 

G  G  3 


[  1262  ] 


DEMURRERS   TO   REPLICATIONS,  *c. 


TO 
RBPLlCATIONSy 
&C. 

GeDenl  demur- 
rer  to  a  replies* 
lion. 


Special  demurrer 
to  a  replication. 


Demurrer  to  a 
plea  in  bur  to  a 
eegnitance  \ 

[  1263  ] 


In  the  K.  B.  ( or  "  C.  P."  or  '' Exchequer r ) 

C.  D.v  Term,  —  mUA. 

ats.  \,  And  the  said  defendant  saithi  that  the  said  repG- 
A.  B.  I  cation  of  the  said  plaintiff,  to  the  said  [second]  plea 
of  the  said  defendant,  and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above  pleaded  and  set 
forth,  are  not  sufficient  in  law  for  the  said  pl^ntiff  to  hare 
or  maintain  his  aforesaid  action  thereof  against  the  said 
defendant,  and  that  he  the  said  defendant  is  not  bound  by 
law  to  answer  the  same ;  and  this  the  said  defendant  is 
ready  to  verify ;  wherefore,  by  reason  of  the  insufficiency  of 
the  said  replication  in  this  behalf,  the  said  defendant  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  bis 
aforesaid  action  thereof  against  him,  &c. 

[Same  as  the  above  to  the  end,  and  then  as  JbUows  :]— 
And  the  said  defendant,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  states  and  shews 
to  the  court  here  the  following  causes  of  demurrer  in  kw 
to  the  said  replication,  that  is  to  say,  that,  &c. — [Here  state 
the  causes,  and  conclude  thus:"] — And  also,  for  that  the 
said  replication  is  in  other  respects  uncertain,  informal,  and 
insufficient,  &c. 

And  the  said  defendant  saith,  that  the  said  plea  in  bar 
of  the  said  plaintiff,  to  the  said  cognizance  of  bim  the  said 
defendant,  and  the  matters  in  the  said  plea  in  bar  contained, 
are  not  sufficient  in  law  to  bar  the  said  defendant  from 
having  a  return  of  the  said  cattle,  and  that  the  sud  de- 
fendant is  not  bound  by  law  to  answer  the  same,  and  this 
the  said  defendant  is  ready  to  verify:  Wherefore,  by  reason 
of  the  insufficiency  of  the  said  plea  in  bar  in  this  behalf* 
the  said  defendant,  as  before,  prays  judgment  and  a  return 
of  the  said  cattle,  goods,  and  chattels,  together  with  his 
duinages,  costs,  and  charges  by  him  in  this  behalf  expended, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  to  be  adjudged  to  him,  &c. 

*  Seo  1  Sannd.  349.— 8  Wcnlw.  143.— 5  Wcnlw.  18. 


D£MURR£RS  TO   REPLICATIONS,    &C.  1263 

This  is  the  same  as  io  a  cognixance^  only  saying  "  repli-  to 

cation**  instead  of  "  cognizance/'  see  Plead.  Assist.  474.  ^^  ^  repUcatiou' 

iu  replevin. 

For  that  the  said  replication  of  the  said  plaintiff  attempts  causes  op 

to  put  in  issue,  to  be  tried  by  the  country,  mere  inference  »«""»«"«• 

and  matter  of  law,  viz.  whether  the  said  defendant  were  or  to  put  in  issue 

were  not  duly  elected  mayor,  the  same  replication  admitting  ™Q*d^Jecau8e  tlie 

all  the  facts  and  circumstances  attending  that  election,  as  replication  is  ar- 

alleged  in  the  said  plea  of  the  said  defendant ;  and  also  for  {jpon  "whiclf  no 

that  the  said  replication  is  argumentative,  and  no  certain  j-ertain  issne  cao 
and  sufficient  issue  can  be  taken  thereon  ;  and  that  it  is  also 
in  other  respects  defective,  &c. 

For  that  the  said  plaintiff  hath  not,  in  or  by  his  said  re-  Demnrrer  to  re* 
plication,  taken  or  tendered  any  single  or  material  issue  out  jj,  assIimpslAor 
of  or  upon  the  said  plea  of  the  said  defendant  by  him  last  being  double,  in 
above  pleaded  in  bar,  but  hath  stated  and  put  in  issue,  in  t^o  several  and 
his  said  replication,  that  the  said  bill  of  exchange,  in  the  «*"'*»«'  matters, 
said  first  count  mentioned,  was  not  made  and  drawn  for 
the  corrupt  considerations  in  the  said  last  plea  mentioned, 
or  either  of  them,  whereas  every  matter  and  thing  stated  in 
the  said  second  plea  in  any  manner  relating  to  the  said  sum 
o{£ — in  the  said  plea  mentioned,  which  is  one  of  the  matters 
stated  and  relied  upon  as  a  consideration  in  the  said  repli- 
cation, was  merely  stated  as  inducement,  and  as  a  matter 
upon  which  no  issue  was  intended  to  be  offered  or  could  be 
taken ;  and  for  that  the  said  plaintiff  hath  not,  in  or  by  his 
said  replication,  traversed,  or  in  any  manner  denied  by  tra- 
verse, or  otherwise,  the  only  material  fact  contained  in  the 
plea  of  the  said  defendant,  by  him  lastly  above  pleaded  in       [  1^4  ] 
bar,  and   upon  which   any  material   issue  could  be   taken, 
namely,  whether  there  was  any  such  corrupt  contract  and 
agreement  for  the  making  and  drawing,  or  in  respect  of  the 
said  bill  of  exchange  in  the  first  count  mentioned,  which 
he  ought  to  have  done ;  and  for  that  the  said  replication  is 
double  and  confused,  in  putting  in  i^sue   two  several  and 
di.stinct  matters,  namely,  whether  the  said  bill  of  exchange 
in  the  said  first  count  mentioned,  was  given  for  two  illegal 
considerations,  namely,  a  gambling    consideration,  and  an 
usurious   consideration,  whereas  the  only  material  fact  con- 
tained in  the  second  plea  of  the  said  defendant  was,  whether 
it  was  given  upon  a  corrupt  and  usurious  consideration,  iu 

•  See  4  £«st,  21. 
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« 

CATOB8  OF  pursuance  of  a  corrupt  and  usurious  contract  and  agree- 
.  ment ;  and  for  that  the  said  plaintiff  hath  not,  in  or  by  his 
said  replication,  traversed,  denied,  or  in  any  manner  put  in 
issue  such  corrupt  contract  and  agreement,  which  is  the  gist 
and  foundation  of  the  defence  of  the  said  defendant  Jn  that 
respect,  inasmuch  as  that  alone  could  make  the  said  bill  of 
exchange  void  in  law,  or  bring  it  within  the  meaning  and 
intent  of  the  said  Statute  in  such  case  made  and  pro* 
vided,  &c. 


[   1260  ] 


DEMURRER   TO   REJOINDERS. 


[The  commencement  and  conclusion  of  a  demurrer  to  a  ^'or  duplicity, 

>.«...<,y,         ^  ,  .  ,  .        and  being  miilti- 

rejoinder,  is  stmtlar  tnjorm  to  a  demurrer  to  a  plea,  saytng  farioiis,  in  ofier- 

"  rejoinder"  instead  of  "  plea."]— That  the  said  rejoinder  !"S  ^"^^  ^\^Wx^ct 

.     ,      ,,  ,  ,  .^'^.  .       ,  .        ,        .  .  issues  npon  the 

IS  double  and  multifarious,  m  this,  that  it  contains  two  se-  rrpiication  of 
parate  and  distinct  answers,  and  offers  two  separate  and  ***®  plaintiff •• 
distinct  issues  upon  the  aforesaid  replication   of  the   said 
plaintiff  to  the  said  plea  of  the  said  defendant,  so  by  him 
lastly  above  pleaded  in  bar,  whereas  only  one  issue  could  or 
ought  to  have  been  offered  or  taken  upon  the  said  replica- 
tion, or  upon  the  matter  therein  contained ;  and  that  the  said 
rejoinder  is  also  double  and  informal,  in  this,  that  it  offers 
to  put  in   issue  two  distinct  and  different  escapes,  whereas 
the  said  plaintiff  hath   originally  declared  upon,  and  in  his 
subsequent  replication  hath  supported  his  said  declaration 
by  only  one  escape,  and  that,    according  to  the  rules  of 
good  pleading,  the  said  rejoinder  should  and  ought  to  have 
been  confined  to  and  have  concluded  with  a  traverse,  which 
IS  thereby  taken  on  the  said  escape  so  set  forth  in  the  said 
replication  of  the. said  plaintiff;  yet  the  said  defendant  hath 
very  unnecessarily  and  inartificially  extended  the  said   re- 
joinder to  further  and  other  and  different  'matter,  by  way  of 
supposed  second   answer   to   the  said  replication,  whereas 
only  one  answer  could  or  ought  to  have  been  made  to,  and 
only  one  issue  offered  or  taken  upon  the  said  replication, 
or  in  or  by  the  said  rejoinder ;  and  that  the  matter  so  se- 
condly alleged  in  the  said  rejoinder,  is  no  answer  to  the 
said  replication,  nor  direct  or  positive  denial  of  the  escape 
therein  mentioned,    but  only  an   argumentative   denial   of 
such  escape,  whereas  the  said  escape  should  have  been  ex- 
pressly and  directly  traversed  and  denied  by  the  said  re- 
joinder ;  and  that  the  said  rejoinder  is  calculated  to  occasion 
the  trial  of  two  separate  issues  upon  one  and  the  same  fact, 
and  also  to  introduce  a  vexatious  and  unnecessary  length  of 
pleading  in  this  cause ;  and  that  the  said  rejoinder  is  repug- 
nant and  informal,  in  this,  that  although  in  one  part  thereof 

»  See  1  B.  d'  P.  415. 
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DBMURRRR  it  coHsiden  the  said  replication  and  answers  the  same  ai 
'  being  a  replication,  yet  in  another  part  thereof  it  considen 
the  said  replication  as  beii^  n  pemir  mpeigm^Btt  and  professes 
to  answer  the  same  accordingly  ;  and  that  the  said  rejobder 
is  in  various  other  respects  repugnant,  multifarious,  insaffi- 
cient,  and  informal. 

Fornot tendering  YoT  that  the  said  defendants,  in  their  rejoinder,  have  not 
fact  ifmTencd  ia  tendered  an  issue  on  the  fact  traversed  by  the  said  plaintiff 
UierepUcatioo*.    jjj  j,jg  gj^jj  replication;  and  for  that  the  issue,  tendered lo 

the  said  rejoinder,  is  too  large,  comprehending  not  only 
the  fact  of  the  prescription  traversed  by  the  replication,  but 
also  a  matter  of  fact  not  alleged  or  traversed  by  the  said 
replication,  namely,  a  prescription  to  dig  for  stones,  &&  in 
;  and  because  the  last  prescription,  so  attempted  to 


i^  • 


be  put  in  issue,  is  wholly  immaterial  and  irrelevant  in  this 
action,  &c. 


•  Sce4T.  R.  167. 


[     1267     ] 


JOINDERS  IN  DEMURRER. 


In  the  K.  B.  (or  "  C.  P."  or  "  Exchequer^)  jowDiRt 

A.  B.^  Term,  —  Will.  4. 

agst  >    And  the  plaintiff  saith,  that  the  said  declaration.  Joinder  in  de- 
C.  D,  J  {or  "  first  count,"  or  "  replication/')  and  the  matters  2JJ][2in  or  n* 
therein  contained,  in  manner  and  form  as  the  same  are  above  plicatioo  m  «t- 
stated  and  set  forth,  are  sufficient  in  law  for  him  the  said 
plaintiff  to  have  and  maintain  his  aforesaid  action  thereof 
against  the  said  defendant,  and  the  said  plaintiff  is  ready  to 
verify  and  prove  the  same,  as  the  court  here  shall  direct  and 
award ;  wherefore  inasmuch  as  the  said  defendant  hath  not 
answered  the  said  declaration,  (or  "  first  count,"  or  "  repli- 
cation,") nor  hitherto  in  any  manner  denied  the  same,  the 
said  plaintiff  prays  judgment  and  his  damages,  by  reason  of 
the  not  performing  of  the  said  several  promises  and  under- 
takings in  the  said  declaration  mentioned,  to  be  adjudged 
to  him,  &c. 

A  joinder  in  demurrer  to  a  declaration  or  replication  in  The  like  im  Mn 
debt,  covenant,  detinue,  case,  or  trespass,  is  precisely  similar  «*'^•■•• 
to  the  above,  except  in  the  prayer  of  judgment,  which  is  to 
be  according  to  the  form  of  action,  and  the  same  as  in  the 
conclusion  to  the  replications,   ante,    1262.     In  replevin, 
Plead.  A.  474. 

And  the  said  defendant  saith,  that  the  said  plea  of  the  Joinder  in  de- 
said  defendant,  and  the  matters  therein  contained,  are  suffi-  S^iSeiniiiCr^ 
cient  in  law  to  quash  the  said  writ,  (or  "  bill,")  and  which 
said  plea,  and  the  matters  therein  contained,  the  said  de- 
fendant is  ready  to  verify  and  prove,  as  the  court  here  shall 
direct,  &c.  wherefore  inasmuch  as  the  said  plaintiff  hath 
not  denied,  nor  in  any  manner  answered  the  said  plea,  the 
said  defendant,  as  before,  prays  judgment  of  the  said  writ, 
(or  ^*  bill,")  and  that  the  same  may  be  quashed,  &c. 

And  the  said  defendant  saith,  that  his  said  plea  by  him  Joinder  in  de* 
[jjccondly]  above  pleaded,  and  the  matte  rs  therein  contained,  S'iki^in  wnmiDr* 

""~~~~"~~^~"^"~~^~'~~~~"^~"^~""~~~~~~~^~~~~~'""""""'"~     ail,  debt,  cote* 

*  The  lil^e  after  au  imparl-         ^  Plead.  A.  300.  nant,  detinue, 

ance,  2  Lil.  £nt.  356.  «»«» «'  li€»pa*». 
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JOINDERS        in  manner  and  form  as  the  same  are  above  pleaded  and  set 
JN  nKMuuKfiR.    f^jj.fjj^  jjj.g  sufficient  in  law  to  bar  and  preclude  the   said 

plaintiff  from  having  or  maintaining  his  aforesaid  action 
thereof  against  him  the  said  defendant,  apd  the  said  de- 
fendant is  ready  to  verify  and  prove  the  same,  when,  where, 
and  in  such  manner  as  the  said  court  here  shall  direct  and 
award ;  wherefore  inasmuch  as  the  said  plaintiff  hath  not 
answered  the  said  plea,  nor  hitherto  in  any  manner  denied 
the  same,  the  said  defendant  prays  judgment,  and  that  the 
said  plaintiff  may  be  barred  from  having  or  maintaining  his 
aforesaid  action  thereof  against  the  said  defendant,  &c. 

Joinder  to  n  de-  And  the  Said  plaintiff  saith,  that  the  said  plea  in  bar  of 
ta"/Lr  in  rrptr/ii  •  ^^^  ^^^^  plaintiff  to  the  said  cognizance  of  the  said  de- 
fendant, and  the  matters  in  the  said  plea  in  bar  contained, 
are  sufficient  in  law  to  bar  the  said  defendant  from  having 
a  return  of  the  said  cattle,  and  which  said  plea  in  bar,  and 
the.  matters  therein  contained,  the  said  plaintiff  is  ready  to 
verify  and  prove,  as  the  court  here  shall  direct  and  award; 
and  because  the  said  defendant  hath  not  answered  the  said 
plea  in  bar,  nor  in  any  manner  denied  the  same,  the  said 
plaintiff,  as  before,  prays  judgment,  and  his  damages,  on 
occasion  of  the  taking  and  unjustly  detaining  of  the 
cattle,  to  be  adjudged  to  him,  &c. 


*  See  the  form,  1  Saund.  349, 


[  1269  ] 


PROCEEDINGS    IN    DEBT. 


Elknborough* 

Am  yet  of  Hilary  Term^  in  the  1st  year  of  tJte  Saggestion  on 
reign  of  King  William  the  Fofiri/i.  iyl^aiUtin  debt 

Witness,  C/iarles  Lord  Tenterden.  <»"  ]>«?«'>  »^i*«S 

condition  and 

breaches  in  de- 

,  to  wit.     A,  B.  puts  in  his  place  E.  F.  his  attorney,  ^|J;™*q^°J|  ^^^l 

against  C.  D.  in  a  plea  of  debt.  c.  ii.  sect.  8, 

,  to  wit.     The  said  C.  D.  puts  in  his  place  G.  H.  his  "^^^^  ^r^^^i^ 

attorney,  at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid.  an<i  award  there- 

,  to  wit.     Be  it  remembered,  that  on the 

day  of ,  in  this  same  Term,  before  our  lord  the  king 

at  Westminster,  conies  A.  B.  by  E.  P.  his  attorney,  and 
brings  into  the  court  of  our  said  lord  the  king,  before  the 
king  himself  now  here,  his  certain  bill  against  C.  D.  being 
in  the  custody  of  the  marshal  of  the  M arshalsea  of  our  said 
lord  the  king,  before  the  king  himself,  of  a  plea  of  debt, 
and  there  are  pledges  for  the  prosecution  thereof,  to  wit, 
John  Doe  and  Richard  Roe,  which  said  bill  follows  in  these 

words;  that  is  to  say,  ,  to  wit,  A.  B.  complains  of,  &c. 

[Here  copy  the  declaration,  stating  th€  condition  of  the 
bond  and  breaches  verbatim,  to  the  end,  omitting  pledges, 
and  then  proceed,  on  a  new  line,  as  follows ;] — And  the  said 
defendant  by  G.  H.  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  &c.  and  says  nothing  in  bar  or 
preclusion  of  the  said  action  of  thd  said  plaintiff,  whereby 
the  said  plaintiff  remains  therein  undefended*  against  the 
said  defendant;  wherefore  the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  debt  aforesaid,  and  hb  da- 
mages, on  occasion  of  the  detention  thereof'.*  And  here- 
upon the  said  plaintiff,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  prays  the  writ  of  our  said 

lord  the  king  to  be  directed  to  the  sheriff  of and  to 

tlie  right  honorable  Charles  Lord  Tenterden,  his  majesty's 


•  This   form   of    suspending  proper  in  3  Dowe,  1 ;    but  sec 

the    judgment   is    ail  vised     in  Tidd,  9th  edit,  r^ai),  (I8(i;  and 

1  Sauud. 5B,  n.  1.— 2  Id.  1H7 1*.  Tidd's  Forms,  (Uli  edit.  247. 
ji.  2. — 3  B.  &:  P.  G12,  and  held 
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FRocsBorwoB     ehief  justice,  assigned  to  hold  pleas  in  the  court  of  oar 

lord  the  king,  before  the  king  himselfi  lor  *'  to  bis  majestys 
justices  assigned  to  take  the  assizes  in  &e  said  county,**] 
commanding  the  said  sheriff  that  he  eiiuse  to  cone  before 
the  said  chief  justice*  or  before  our  justices  of  assise,  on 

,  the day  of tiezt,  at  the  Ghuldhall  of  the 

city  at  London,  [or  *'  at  Westminster  HaD,  in  the  county 

of  Middlesex,**  or  ''  at  the  assizes  at ,  in  tbe  county 

of y"]  twelve,  &c.  by  whom,  &c.  and  who  neither,  && 

to  inquire  of  the  truth  of  the  said  breaches  above  assigned, 
and  to  assess  the  damages  thereby  sustained  by  the  said 
plaintiff,  and  also  that  it  may  be  commanded  in  the  said 
writ  to  the  said  chief  justice,  [or  ^^  justices  of  assize*^  that 
be  [or  "  they**}  make  a  return  thereof  to  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  Westmin- 
ster, on  — *-,  the day  of ,  and  it  is  granted  to 

him,  &€•  The  same  day  is  given  to  the  said  plaindff  at  the 
same  place. 

HL  *fo'  *"a  *"*        [Tie  same  as  the  above  form  ^  h^odudrng^  at  ike  asieridf 

iUe following  entry:'] — But  because  it  is  convenient  and  ne- 
cessary tliat  judgment  hereupon  should  not  be  given  until 
the  truth  of  the  said  supposed  breaches  of  the  said  condi- 
tion shall  have  been  inquired  into,  and  the  damages  which 
the  said  plaintiff  hath  sustained  by  reason  of  the  same 
breaches  shall  have  been  assessed  by  a  jury  of  the  ooontry 
in  that  behalf,  according  to  the  form  of  the  Statute  in  such 
ease  made  aikl  provided,  let  judgment  hereupon  be  stayed 
until  the  said  premises  shall  have  been  ascertained  as  afi>re- 
said* 

TNe  like  in  md*      .  [Tke  smne  as  tie  foftm^  mdey  1269,  to  the  asterisk^  and 

thenproceed  as  follows:'] — But  because,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  a  jury 
ought  to  inquire  of  the4ruth  of  the  said  breach  of  the  said 
condition  of  the  said  writing  obligatory,  above  assigned, 
and  to  assess  the  danmges  that  the  said  plaintiff  has  sus- 
tained thereby,  and  the  said  plaintiff  having  prayed  our  writ 
for  that  purpose,  therefore  the  sheriff  of  the  said  county  is 
commanded  to  summon,  &c.--^Same  as  theform^  itnte,  1269, 

i0  tbe,  end.] 

■ ^— ^■^i>——»i—»i—— ^1^*11— —^»       »  »■  ■-    I  — 

*■  This  form  is  suggested  in     in  3  Dowe«  I ;  bat  see  Tidd*s 

1  Saiind.  56  d  arid  e,  note  1.      F:. ,  wth  ed.  247. 

3  ».  tV  P.  fj  12,  and  ht-M  proper 


•ibcr  turm. 
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Asyei  of Term,  in  the year-  of  the    ^^^^^^^ 

reign  of  King  WilKam  the  Fourilu 
Wiine9s,  ^e. 
',  to  wit*  C.  D.  was  sutninoned  to  answer  A,  B.  of  a  The  like  in  C.  P. 
plea  that  he  render  to  the  said  A«  B.  the  sum  of  £ —  which 
he  owes  to^  and  unjustly  detains  from  him,  and  thereupon 
the  said  A.  B.  by  -*— •  his  attorney,  complains,  for  that 
whereas,  Ac — [Here  sei  forth  ike  declaration^  stating  the 
condiiimi  and  breaches  verbati$n,  and  then  proceed,  on  a  new 
UneyOM follows  -•] — And  the  said  defendant  by—  his  attor* 
ney,  comes  and  defends  the  wrong  and  injury,  when,  &o. 
and  says  nothing  in  bar  or  preclusion,  &c. — [Proceed  pre- 
oidy  asim  the  forms,  ante,  1269  or  1270,  to  t/te  prayer  of 
tie  writ  of  inquiry,  and  then  as  follows  .*}— And  hereupon 
the  said  plaintiff  prays  the  writ  of  our  said  lord  the  king 
to  be  directed  to  the  sheriff  of  — —  and  to  the  right  honor* 
able  Sir  Nicholas  G>nyngham  Tindal,  knight,  his  majesty's 
chief  justice  of  the  Bench  here,  [or  "  to  his  Majesty^s  jus- 
tices assigned  to  take  the  assizes  in  the  county  of **] 

commanding  the  said  sheriff,  that  he  cause  to  come  before 
the  said  chief  justice  [or  **  justices  of  assize"]  on  the      ■' 

day  of next,  at,  &c.  twelve,  &c.  by  whom,  &c.  and 

vho  neither,  &c.  to  inquire  of  the  truth  of  the  said  breaches 
aboTe  assigned,  and  to  assess  the  damages  thereby  sustained 
by  the  said  plaintiff,  and  also  that  it  be  commanded  in  the 
said  writ  to  the  said  chief  justice  [or  justices  of  assize  '*] 
that  he   [or  **  they  **]  make  a  return  thereof  to  the  justices 

here,  on the day  of next,  and  it  is  granted 

to  him,  &c.  The  same  day  is  giren  to  the'  said  {daintiff 
here,  &c. 

Pleas  before  the  barons  of  the  Exchequer  at  The  like  in  Um 
IVestminster,  among  the  pleas  of  the  Term  o/*     ^^■•'- 

in  the  —  year  of  the  reign  of  our 

Sovereign  lord  WUliam  the  Fourth,  by  the 
grace  of  God  of  the  Umled  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender 
of  tl*e  Faith,  and  in  the  year  of  our  Lord 
1831. 

,  to  wit.     Be  it  remembered,  that  heretofiure,  that 

is  to  say,  in Term  last  past,  A.  B.  debtor  of  his  pre- 
sent majesty,  came  before  the  barons  of  this  Exchequer  at 
Westminster,  by  E.  F.  his  attorney,  and  brought  then  here 
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rKocBijMtfoi     into  court,  his  certain  bill  against  C.  D.  of  a  plea  of  debt, 

the  tenor  of  which  said  bill  follows,  in  these  words :— [Here 
copy  the  declaration  and  pledges,  stating  the  condition  of 
the  bond  and  breaches,  and  proceed,  on  a  new  line,  as  fol- 
lows .*] — And  the  said  defendant  in  his  proper  person,  cornea 
and  defends  the  wrong  and  injury,  when,  &c.  and  prays  the 
hearing  of  the  bill  aforesaid,  and  it  is  read  to  him,  &c. 
which  being  read  and  heard,  the  said  defendant  saith,  that 
he  is  not  yet  advised  to  answer  the  said  plaintiff  in  the  pre- 
mises, and  prayeth  leave  to  imparl  thereunto,  until the 

first  general  return  of  Term  next  coming,  by  which  day, 

&c.  and  it  is  granted  to  him  by  the  court,  the  same  day  is 
given  to  the  said  plaintiff  here,  &c.  at  which  day  come  here, 
as  well  the  said  plaintiff  by  his  attorney  aforesaid,  as  the 
said  defendant  in  his  proper  person,  and  the  said  plaintiflf 
prayeth,  that  the  said  defendant  may  answer  him  in  the  pre- 
mises,  and  thereupon  the  said  defendant  says  nothing  in  bar 
or  preclusion  of  the  said  action  of  the  said  plaintiff,  whereby 
the  said  plaintiff  remains  therein  undefended  against  the 
said  defendant,  wherefore  the  said  plaintiff  ought  to  recover 
his  debt  aforesaid,  together  with  his  damages,  by  reason  of 
the  detention  thereof;  and  hereupon  the  said  plaintiff,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  mi 
provided,  having  prayed  the  writ  of  our  said  lord  the  Ling, 
to  inquire  of  the  truth  of  the  said  breach  above  as^igoed, 
and  to  assess  the  damages  which  the  said  plaintiff  hath  sus- 
tained  thereby,,  therefore,  according  to   the   form    of  the 

Statute  in  such  case  made  and  pro\ided,  the  sheriff  of 

b  commanded,  that  he  cause  to  come  before  the  right 
honorable  Sir  William  Alexander,  knight,  chief  baron  of  his 
majesty's  court  of  Exchequer  [or  "  before  his  majesty's  justices 

assigned  to  talce  the  assizes  in  tlie  county  of ,**]  at 

in  the  county  of on  -^ the  day  of instant, 

twelve  honest  and  lawful  men  of  his  bailiwick,  to  inquire 
diligently  on  their  oath  of  the  truth  of  the  said  breach  abore 
assigned,  and  to  assess  the  damages  which  the  said  plaintiff 
hath  sustained  thereby;  and  the  said  chief  baron  is  [or 
**  justices  of  assizes  are,"]  commanded  that  he  {or  *'  they^ 
certify  the  inquisition  to  be  before  him  [or  "  them"]  taken 
to  his  said  majesty's  court,  before  the  barons  of  his  said 
Exchequer  at  Westminster,  on  the  day  of  — —  in- 
stant, together  with  the  names  of  those  by  whose  oath  such 
inquisition  shall  be  taken,  and  the  writ  of  our  said  lord  the 
king,  to  him  thereupon  directed.  The  same  day  Is  given  ta 
the  said  plaintiff  at  the  same  place. 


ON  STATUTE  8  &  9  w.  3.  c.  11.  s.  8.  1278 

William  the  Fourtti,  &c.  to  the  sheriff  of ,  and  to     '''^^'^^^^^' 

the  right  honorable  Charles  Lord  Tenterden,  our  chief  jus-  

tice,  assigned  to  hold  pleas  in  our  court,  before  us,  [or  "  to  ^^^^^ b&'Tw T 
our  justices  assigned  to  take  the  assizes  in  your  county,"]  c.  ii.  s.  8,  where 
greeting: — Whereas  A.B.  lately  in  our  court,  before  us  at  Itated  rhVcondi. 
Westminster,   by  bill,  without  our  writ,  impleaded  C.  D'.  tion  of  the  bond 
being  in  the  custody,  &c.  of  a  pi  a  that  he  should  render  a„f|  derendaDt 
to  Kim  the  said  plaintiff  the  sum  of  £— ,  which  he  owed  to,  »"flered  jndg. 
and  unjustly  detained  from  him,  for  that  whereas,  &c.  ISet 
forth  the  dedaration^  changing  the  tense  where  necessary^ 
to  the  damage  of  the  said  plaintiff  of  £ — ,  as  he  said,  and 
therefore  he  brought  his  suit,   &c.  and  such  proceedings 
were  thereupon  had  in  our  said  court  before  us;  that  it 
was  afterwards  considered  by  the  same  court,  that  the  said 
plaintiff  ought  to  recover  against  the   said  defendant  his 
debt  aforesaid,  together  with  his  damages  which  he  had 
sustained  on  occasion  of  the  detention  thereof,  &c.  whereof 
the  said  defendant  is  convicted,  as  appears  to  us  of  record*. 
And  the  said  plaintiff  having  prayed  our  writ  to  inquire  of 
the  truth  of  the  aforesaid  breaches  of  the  said  condition 
above  assigned,  and  to  assess  the  damages  which  he  the 
said  plaintiff  hath  sustained  thereby ;  therefore,  according  ' 

to  the  form  of  the  Statute  in  such  case  made  and  provided, 
we  command  you,  the  said  sheriff,  that  you  summon  twelve 
good  and  lawful  men  of  your  bailiwick,  to  appear  before 
the  said  right  honorable  Charles  Lord  Tenterden,  our  said 
chief  justice,  assigned  to  hold  pleas  in  our  said  court,  before 

us,  [or  **  before  our  said  justices  of  assize,"]  on ,  the 

day  of next,  at  the  Guildhall  of  the  city  of  Lon- 
don, [or  **  at  Westminster  Hall,  in  the  county  of  Middle- 
sex,"] or  if  at  the  assizes,  ["  at ,  in  the  county  of ,**] 

to  inquire  diligently  on  their  oath  of  the  truth  of  the  pre- 
mises, and  to  assess  the  damages  which  the  said  plaintiff 
hath  sustained,  by  reason  of  the  aforesaid  breaches,  and 
that  you  have  on  that  day,  before  our  said  chief  justice  [or 
"justices  of  assize,"]  this  writ.  We  likewise  command  our 
said  chief  justice,  [or  **  justices  of  assize,"]  that  he  [or"  they  "] 
certify  the  inquisition  before  him  [or  "them"]  taken,  to  us 
at  Westminster,  on ,  the  day  of next,  toge- 
ther with  the  nanies  of  those  by  whose  oath  such  inquisition 
shall  be  taken,  and  that  he  [or  "  they "]  also  have  there 
then  this  writ.     Witness,  Charles  Lord  Tenterden,  &c. 

*  See  Tiiiil's  Forms,  0th  edit.  251. 
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FRocHDiMct        WflKam  the  Fourth,  &c  to  the  sheriff  of ,  and  to 


M   DBBT 


the  right  honorable  Charles  Lord  Tenterden,  greeting:— 
neUke  Mother    Whereas  A.  B.  lately  in  our  court,  before  us  atWettroin- 

ster,  by  bill,  without  our  writ,  impleaded  C.  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the 
DOW  king,  before  the  king  himself,  of  a  plea  of  debt  on 
demand  for  £ — ,  upon  and  by  Tirtue  of  certain  articles  of 
agreement,  [or  ''  a  certain  indenture,**  made  am,  ^.  be- 
tween, ^c.  whereby,  ^c.  reciting  so  much  of  the  artiekt  or 
indenture  as  is  necessary /or  assigning  the  breach*']— hvA 
the  said  plaintiff  declared  in  the  said  plea  that,  &c.  [reciting 
the  averments  previous  to  the  assignment  of  the  breach.] 
And  the  said  plaintiff  for  assigning  a  breach  therein,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and 
provided,  said  that,  &c.  [assigning  the  breachJ] — And  such 
proceedings  were  thereupon  had,  &c.  [as  in  the  prece£ng 
formJ] 

The  like  in  the        William  the  Fourth,  &c.  to  the  sheriff  of ,  and  to 

the  right  honorable  Sir  Nicholas  Conyngham  Tindal,  knight, 
our  chief  justice  of  the  Bench  at  Westminster,  [or  "  to  our 
justices  assigned  to  take  the  assizes  in  your  county,**]  greet- 
ing:— Whereas  CD.  was  summoned  to  be  in  our  court, 
before  our  justices  at  Westminster,  to  answer  A.  B.  of  a 
plea  of  debt  on  demand  for  £ — ,  of  good  and  lawful  money 
of  Great  Britain,  and  declared   thereupon  against  the  said 
C.  D.  for  that  whereas,  &c.  [setting  forth  the  declaration  is 
the  past  tense."] — And  such  proceedings  were  thereupon  had 
in  our  said  court,  before  our  justices  at  Westminster  afore- 
said ;  that  it  was  afterwards  considered  by  the  same  court, 
that  the  said  plaintiff  ought  to  recover  against  the  said  de- 
fendant his  debt  aforesaid,  and  also  £ —  for  his  damages, 
by  occasion  of  the  detaining  of  the  said  debt,  whereof  Ac 
said  defendant  is  convicted.     And  the  said  plaintiff  having 
prayed  our  writ  to  inquire  of  tlie  truth  of  the  aforesaid 
breaches  of  the  said  condition  of  the  said  writing  obligatory 
above  >8Uggested,  and  to  assess  the  damages  which  be  the 
said  plaintiff  hath  sustained  thereby ;  therefore,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided, 
we  command  you,  the  said  sheriff,  that  you  summon  twelve 
good  and  lawful  men  of  your  bailiwick,  to  appear  before 
the  said  right  honorable  Sir  N.  C.  Tindal,  knight,  our  chief 
justice  of  the  Bench  at  Westminster,  &c.  [/is  anie^  1ST3, 
requiring  the  chief  justice  or  justices  of  assize,  to  certify 
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the  inguisUian^to  ^*  our  ju9tice6  at  Westmimterr  instead  of    ^rocbbdino* 
*'  to  iu»'*  on  a.generalreium^€kiyJ] 
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William  the  Fourth,  &a  to  the  sheriff  of ,  greeting:—  The  iik«»  in  tli« 

TVh^eas  A.  B.  our  debtor,  in  our  court,  before  the  barons  ^^  »^q"e«"- 
of  our  Exchequer  at  WestaunBter,  in  this  same  Term,  im- 
pleaded C.  P«  of  a  plea,  that  he  render  to  him  the  said 
A*B.  the  sum  of  £ — ,  which  he  owed  to,  and  unjustly  de- 
tained from  him.  For  that  whereas,  &c..  [here  state  the 
dealaration  in  the  past  tense}  and  thereupon  he  brought  his 
sujity  and  such  proceedings  were  thereupon  had,  in  our  said 
court,  between  the  parties  aforesaid,  of  the  plea  aforesaid, 
that  the  said  plaintiff  ought  to  recover  his  debt  aforesaid* 
tog^thei:  with  his  damages,  by  reason  of  the  detention  there- 
of; and  the  said  pliontiff  having  prayed  our  writ  ta  inquire 
of  the  truth  of  the  aforesaid  breaches  of  the  said  condition 
of  the  said  writing  obligatory,  and  to  assess  the  damages 
which  he  had  sustained  thereby;  therefore,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  we 
command  youji  our  said  sheriff,  that,  &c. — [As  ante^  1273| 
requiring  the  justices  of  assize  to  cert\fy  the  inqtUsitiou, 
''  to  the  barons  of  our  Exchequer  at  Westminster."] 

,  to  wit    An  inquisition  indented,  taken  before  me,  Inqniwtion  aod 

r6tiirii  S\  dW  S 

the  right  honorable  Charles  Lord  Tenterden,  his  majesh  c.ii.  a.8». 
ty's  chief  justice,  assigned  Co  hold  pleas  in  the  court  of 
our  lord  the  king,  before  tlie  king  himself,  [or  "  before 

us, '——  and ,  his  majesty*s  justices,  assigned  to  take 

the  assizes  in  the  county  of ,"]  on ,  the day 

of ,  in  the  > year  of  the  reign  of  our  sovereign  lord 

William  the  Fourth,  by  the  grace  of  God,  &c.  and  in  the 

year  of  our  Lord  1830,  at ,  in  the  county  of ,  by 

virtue  of  bis  majesty's  writ,  directed  to  the  sheriff  of  the 
said  county,  and  to  me  the  said  chief  justice,  [or  '*  to  the 
aaid  justices  of  assize,**]  and  to  this  inquisition  annexed,  by 
the  oath  of  £.  F.  &c.  twelve  good  and  lawful  men  of  the 
conn^  aforesaid,  who,  being  sworn  and  charged  upon  their 
oath»  sayi  that,  &c. — [Here  set  out  thejinding  qf  the  jury  ^ 
upon  the  breach  assigned,} — And  they  further  say,  upon 
their  oath,  that  the  said  plaintiff  hath  sustained  damages  by 


*^ 


*  As  to  the  inquisition,  see  1  Stand,  S8,  notes  d^  and  e» — ^Soe 
form,  Tidd  s  Forms,  GtU  ed.  255. 
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rEocBBoiMoi  Ae  aiinreMud  bresch  of  the  said  conditioii  of  tlie  aid  wridng 
"''^*  obligatory,  besides  his  costs  and  charges  by  him  aboot  his 
suit  in  that  behalf  expended,  to  £ — .  In  witness  whereof, 
I,  the  said  chief  justice,  [or  '*  we  the  said  justioei  of  as- 
sise,**]  have  hereunto  set  my  hand  and  seal,  [or  "  our  hsndi 
and  seals,"]  the  day  and  year,  and  at  the  place  aboie  laeih 
tioned. 

The  execution  of  this  writ  appears  in  the  inquisitioii  hereto 

annexed.    The  answer  of chief  justice,  [or  "  of  — — 

and  ■    ■     the  justices  of  assize,**]  within  named. 

Final  jtiHgroent         [Proceed  as  in  the  forms  iuK.B.a9Ue,  1269,  mCP. 
"w.'s.  'c."ii.       ^^^9  1271,  or  in  Exchequer,  ante,  1271,  to  the  end  f^  iii 

or  *  y Uition"™   ^""^^  ^f  '*^  «^'  ^f  ««?««»"y»  «»^  '*«»  ^^^  **^  inqtdsitim 

and  final  judgment  as  follows /] — At  which  day,  befine  our 
said  lord  the  king,  at  Westminster,  comes  the  said  pbuDdff 
by  his  attorney  aforesaid,  and  the  said  chief  jusdce,  [v 
*'  justices  of  assise,**]  now  here  returns  [or  "  return**]  a 
certain  inquisition  indented,  taken  before  him,  [or  *'  dietn,*] 

at in  the  county  of on the day  of 

in  the year  of  the  reign  of  our  said  lord  the  king,  npon 

the  oath  of  twelve  good  and  lawful  men  of  the  same  couBtj, 
by  which  it  is  found,  &c.  [set  forth  the  inquisition;]  sod 
that  the  said  plaintiflf  hath  sustained  damages,  by  reason  of 
the  aforesaid  breaches  of  the  said  condition  of  the  said 
Jodgment  aigncd  writing  obligatory,  to  the  sum  of  £5. — ^Therefore  it  is  con- 

of ' ,  A*D,      sidered  that  the  said  plaintiff  do  recover  against  the  said 

^^^^«  defendant  his  said  debt,  and  also  £ —  for  his  damages  whidi 

be  hath  sustained,  as  well  by  reason  of  the  detention  of  the 
said  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended,  by  the  court  here  adjudged  to 
the  said  plaintiff,  and  with  his  assent^;  and  it  ia  further  eoih 
sidered  by  his  majesty's  court  here,  that  the  said  pUntiff 
have  execution  against  the  said  defendant  of  the  dansgei 

aforesaid  to by  the  said  jury  in  form  aforesaid  assessed, 

on  occaifon  of  the  aforesaid  breach  of  the  said  condition  of 
the  said  writing  obligatory,  according  to  the  form  of  the 


*  As  to  this  statement  of  the  612. — Bat  see  Tidd^s  Prac  9th 

return  of  the  inqiiifiitioo,  see  edit.  585. — Tidd's  Forms,  6A 

Tidd's  Forms,  6th  edit.  256*  edit.  247.     The  cosU  are  aot 

^  As  to  this  judgment,  see  to  be  stated  as  costs  of  m^ 

1  Ssand.  58,  o.l.~3  B.  &  P.  crease,  see  2SsQnd.  187  d* 
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8feftiit0  itk  8uoh  case  made  and  t>ravided*t  and  the  s«d    procbidingi 
defendant  in  mercy^  &c. 

[Proceed  ai  in  the  forms  in  K.B.  ante,  1269,  in  C.P.  The  like  in  an- 

•'  /•   I      other  form,  on  a 

mniCf  1£71,  or  in  Exchequer ^  ante,  1£71,  to  the  prayer  of  the  bastardy  bond  K 

lorit  qf  inquiry^  and  then  proceed  tu/oBoujs:] — ^And  there^ 

Upon  the  said  plaintiffs  pray  the  writ  of  our  lord  the  lung  to 

be  directed  to  the  sheriff^  of  the  county  of  S.  to  summon 

*   jury  to  aqppeat   before    the  jiistkes  of  ascdase  of   the 

county  of  S.  aforesaidy  on  — —  the  —  day  of  — ^  next, 

at  S.  in  the  county  aforesaid,  to  inquire  of  the  truth  of  the 

said  breach  of  the  said  condition,  and  to  assess  the  damages 

which  the  said  plaintiffs  have  sustained  thereby,  and  it  is 

granted  to  thetli,  returnable  on  — *  the  —  day  of 


nentf  the  same  day  is  given  to  the  said  plaintifls  here,  &c« ; 

and  now  here  at  this  day,  to  wit,  on  ' '  the  -— ^-«  dajr  of 

""■"■  come  the  said  plaintiffs  aforesaid,  by  their  attorney 
aforesaid^  and  the  aforesaid  justices  of  assise  of  the 
county  of  S.  aforesaidi  before  whom  the  inquisiti<m  afore- 
said has  been  taken,  have  sent  here  their  record  in  these 
words,  that  is  to  say,  afterwards,  on  the  day  and  year,  and 
ai  llie  place  in  that  behalf  within  mentioned,  that  is  to  say, 

on—  the  — —  day  of in  the year  of  the  reign 

of  our  lord  the  present  king,  at  S.  in  the  county  of  8«  by 
virtue  of  this  writ^  before  Sir  6.  R*  knight,  one  of  the  jus- 
tices of  our  lord  the  king,  of  the  Benchi  and  Sir  S«  L.  knt. 
one  of  the  justices  of  our  lord  .the  king,  asrigned  to  bold 
pleas  before  the  king  himself,  two  of  the  justices  of  our  said 
lord  the  king,  assigned  to  take  the  asshses  ia  and  Sof  the 
within  county  of  S«  according  to  the  form  of  the  Statute  m 
such  case  made  and  provided,  the  jurors  of  the  jury,  whereof 
mention  is  within  made,  (having  been  duly  summoned  in  that 
behalf  by  the  sheriff  of  the  county  aforesaid^)  being  called, 
to  wit,  W.  A«  [here  insert  the  names  of  the  jurors']  come, 
and  are  sworn  upon  the  said  jury,  according  to  the  form  of 
the  Statute  in  such  case  made,  and  who,  upon  tbeir  oath, 
say,  that  the  said  writing  obHgatory  within  mentioned  was 
made  with  the  condition  thereunder  written,  and  within  men- 


*This  award  of  execntion  other  jadgment  than  for  the 

is  sometimes  added.  SeeTidc^'s  debt  and  costs.    Tidd's  Prac. 

Prac.  lltb  edit.  685 ;    but  it  is  9th  edit.  585.--3  B.  &  P.  607. 

not  ticNtessary,  and  qtusre  whe-  ^  S^e  form,  3  Saaad.  187  o. 
tker  it  is  correct,  to  have  any 
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tioned  and  set  forth;  and  that,  after  the  making  of  the  uii 
writing  obligatory,  the  stud  I.  H.  in  the  said  condition  men- 
tioned, was  delivered  of  a  certain  child,  being  the  child  of 
which  she  was  pregnant  at  the  time  of  making  the  tud 
writing  obligatory,   and    that  the  said  child  was  bom  s 
bastard,  within  the  said  parish  of  C.  within  mentioned;  and 
that  the  said  defendant  had  not,  from  time  to  time,  and  at 
all  times,  after  the  making  of  the  said  writing  obligator;, 
fully  and  clearly  indemnified  and  saved  harmless  the  said 
churchwardens  and  their  successors,  and  the  parishioners 
and  inhabitants  of  the  said  parish,  from  all  costs  and  charges, 
by  reason  of  the  birth,  education,  and  maintenance  of  the 
said  child,  according  to  the  form  and  effect,  and  the  tnie 
intent  and  meaning  of  the  said  condition,  but,  on  the  con- 
trary thereof,  had  wholly  neglected  and  omitted  so  to  do; 
and  the  said  churchwardens,  overseers,  parishioners,  and  in- 
habitants, had,  on  account  of  the  said  neglect  and  omission 
of  the  said  defendant,  and  in  order  to  preserve  the  life  and 
health  of  the  said  child,  been  obliged  to  lay  out  and  expend, 
and  had  actually  laid  out  and  expended,  a  large  sum  of 
money  for  sundry  costs  and  charges,  which  were  necessaiilj 
incurred  by  reason  of  the  birth  of  the  said  child,  and  its 
education  and  maintenance  during  a  long  time  then  elapsed, 
and  have  thereby  sustained  damages ;  and  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  assess  the  damages  which 
the   said  plaintiffs  have  sustained  thereby  to  £9.  9x.  &c. 
Therefore,  &c. — IJudgmeni  as  in  the  preceding  form,'] 


Jodgment  and  [Same  as  the  famif  ante^  1369,  to  the  asterisk,  excepi 

luxgestion  od  fj^j^  ff^c  declaration  sets  forth  a  bond,  but  not  the  condOum 

by  defanit,  where  Or  breach,"] — And  hereupon  the  said  plaintiff,  according  to 

breach  of  coodi-  jjjg  fo^^  ^f  the  Statute  m  such  case  made  and  provided, 

tion  Dot  stated  .  *^ 

in  declaration.       suggests  and  gives  the  court  here  to  understand  and  he  in- 

formed,  that  the  said  writing  obligatory,  in  the  said  decla- 
ration mentioned,  was  made  and  given  by  the  said  defendant 
under  and  subject  to  a  certain  condition  thereto  snbscribetl; 
whereby,  after  reciting  to  the  effect  following,  that  is  to 
say,  that,  &c. — [here  state  the  recitals,  either  ▼erba&n  or 
in  the  past  tense,  according  to  the  substance"] — it  was  d^ 
clared  that  the  condition  of  the  said  writing  obligatory  «as 
such,  that  if,  &c. — [state  condition  verbatim  tn  the  proper 
tense] — as  by  the  said  writing  obligatory,  reference  being 
thereunto  had,  will  fully  appear.  Nevertheless  the  sakl 
plaintiff  for  assigning  a  breach  of  the  said  condition  of  the 


ON  STATUTES  8  &  9  w.  3.  c.  11.  s.  8.  1279 

said  writing  obligatory,  according  to  the  form  of  the  Statute  pnocBSDiNos 
in  such  case  made  and  provided^  suggests  and  gives  the 
court  here  to  understand  and  be  informed,  that^  &c. — 
[Siaie  the  breaches  according  iQ  the  facts,  and  which  may 
be  as  antCf  440  to  463.] — And  the  said  pkiintiff  for  assign- 
ing a  further  breach  of  the  condition  of  the  said  writing 
obligatory,  according  to  the  form  of  the  Statute  in  such 
case  made  ^and  provided,  further  suggests  and  ^  gives  the 
court  here  to  understand  and  be  informed,  that,  &c. — [State 
second  and  subsequent  bre€u:beSt  according  to  the  factsJ] 
And  hereupon  the  said  plaintiff  prays  tlie  writ  of  our  said 
lord  the  king  to  be  directed,  &c. — [Proceed  precisely  as 
ante,  1269.] 

[Proceed  as  in  the  form,   ante,  1269,  to  the  asterisk.  The  like  on  a 
except  that  the  declaration  states  the  bond,  but  not  condi-  ™^bomf  ^o  per- 
tion  or  breach.] — And  hereupon  the  said  plaintiff,  accord-  f^™  covcnanti 

ill  snothcr  iDdcii* 

ii^  to  the  form  of  the  Statute  in  such  case  made  and  tare  »* 
provided,  suggests  and  gives  the  court  here  to  understand 
and  be  informed,  that  the  said  writing  obligatory,  &c. — [as 
in  the  last  to  the  end  of  tiie  recital  of  tlie  condition^ — And 
the  said  plaintiff  further  suggests  and  gives  the  court  here 
to  understand  and  be  informed,  that  in  and  by  the  said 
indenture  of  release,  mentioned  and  referred  to  in  the  said 
condition  of  the  said  writing  obligatory,  the  said  defendant, 
for  the  considerations  therein  mentioned,  did  grant,  &c.  to 
have  and  to  hold,  &c.  but  subject  nevertheless  to  a  certain 
proviso,  condition,  or  agreement,  for  the  redemption  of  the 
said  premises,  being  the  proviso  or  condition  mentioned 
and  referred  to  in  and  by  the  said  condition  of  the  said 
writing  obligatory  in  that  behalf,  whereby  it  was  provided, 
&c.  [reciting  the  proviso]  and  the  said  defendant  did 
thereby  covenant,  &c.  [here  set  forth  the  covenant  for  pay- 
ment of  the  mortgage  money.]  ^ — And  for  a  breach  of  the 
said  condition  of  the  said  writing  obligatory,  the  said  plain- 
tiff, according  to  the  form  of  the  Statute  in  such  made  and 
provided,  further  suggests  and  gives  the  court  here  to  un- 
derstand and  be  informed,  that  the  said  defendant  did  not. 


*  See  form  in  Ttdd's  Forms,  Forms,  6tb  edit.  250. 
6th  edit,  249.— See   also  the  ^   It  would   seem   sufficient 
like  form  in  debt  on  annuity  merely  to  state  the  covenant, 
bond  iu  the  Exchequer,  with  without  stating  either  the  pro- 
entry  of    satisfaction,    TiUd's  viso  or  habendum. 
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pRocciDiMGs  nor  would  well  and  truly  pay,  or  cause  to  be  paid  unto  the 
m  DEBT.  ^^j  plaintifi;  the  said  sum  of  £—  and  interest,  in  the  said 
conditioH  of  the  said  writing  obligatory  mentioned,  on  the 
said,  &c.  next  ensuing  the  date  of  the  said  writing  obli- 
gatory, or  at  any  time  before  or  afterwards,  according  to 
and  in  full  discharge  of  the  said  proviso  or  condition,  men- 
tioned and  referred  to  in  and  by  the  said  condition  of  the 
said  writing  obligatory,  and  according  to  the  form  and  eflect 
of  the  same  condition,  and  wholly  neglected  and  reAised  so 
to  do,  and  therein  failed  and  made  deAiult,  and  the  said 
sum  of  £ —  together  with  a  certain  other  sum  of  money,  to 
wit,  &c.  as  and  for  the  interest  thereof,  is  still  wholly  due 
and  unpaid  to  the  said  plaintiff,  contrary  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obligatory, 
to  wit,  at,  &c.  aforesaid  ;  and  hereupon  the  said  plaintiff 
prays  the  writ,  &c.  [as  in  ike  preceding /armJ] 

Writ  of  inqairy        William  the  Fourth,  &c.     To  the  sheriff  of and  to 

atat  8^  9  w!  3!  ^^^  ^S^^  honorable  Charles  Lord  Tenterden,  our  chief  jus- 
where  detendiMit  tice  assigned  to  hold  pleas  in  our  court  befcnre  us,  [or  *♦  to 
ment  by  default  our  justices  assigned  to  take  the  assizes  in  jrour  county,"] 
b^nd^n^^itatr  S^^^^^^g  :— Whereas  A.  B.  lately  in  our  court,  before  us, 
condition  or  at  Westminster,  by  bill,  without  our  writ,  impleaded  C.  D. 
breach.  being  in  the  custody  of  the  marshal  of  the  Marshalsea, 

before  us,  of  a  plea  of  debt  on  demand  for  £ —  of  good 
and  lawful  money  of  Great  Britain,  upon  and  by  Tirtne  of 
a  certain  writing  obligatory,  in  the  penal  sum  of  £— bearing 
date,  &c.  and  sealed  with  the  seal  of  the  said  defendant, 
and  such  proceedings  were  thereupon  had  in  our  said  court, 
before  us,  that  it  was  afterwards  considered  by  the  same 
court  that  the  said  plaintiff  ought  to  recover  against  the 
said  defendant  his  debt  aforesaid,  together  with  his  damages 
which  he  had  sustained  on  occasion  of  the  detention  thereof, 
&c.  whereof  the  said  defendant  is  convicted,  as  appears  to 
us  of  record ;  and  thereupon  the  said  plaintiff,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided, 
suggested  upon  the  roll  whereon  the  said  judgment  so  re- 
covered against  the  said  defendant  as  aforesaid  is  entered, 
to  the  effect  following,  to  wit,  that  the  said  writing  obli- 
gatory, whereon  the  said  judgment  was  so  recovered  against 
the  said  defendant  as  aforesaid,  was  made  and  given  by 
him  the  said  plaintiff,  under  and  subject  to  a  certain  con- 
dition thereto  subscribed,  whereby,  after  reciting,  &c 
{stating  the  recital,  if  any,  preceding  tke  condition  of  ike 
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Ikmd  )  it  was  declared  that  if,  Sec.  (  reciting  ihe  eandiium  ) ;     BaocsiDiHat 

and  the  said  plaintifF  further  suggested,  on  the  said  roll 

whereon  the  said  judgment  so  recovered  against  the  said 

defendant  was  and  is  so  entered  as  aforesaid,  that,  &c. — 

[Here  state  the  suggestion  of,  the  breaches  to  the  prayer  of 

a  writ  of  inquiry^  and  proceed  as  fottows  .*] — As  we  have 

received  infi>rniation  from  the  said  plaintiff  in  our  court 

before  us ;  and  the  said  plaintiff  having  prayed  our  writ  to 

inquire,  &c. — [Proceed  the  same  as  in  the  writ  of  inquiry 

in  K.B.  ante,  1S73,  to  the  end.^ 

William  the  Fourth,  &c.     To  the  sheriff  of and  to  The  like  in  C.  P. 

the  right  honorable  Sir  Nicholas  Conyngham  Tindal,  knight, 
our  chief  justice  of  the  Bench  at  Westminster,  [or  **  to  our 
justices  assigned  to  take  the  assizes  in  your  county,"] 
greeting : — Whereas  C.  D.  was  summoned  to  be  in  our 
court,  before  our  justices,  at  Westminster,  to  answer  A.  B. 
of  a  plea  of  debt  on  demand  for  £ —  of  good  and  lawful 
money  of  Great  Britain,  upon  and  by  virtue  of  a  certain 
writing  obligatory,  in  the  penal  sum  of  £ —  bearing  date, 
&c.  and  sealed  with  the  seal  of  the  said  defendant ;  and 
such  proceedings  were  thereupon  had  in  our  said  court, 
before  our  justices,  at  Westminster  aforesaid,  that  it  was 
afterwards  considered  by  the  same  court  that  the  said  plain- 
tiff ought  to  recover  against  the  said  defendant  his  debt 
aforesaid,  and  also  £ —  for  his  damages  by  occasion  of  the 
detaining  the  said  debt,  whereof  the  said  defendant  is  con- 
victed ;  and  thereupon  the  said  plaintiff^  according  to  the 
form  <^f  the  Statute  in  siich  case  made  and  provided,  sug- 
gested, &C. — [As  in  the  abote,  to  the  prayer  of  the  writ  qf 
inquiry f  and  then  as  follows  /] — And  the  said  plaintiff  hav- 
ing prayed  our  writ  to  inquire;  &c. — [Proceed  to  the  end, 
the  same  as  in  writ  of  inquiry  in  C.  P.  oit/e,  1274.] 

[To  the  end  of  the  demurrer  book,  and  then  as  fcl-  judgment  on  He- 
ItMM.-]— At  which   day,  before  our  said  lord  the  king,  at  "nc'iluon^iD^deM 
Westminster,  come  the  parties  aforesaid,  by  their  attornies  on  bond,  with 
aforesaid,  whereupon  all  and  singular  the  premises  being  p^|^r,'«iid^writ 
6een,  and  by  the  court  of  our  said  lord  the  king  now  here  ©^  inquiry,  on 
i'uUy  understood,  and  mature  deliberation  being  thereupon  c.  ii.  t/s*./ 
had,  it  appears  to  the  said  court  here  that  the  said  plea, 
ia  manner  and  form  aforesaid,  by  the  said  plaintiff  above 


*  Ste  anolher  form,  1  Sauud.  58,  tiote  I.  d. 
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in  reply  pleaded,  and  die  matters  tbevwi  contained,  are 
sufficient  in  law  for  him  the  said  plaintiff  to  have  and  naiih 
tain  his  aforesaid  action  thereof  again^  the  said  defendant, 
wherefore  the  said  plaintiff  ought  to  recover  his  said  debt, 
together  with  his  damages,  on  occasion  of  the  detentioo 
thereof* ;  and  hereupon  the  said  plaintiff,  according  to  the 
form  of  the  Statute,  &c.  says,  that  the  said  writbg  obliga- 
tory, in  the  said  declaration  mentioned,  was  made  and  given 
by  the  said  defendant  under  and  subject  to  a  certain  con- 
dition thereto  subscribed,  whereby,  after  reciting,  &C  it 
was  declared,  &c.;  and  the  said  plaintiff  further  saith,  &c 
[suggesting  the  breaches  of  the  co^ndition^  {]  and  hereupon 
the  said  plaintiff,  &c. — [Proceed  with  the  prayer  of  the 
writ  of  inquiry  to  the  end,  as  ante,  1272.] 


The  like  in  an- 
other  ibrm^. 


[To  the  end  of  the  demurrer  hook^  and  then  asfoOaics:] 
Whereupon  all  and  singular  the  premises  being  seen,  and 
by  the  court  here  more  fully  understood,  and  mature  deli- 
beration being  thereupon  had,  fo^  that  it  appears  to  the 
court  here,  that  the  plea  by  the  said  defendunt  in  form 
aforesaid  above  pleaded,  is  not  sufficient  in  law  to  bar  the 
said  plaintiff  from  having  his  said  action  thereof  maintained 
against  the  said  defendant,  it  is  considered,  that  the  8^ 
plaintiff  ought  to  recover  his  said  debt  and  bis  damages,  on 
occasion  of  the  detention  of  the  said  debt,  and  bis  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended; 
but  because  it  is  convenient  and  necessary  that  judgment 
hereof  should  not  be  given  until  the  truth  of  certain 
breaches  of  covenant  hereafter  suggested  shall  be  inquired 
into,  and  the  damages  which  the  said  plaintiff  has  sustained 
by  reason  of  those  breaches  shall  be  assessed  by  a  juryof 
the  country  in  tliat  behalf,  let  judgment  hereof  be  stayed 
until  such  time  as  the  said  premises  shall  be  ascertained  as 
aforesaid ;  and  hereupon  the  said  plaintiff,  according  to  the 
form,  &c.  [Here  suggest  the  breaches."]  And  because,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and 


*  In  1  Saund.  68.  note  I.  d. 
3  B.  &  P.  (512,  this  form  is  re- 
commended ;  atui  seo  8  Dow.  1 ; 
but  see  Tidd's  Prac.  9tb  edit^ 
584,  6H5,  and  Tidd's  Forms, 
6th  edit.  302,  trhere  it  is  said, 
that  judgment  is  to  be  as  at 
common  law. 


^  See  forms  of  breaches,ante, 
440  to  463.  If  the  breaches, 
&c.  were  suggested  in  the  de- 
clttratiou,  this  suggestioo  is  to 
be  omitted. 

"^  See  I  Saund,  58  d,— 3  B. 
&  P.  612, 
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provided,  a  jury  ought  to  inquire  of  the  truth  of  the  breaches     paocBBDiaet 
above  assigDedy  and  to  assess  the  damages  that  the  said        '"  ^'*'* 
plaintiff  has  sustained  thereby,  therefore  the  sheriff  of  the 
said  county  b  commanded,  &c. — [Proceed  to  the  end,  the 
same  as  ante,  1S7S.] 

[A$  in  the  last,  to  the  end  of  the  finding  of  the  court,  that  The  like  io  an- 
the  replication  is  sufficient  in  law,  and  then  as  follows :]  tbe  breaches  were 
Wherefore  the  said  plaintiff  ought  to  recover  against  the  ■*"«"«!  *"  ^« 

^  ^  ^  cleclaration  or  r^ 

said  defendant  his  said  debt,  together  with  his  damages  by  plication,  and 
him  sustained  on  occasion  of  the  detention   thereof,  &c.  fSj^ei^uSiUfti 
But  because  it  is  convenient  and  necessary  that  judgment  the  dama(ses  have 
should  not  be  given  hereupon,  until  the  truth  of  the  afore-  •>•«••«    • 

said  breaches  of  the  said  condition  of  the  said  writing  obli- 
gatory above  assigned  shall  have  been  inquired  into,  and 
the  damages  which  the  said  plaintiff  hath  sustained  thereby, 
shall  have  been  assessed  by  a  jury  of  the  country  in  that 
behalf,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  therefore  let  judgment  hereupon  be  [  1283  ] 
stayed  in  the  mean  time ;  and  the  said  plaintiff  having 
prayed  the  writ  of  our  said  lord  the  king  to  be  directed,  &c. 
[Proceed  with  the  prayer  and  award  of  the  writ  of  inquiry, 
as  ante,  1212,  to  the  end.} 

EUenborough. 

As  yet  of  Term,  in  the  year  of  the  ^^^^^^^^  ^ 

rHgn  of  King  William  the  Fourth.  cord  and  sngM- 

WUness,  Charles  Lord  Tenterden.      "?!?.;*J~?* 

'  which  were  not 

assigned  in  de- 

Middlesex,  to  wit.    A.  B.  puts  m  his  place his  at-  pu^uoJJ,  ""^  "" 

^^^niey,  against  C.  D.  in  a  plea  of  debt. 

Middlesex,  to  wit.    The  said  C.  D.  in  person,  at  the  smt 
of  the  said  A.  B.  in  tbe  plea  aforesaid. 

Middlesex,  to  wit.    Be  it  remembered,  that  on  '         the 
day  of in  this  Term,  before  our  lord  the  king  at 


Westminster,  comes  A.  B.  by his  attorney,  and  brings 

into  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  now  here,  his  certain  bill  against  C.  D.  gentleman, 
one,  &c.  of  a  plea  of  debt,  and  there  are  pledges  for  the 


^  See  form,  iSaaud.  5d,n.  1.     aud  notes  to  the  last  form; 
Tidd*s  Forms,  6th  edit,  ^4,     and  see  3  Dow,  I. 
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vmocKSDtiict     prosecution  thereof,  to  wit^  John  Doe  and  Ricbard  Roe, 
11.  »fc»T.       ^i^j^i,  ^j  J,.,,  f^Q^^^  .^  ^^^^  ^^^^  that  18  to  lay,  Middle^ 

seof,  to  wit    A.B.  eomphins,  &e. — [fllnv  copy  ike  paper 
book  to  ike  endJ] 

At  which  day^  before  our  said  lord  the  lung,  at  West- 
minster,  comes  the  said  plaintiff  by  -^-«—  his  attorney  afore- 
said, and  the  said  defendant,  although  solemnly  demanded 
in  open  court  to  appear  and  produce  the  said  reeord,  by 
him  above  in  pleading  alleged,  cometh  not  nor  produoeth 
the  same,  but  therein  wholly  fails  and  makes  de&ult,  where- 
fore the  said  plaintiff  ought  to  recover  against  the  said  de- 
fendant his  damages  by  occasion  of  the  premises;  and  here- 
upon *  the  said  plaintiff,  according  to  the  form  of  the  Statute 
'[  12S4  ]       in  such  case  made  and  provided,  says,  that  the  said  writmg 

obligatory  was  made  and  given,  under  and  subject  to  a  cer- 
tain condition  thereunder  written,  whereby  it  was  declared, 
&c. — [Here  sei  out  ike  eondiOon  of  the  bomd.'] — And  for 
assigning  a  breach  of  the  said  condition  of  the  said  writing 
obligatory,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  the  said  plaintiff  suggests,  and  gives  the 
court  here  to  understand  and  be  informed,  that  after  the 
making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  the 
said  sum  of  £ —  of  lawful  money  of  Great  Britain,  so  pay- 
able on  that  day  as  aforesaid,  and  interest  from  the  date 
thereof,  became  and  was  due  and  owing  from  the  said 
defendant  to  the  said  plaintiff,  and  still  is  in  arrear  and 
unpaid,  contrary  to  the  form  and  effect  of  the  said  condition 
of  the  said  writing  obligatory;  and  for  assigning  a  further 
breach  of  the  said  condition  of  the  said  writing  obligatory, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  the  said  plaintiff  suggests  and  gives  the  court 
here  to  understand  and  be  informed,  that  after  die  making 
of  the  said  writing  obligatory,  to  wit,  on,  &c.  the  further 
sum  of  £^  of  like  lawful,  &c.  being  the  said  second  in- 
stalment in  the  said  condition  mentioned,  became  and  was 
due  and  owin^  from  the  said  defendant  to  the  said  plaintiff, 
and  still  is  in  arrear  and  unpaid,  contrary  to  the  form  and 
ef{^t  of  the  said  condition  of  the  said  writing  obligatory ; 


.   *  If  the  coaditioD  and  breach  ted,  and  the  entry  proceed  at 

have  bceu  assigned  in  the  de-  onco  with  the   prayer  of  in- 

etaration    or   replication,  the  qoiry. 
siifcgcslion  will  be  here  omit- 
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and  hereapon  the  raid  plaintilF  prays  a  writ  to  be  directed     PKocBimNot 

to  the  sheriff  of and  to  the  right  honorable  Charies        »"|^m»- 

Lord  Tenterden,  his  majesty's  chief  justice^  assigned  to  Prayer  of  inquiry 
hold  pleas  in  the  court  of  our  said  lord  the  king,  before  l^f  ■^»"*  '"'^*^ 
the  king  himself^  commanding  the  said  sheriff  that  he  cause 
to  come  before  the  said  chief  justice,  on,  &c.  next,  at  West- 
minster, in  the  county  of  Middlesex,  twelve,  &c*  and  who 
neither,  &c.  to  inquire  of  the  truth  of  the  said  breaches 
above  assigned,  to  assess  the  damages  thereby  sustained  by 
the  said  plaintiff;  and  also  that  it  may  be  commanded  in 
the  said  writ  to  the  said  chief  justice,  that  he  make  a  return 
thereof  to  the  said  court  of  our  said  lord  the  king,  before 

the  king  himself,  at  Westminster,  on  ^  the day 

of  —  next,  and  it  is  granted  to  him,  &c.  the  same  day  is 

given  to  the  said  plaintiff,  at  the  same  place.     At  which  Cootinnaoce. 

day,  before  our  said  lord  the  king,  at  Westminster,  comes 

the  said  plaintiff,  by  his  attorney  aforesaid,  and  the  said 

writ  of  our  said  lord  the  king  to  the  said  sheriff  and  chief 

justice  in  that  behalf  directed,  hath  not  been  returned,  nor 

hath  any  thing  been  done  thereupon,  therefore,  as  before, 

the  said  plaintiff  prays  another  writ  of  our  said  lord  the 

king  to  be  directed  to  the  sheriff  of and  to  the  right       [  1285  ] 

honorable  Charles  Lord  Tenterden,  his  majesty's  chief  jus- 
tice, commanding  the  said  sheriff  that  he  cause  to  come 

before  the  said  chief  justice,  on the day  of  — — 

next,  at  Westminster,  [same  as  before,  Caniinuance  to 
Easter  Term — Continuance  to  TWnily  Term — Coniinnanee 
to  Michaelmas  Term — Continuance  to  Hilary  Term,  1830, 
same  as  beforeJ]  At  which  day,  ftc. — [Here  state  the  re- 
turn of  the  inquisition  and  final  judgment,  as  ante,  1276.] 

[4fler  the  plea  of  oyer  of  bond  and  condition,  and  non  Issue  and  snggoa* 
estlkotum,  aiM<  similiter,  proceed  as  follows  i\—AnA  here.  after''i^'*i!!Sf'S 

^_^_ ^ factum,  on  tiie 

Stat.  8  dr  9  W.  S. 

»  See  Tidd's  Forms,  6th  edit,  on  bond,  coDditioDed  for  the  ^wUd^if 'r^? 

381.    This  is  proper  in  K.B.  performanoe  of  coveoants,  if  ^^^  ^  triamhumn 

8  T.  R.  265,  in  which  it  was  the  defeadant  craves  oyer  and  quam  otf  mfaircm- 

deeided,  that  in  debt  on  bond,  pleads  performance    of   each  dmmK 

after  oyer  of  the  condition,  and  oovenant  specially,-  and   also 

non  est  factum   pleaded,    and  general  performaooe,  the  plain* 

issue  joined  thereon,  the  plain-  tiflT  must  assign  breaches  in  his 

ti(f  may  enter  a  snggestion  of  replication,  if  he  has  not  done 

breaches.    See  also  2  Saand.  it  in    his  declaration ;  and  if 

187  a ;  and  2  New  Rep.  362  ;  he  merely  takes  issne  on  the 

hat  ill  5  Ysuttt.  :1B6 — 1  Marsh,  general  performance,  and  en- 

95,  it  was  held,  that  in  debt  ters  a  separate  assignment  of 


1286 


PROCEEDINGS   IN    DEBT 


raocBEOiHCt. 

IM   UKBT. 


[  1286  ] 


upon  the  said  plaintiff  prays  that  the  said  writing  obligatOTy 
in  the  said  deckration  mentioned,  may  be  enrolled,  and  the 
same  is  accordingly  enrolled  in  these  words,  to  wit,  [here 
set  out  the  obligatory  part  of  the  bond  terbaiim^    He  also 
prays,  that  the  condition  of  the  said  writing  obligatory  may 
be  enrolled,  and  the  same  is  accordingly  enrolled  in  these 
words,  to  wit :  Whereas,  &c« — [Here  set  out  tie  cou£ium 
of  the  bondy  beginning  with  the  recital,  if  any^    And  for 
a  breach  of  the  said  condition  of  the  said  writing  obligatory, 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  suggests,  and  gives  the  court 
here  to  understand  and  be  informed,  that,  &c.  \asdgmg 
tfte  breach,  and  concluding  as  follows ;] — ^Therefore,  to  try 
the  said  issue  above  joined  between  the  said  parties ;  and  in 
case  the  said  issue  shall  be  found  for  the  said  plaintifif,  to 
inquire  of  the  truth  of  the  said  breach  in  form  aforesaid 
above  assigned,  and  to  assess  the  damages  sustained  there- 
by %  (let  a  jury  thereupon  come  before  our  lord  the  king, 

at  Westminster,  on  the  day  of next,  by 

whom,  &c.  and  who  neither,  &c.  to  recognize,  &c.  because 
as  well,  &c.  the  same  day  is  given  to  the  parties  aforesaid, 
at  the  same  place). 


«llier  forni  ^. 


[To  the  end  of  the  similiter  to  d^endant's plea,  and  then 
as  follows:] — ^And  thereupon  the  said  plaintiff,  accordnig 
to  the  form  of  the  Statute  in  such  case  made  and  provided, 
suggests,  and  gives  the  court  here  to  understand  and  be  in- 
formed, that  the  said  writing  obligatory  in  the  said  declara- 
tion mentioned,  was  and  is  subject  to  a  certain  condidon 


breaches  on  the  record,  no  da- 
mage can  be  assessed  on  them, 
and  the  court  will  award  a  re- 
pleader. The  preferable  course 
is  in  general  to  assign  the  con- 
dition and  breach  in  the  decla- 
ration. 1  Saund.  58,  note  1 . — 
2  Id.  187  a,  note  2 ;  but  quaere 
this  now  ;  see  ante,  vol.  i. 
pages  617»  618  ;  it  is  belter 
to  assign  the  breaches  in  the 
replication.  It  is  quite  clear 
tbey  may  be  assigned,  though 
they  oanoot  be  aniynedf  as  well 
as  suggested  in  the  replication, 
see  2  New  Rep.d62. — 2Saund. 
187  a,  5th  edit.. 


*  This  is  the  issne  when  the 
proceedings  are  by  bill ;  when 
by  original,  instead  of  the  words 
between  brackets,  say,  "  the 
sherilT  is  commanded  that  he 
cause  to  come  before  our  lord 
the  king  on,  &c.  wheresoefer 
our  said  lord  the  king  shall 
then  be  in  £ngland,  twelve, &c. 
by  whom,  &c.  and  who  nrnther, 
&c.  to  recognize,  &c.  because 
as  well,  &c.  the  same  day  is 
given  to  the  parties  aforesaid." 
See  Tidd's  Forma,  6lh  edit. 
273. 

b  See  the  preceding  form  and 
notes. 
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thereunder  written,  whereby,  after  reciting  that  whereas,     raocRKDiiiof 

&c.  [setting  out  the  uJiole  of  the  recitals  carefully,]  the        *"  '***'^* 

condition  of  the  said  writing  obligatoiy  was  declared  to  be 

such,  that  if,  (&c.  then,  &c.  otherwise,   &c.)  nevertheless 

for  assigning  breaches  of  the  said  condition  of  the  said 

writing  obligatory,  the  said  plaintiff  in  fact  saith,  that,  && 

[seiting  out  the  breach  of  the  candiiian  as  in  debt  on  bond^l 

contrary  to  the  form  and  effect  of  the  said  writing  obligatory, 

and  of  the  said  condition  thereof,  and  to  the  damage  of  the 

3aid  plaintiff  of  £ — ;  therefore,  according  to  the  form  of 

the  Statute  in  such  case  made  and  provided,  let  a  jury 

thereupon  come  before  our  lord  the  king,  at  Westminster, 

on the day  of next,  by  whom,  &c.  and  who 

neither,  &c.  because,  &c«  as  well  to  try  the  said  issue  above 
joined  between  the  said  parties,  as  to  inquire  of  the  truth 
of  the  matters  by  the  said  plaintiff  above  suggested,  and  to 
assess  what  damages  the  said  plaintiff  hath  sustained  by 
reason  of  the  said  breaches  of  the  said  condition  of  the  said 
writing  obligatory,  the  same  day  is  given  to  the  parties 
aforesaid,  at  the  same  place,  &c. 

[  1287  ] 
[At  the  end  of  the  replication  to  non  est  factum,  or  special  8"«K««tioii  ©f 
plea  of  fraud,  ^c.  proceed  thus  •-] — And  hereupon  the  said  tion  which  hu 
plaintiff  for  assigning  a  breach  of  the  condition  of  the  said  Jl|t°indcciarM 
writing  obligatory  in  the  said  first  plea  mentioned,  and  with  tion  or  plea,  with 

...^  i_*i  i_i.-  x»j  award  of  oeatre, 

intent  to  recover  his  damages  by  hun  sustamed  upon  oc-  to  try  issne,  at- 
casion  thereof  According  to  the  form  of  the  Statute  in  such  certain  trutii  of 

,  ,  . ,    ,  _     .  _  _  breaches,  and  aa< 

case  made  and  provided,  suggests,  and  gives  the  court  here  sess  damagea  •• 
to  understand  and  be  informed,  that  the  said  defendant  did 
not  nor  would  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  plaintiff,  the  said  yearly  rents  or  sums  of  £ — ,  as 
in  the  said  condition  mentioned  ;  but,  on  the  contrary  there- 
of, after  the  making  of  the  said  writing  obligatory,  to  wit, 
on,  &c.  a  certain  large  sum,  &c.  became  and  was  due  from 
the  said  defendant  to  the  said  plaintiff,  and  still  is  due  and 
unpaid,  contrary  to  the  form  of  the  said  writing  obligatory, 
and  the  said  condition  thereof,  to  wit,  at,  &c.  (venue)  afore- 
said, therefore,  according  to  the  form  of  the  Statute  in  that 

*  Astothisform,8ee6TaaDt.  gested;  bat  if  the  plea  were 

386. — I  Marsh*  96,  according  of  matter  collateral  to  the  per- 

to  which  decisions,  if  the  de-  foraiance,  it  should  seem  4hat 

fend  ant  pleaded  performance,  the  breach  of   the  condition 

the  breach  mast  be  assigned  in  may  be  suggested*  2  Saand. 

the  replication,  and   not  sog-  186,  7.--0  T.  K.  265. 
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case  madd  and  protided,  let  a  jury  come  befoie,  &c.  hj 
whom,  &c.  and  who  neither,  &c.  because,  &e*  as  well  to 
fry  the  issue  above  joined  between  die  said  parties,  ss  to 
inquire  of  the  truth  of  the  matters  by  the  said  plaintiff 
above  suggested,  and  to  assess  what  damages  the  said  plain* 
tiff  hath  sustained  by  reason  of  the  said  breach  of  the  con- 
dition of  the  said  writing  obligatory,  the  same  day  is  giren 
to  the  said  parties  aforesaid,  at  the  same  place,  &e. 


Another  form.  The  form  of  the  issue  is  as  above ^  except  thai  the  cos- 

of  the  coodition    ^i^ion  of  the  bond  and  breach  are  stated  in  the  detlaratum^ 
it  stated  ID  the    ^  g„  /^^  replication,  and  after  the  similiter,  or  other  ism 

declfinitloo  or  re-    .  .  *^  .  .      >  ^    .  . 

pUcation».  joined,  then  proceed  With  the  award  of  thevenxte,  as  weU 

to  try  the  issue,  as  to  inquire  the  truth  of  the  breach,  and 
assess  the  damages  as  in  the  preceding  form. 


Jad|iiient  after 
verdict  and  as* 
■essment  of  da- 
mages, on  Stat. 
8&9W.S.  c.ll. 

[   1288] 


Mercy. 


Snggestion  of 
three  farther 
breaches  to  be 
entered  on  the 
roll,  in  order  to 
foand  wain  faoM 
for  sncfa  farther 
breaches  *. 


Therefore  it  is  considered,  that  the  said  plaintiff  do  re- 
cover against  the  said  defendant  his  said  debt  and  his  da- 
mages aforesaid,  on  occasion  of  the  detention  thereof,  to  If. 
together  with  his  costs  and  charges  aforesaid,  to  40#.  being 
by  the  said  jury,  in  form  aforesaid  assessed,  and  also  £-- 
for  his  said  coats  and  charges,  by  the  court  of  our  said  lord 
the  king,  before  the  king  himself  now  here  adjudged  of  in- 
crease to  the  said  plaintiff,  and  with  his  assent ;  it  is  abo 
considered  by  his  majesty's  court  here,  that  the  said  plain- 
tiff have  execution  against  the  said  defendant  of  the  da- 
mages aforesaid,  to  £-^  by  the  said  jury,  in  form  aforesaid 
assessed,  on  occasion  of  the  aforesaid  breach  of  the  said 
condition  of  the  said  writing  obligatory,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided.  And 
the  said  defendant  in  mercy,  &c. 

\At  the  end  of  the  judgment,  ante,  1S76,  proceed  as  foi- 

lows/] — Afterwards,  to  wit,  on the  day  of  -*— 

in  Term,  in  the  year  of  the  reign  of  our  said 

lord  the  king,  before  our  said  lord  the  king  at  Westminster, 
comes  the  said  plaintiff,  by  J.  D«  his  attorney,  and  according 


*  See  the  notes  to  (he  form, 
ante,  1285. 

^  lliere  seems  to  be  no  oo<* 
oaaion  for  ibis  judgment,  that 
plaintiff  have  execution,  ^c. 

*  In  the  older  edition  of 
Tidd*s  Forms  there  is  a  form 


nearly  similar  to  the  abort, 
bnt  id  the  iaier  oditioos  k  is 
omitted*  It  should  seem  tbat 
the  aeirtfaeims  may  be  iasaed 
in  the  first  instaaoe.  See  tt4lc9 
W.  3.  c.  11.  s.d. 
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to  the  form  of  tlie  Statute  in  such  case  made  and  providedi     proobbdimos  . 
gives  the  same  court  here  to  understand  and  be  informedr.  "  *' 
that  the  bill  of  him  the  said  plaintiff  in  the  said  action  in 
which  he  so  obtained  such  judgment  as  aforesaid,  was  ex- 
hibited upon  the  day  of in  Term,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  and  that 

the  said  action  was  brought  and  commenced  upon  and  for 
certain  breaches  of  the  condition  of  the  said  writing  obli- 
gatory by  the  said  defendant  before  the  exhibiting  of  the 
bill  aforesaid ;  and  the  said  plaintiffi  for  further  and  other 
breaches  of  the  said  condition  of  the  said  writing  obligatory, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  gives  his  said  M^gesty's  court  here  to  understand 
and  be  informed,  that  after  the  recovery  of  the  said  judg- 
ment, to  wit,  on  the day  of in  the  year  of  our 

Lord  at  Westminster,  in  the  county  of  Middlesex^  a 

large  sum  of  money,  to  wit,  the  sum  of  £30.  6«.  ld»  of  law- 
ful money  of  Great  Britain,  of  the  said  instalments  or  sums 
of  money  in  the  said  condition  of  the  said  writing  obligatory 
mentioned,  being  the  said  third  instalment^  together  with 
interest  thereon,  became  and  was  due  and  payable  from  the 
said  defendant  to  the  said  phiintiff,  and  which  said  last*-  [  1289  ] 
mentioned  sum  of  £30.  6s.  Id,  and  interest  thereon  as 
aforesaid,  are  still  due  and  owing,  and  in  arrear  and  unpaid 
from  the  said  defendant  to  the  said  plaintiff,  contrary  to  the 
form  and  effect  of  the  said  condition  of  the  said  writing 
obligatory ;  and  also,  that  after  the  recovery  of  the  said 
judgment,  and  in  the  life-time  of  the  said  defendant,  to  wit, 

on  the day  of in  the  year  of  our  Lord ,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  a  large  sum 
of  money,  to  wit,  the  sum  of  £30.  6s.  ]d.  of  lawful  money 
of  Great  Britain,  being  the  fourth  instalment  or  sum  of 
money  in  the  said  condition  mentioned,  together  with  in- 
terest thereon,  became  and  was  due  and  payable  from  the 
said  defendant  to  the  said  plaintiff,  and  which  said  last-men- 
tioned sum  of  £30.  6s,  Id,  and  interest  as  aforesaid  are  still 
due,  in  arrear,  and  unpaid  from  the  said  defendant  to  the 
said  plaintiff,  contrary  to  the  form  and  effect  of  the  said 
condition  of  the  said  writing  obligatory ;  and  also,  that  after 

the  recovery  of  the  said  judgment,  to  wit,  on  the day 

of  ■  in  the  year  of  our  Lord at  Westminster  afore- 
said, in  the  county  aforesaid,  a  large  sum  of  money,  to  wit, 
the  sum  of  £30.  6s.  Id.  of  lawful  money  of  Great  Britain, 
being  the  fifth  instalment  or  sum  of  money  in  the  said  con- 
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Writ  of  «ctre  /«. 
eioM  tliereoD,  vie. 
aeire  faciat  for 
three   farther 
breaches  of  con- 
ditioo,  of  the 
bond  OQ  which 
judgment  had 
beeo  obtained  K 


didon  tnentioiied,  and  interest  thereon  as  aforesaid,  became 
and  was  due  and  payable  from  the  said  defendant  to  the  said 
plaintiff,  and  which  said  last-mentioned  sum  of  £30.  &.  Id. 
and  interest  thereon  as  aforesaid,  are  still  due,  in  arrear, 
and  unpaid  from  the  said  defendant  to  the  said  plaintiff, 
contrary  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory;  which  said  three  last-mentioned 
breaches  of  the  said  condition  so  assigned,  the  said  phontiff 
doth  aver,  and  doth  give  his  said  Majesty's  court  here  to 
understand  and  be  informed,  are  further  and  other  breaches 
of  the  said  condition   than  the  said  breaches,  for  and  by 
reason  of  which  he  obtained  the  said  judgment,  so  by  bim 
recovered  as  aforesaid ;  and   hereupon  the  said  plaintiff, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  prays  the  writ  of  our  said  lord  the  king,  of  scire 
facias f  upon  the  said  judgment  so  obtained  as  aforesaid 
against  the  said  defendant,  to  be  directed  to  the  said  sheriff 
of  Middlesex,  suggesting  the  said  further  and  other  breaches 
of  the  said  condition  of  the  said  writing  obligatory  herein- 
before assigned,  and  commanding  the  said  sheriff  to  sam- 
mon  the  said  defendant  to  shew  cause  why  execution  should 
not  be  had  and  awarded  upon  the  said  judgment  for  the 
damages  which  the  said  plaintiff  bath  sustained,  by  reason 
of  the  said  further  and  other  breaches  of  the  said  conditioo 
of  the  said  writing  obligatory,  and  it  is  granted  to  him,  &c. 
returnable  before  our  said  lord  the  king  at  Westminster, 

on the day  of next,  the  same  day  is  given 

to  the  said  defendant  at  the  same  place. 

William  the  Fourth,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the 
Faith,  to  the  sheriff  of  Middlesex,    greeting: — Whereas 

T.  V.  heretofore,  to  wit,  in Term,  in  the  '  year  of 

our  reign,  in  our  court  before  us  at  Westminster,  by  bill, 
without  our  writ,  and  by  the  judgment  of  the  same  court, 
recovered  against  defendant,  gentleman,  one  of  the  attor- 
nies  of  the  court  of  our  lord  the  king,  a  certain  debt  of 
£S50f  and  also  £32.  Os.  Ad.  for  his  damages  which  he  had 
sustained,  as  well  by  reason  of  the  detaining  of   the  said 


*  See  another  form  of  writ  of 
scire  facias  for  further  breaches 
on  annuity- bond /rid  J 's  Forms, 
6th  edit.  534;  and  the  like  in 


debt  on  articles  of  agreement. 
Id.  536:  and  the  like  io  the 
Exchequer  on  auiiuity-bond, 
after  former  scire  facias.  Id.  ik- 
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debt,  as  for  his  costs  and  charges  by  him  about  his  ^suit  in    procbbdingi 
thatbohalf  expended,  whereof  the  said  defendant  was  con-  <>«  •'''"cment. 
▼icted,  as  by  the  record  and  proceedings  thereofi  rem^niing 
in  our  said  court  before  ua  at  Westminster  aforesaid,  ma- 
nifestly appears,  which  said  judgment  so  recovered  against 
the  said  defendant  Qs  aforesaid,  was  had  and  obtained,  upon 

a  certain  writing  obligatory,  bearing  date,  the  day  of 

in  the  year  of  our  lord and  sealed  with  the  seal  of 

the  said  defendant,  whereby  the  said  defendant  became  held 
and  firmly  bound  to  the,  said  plaintiff*  in  the  said  sum  of  £350, 
to  be  paid  to  the  said  plaintiff  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested,  with  and  under  a 
certain  condition  to  the  said  writing  obligatory  subscribed, 
whereby,  after  reciting,  &c.  [state  recitahl  it  was  declared, 
that  if  the  said  defendant  and  £•  F.  or  either  of  them, 
their  or  either  of  their  heirs,  executors,  or  administrators, 
did  and  should  well  and  truly  pay  or  cause  to  be  paid,  unto 
the  said  plaintiff^  his  executors,  administrators,  or  assigns, 
the  sum  of  £181.  16^.  6d.  with  lawful  interest  after  the  rate 
of  £5  per  cent,  per  annum  for  the  same,  in  manner  follow^ 
ing,  that  is  to  say,  the  sum  of  £30.  6s.  Id.  and  interest  from 

the  date  thereof,  on  the day  of then  next  ensuing, 

and  tbe.Uke  sum  of  £30.  6s.  Id.  and  interest  from  the  dat^ 

thereof,  at  the  end  of  twelve  calendar  months,  from  the  date      [  1S91  ] 

thereof,  and  the  like  sum  of  £30. 6s.  \d.  and  interest  from  the 

date  thereof,  at  the  end  of  the  next  succeeding  six  calendar 

months,  until  the  whole  of  the  said  sum  of  £181.  I6s.  6d. 

and  interest  as  aforesaid,  should  be  fully  paid  and  satisfied, 

without  fraud,  or  further    delay,  then  the  said  obUgation 

was  to  be  void,  or  otherwise  to  be  and  remain  in  full  ibrce 

and  virtue ;  and  whereas  the  said   plaintifi*  heretofore  sug« 

gested  a  certain  breach  of  the  said  condition  of  the  said 

writing  obligatory,  according  to  the  form  of  the  Statute  in 

such  case  made  and  provided,  to  wit,  that  after  the  making 

of  the  said  writing  obligatory,  to  wit,  on  the  day  of 

■     "  in  the  year  of  our  lord the  said  sum  of  £30. 6s.  Id. 

of  lawful  money  of  Great  Britain,  so  payable  on  that  d^y 
as  aforesaid,  and  interest  from  the  date  thereof,  became  and 
was  due  and  and  owing  from  the  said  defendant  to  the  said 
plaintiff,  and  was  in  arrear  and  unpaid,  contrary  to  the  form 
and  effect  of  the  said  condition  of  the  said  writing  obli- 
gatory ;  and  also  a  further  breach  of  the  said  condition  of 
the  said  writing  obligatory,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  that  is  to  say,  that 
VOL.  m.  I J 
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raoc«n>n«ot    after  the  making  of  the  said  wridng  obligatory  (to  irit)oQ 

the day  of in  the  year  of  our  lord aforesud, 

the  furthar  sum  of  £S0.  6f .  Id.  of  Hke  lawful  money  of 
Great  Britain,  being  the  said  second  instalment  in  the  tail 
condition  mentioned,  became  and  was  'due  and  owing  from 
the  said  defendant  to  the'said  plaintiff,  and  was  in  imtr 
and  unpaid,  contrary  to  the  form  and  efiect  of  the  said  con- 
dition of  the  said  writing  obligatory,  and  damages  were 
thereupon  assessed  for  and  by  reaacm  of  the  breaches  aip 
signed.    And  whereas  it  hath  been,  and  is  ddy  soggeitod 
by  the  said  plidntiff,  in  our  said  court  before  us»  as  odier 
and  further  breaches  of  the  said  condition  of  the  said  witfng 
obligatory,  than  the  said  breaches  so  suggested  as  aforesaid, 
that  after  the  recovery  of  the  sud  judgment,  to  wit,  on  die 
day  of——  in  Ae  year  of  our  lord  — —  at  Westmin- 
ster, in  your  county,  a  large  sum  of  money,  to  wit,  the  am 
of  £90.  6s.  Id.     [Same  as  the  statement  ef  the  fmtiier 
breaches  in  the  suggestions,  but  instead  of  saying  ''in  die 
county  aforesaid,**  say,  **  in  your  county ;"]  and  also  fi>r  that, 
&c.    [As  ante,  1389,  in  the  suggestion  of  the  second  fitrtkr 
breach,  with  the  same   exeeptum.'] — And  that  after  the 
recovery  of.  See.  [same  as  ante,  1888.]    For  which  said 
three  last^mentioned  breaches  of  the  aforesaid  condition  o( 
the  said  writing  obligatory  the  said  plaintiff  hath  humUj 
besought  us  to  provide  him  a  proper  remedy^,  and  we, 
[  129S  ]      being  willing  that  what  is  just  in  this  behalf  should  be 
done,  do,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  command  you,  that  by  honest  and  lav- 
ful  men  of  your  bafliwick,  you  make  known  to  the  said  de- 
fendant that  he  be  before  us  at  Westminster,  on  the 

day  of next,  to  shew  cause  why  execution  should 

not  be  had  and  awarded  against  him  upon  the  said  judg- 
ment so  obtained  as  aforesaid,  for  the  damages  to  be  as- 
sessed by  reason  of  the  said  la8t«-mentioned  breaches  of  the 
said  condition  of  the  said  writing  obligatory,  if  it  shall  seen 
expedient  for  the  said  defendant  so  to  do,  and  further  to 
do  and  receive  what  our  said  court  before  ns  shaU  then 
and  there  consider  of  him  in  this  behalf,  and  have  theie 
then  the  names  of  those  by  whom  you  shall  so  make 
known    to  him,  and   this   writ.    Witness,  Charles  Lord 

Tenterden,  at  Westminster,  the  — ^—  day  of in  the 

— —  year  of  our  reign. 


FOR  rURTHER   BREACHES.  I29S 

Termt  ••—  Will.  4.        proceedings 

Middlesex,  to  wit.    Our  lord  the  king  sent  to  his  sheriff   "*"*  ^^^^-^^ 
f^  Middlesex  his  writ  closed,  in  these  words,  to  wit, William,  Declaration 
4(C« — [Here  copy  the  preceding  writ,  and  tlten  proceed  as  defendanu^ap- 
folhw9  .•] — At  which  day,  before  our  lord  the  king,    at  peared  to  second 
Westmiostier,  comes  the  said  plaintiff  by  C.  D.  his  attorney,  '"'^  ""*"* 
and  the  sherifi^  to  wit,  C.  M .  esq*  and  T«  C.  M.  esq.  sheriff 
of  the  snid  county,  returned  to  our  said  lord  the  king,  that 
the  said  defendant   ha4  not  any  thing  in   his  bailiwick 
vhereby  he  could  give  him  notice  as  by  the  said  writ  he 
was  commanded,  nor  was  the  said  defendant  found  in  the 
aame,  and  tW  the  said  defendant  comes  not,  but  makes 
default ;  therefore,  as  before,  it  was  commanded  to  the  said 
aberiff,  that  by  honest  and  lawful  men  of  his  bailiwick,  he 
ahould  make  known  to  the  said  defendant  that  he  should  be 

before  our  said  lord  the  king,  at  Westminster,  on this 

day  of next,  to  shew,  in  form  aforesaid,  why,  &c. 

^aod  further,  &c«  the  same  day  was  given  to  the  said  plain* 
tiff  there,  &c.  at  which  said  day,  before  our  said  lord  the 
kiog,  at  Westminster,  comes  the  said  plaintiff  by  his  said 
attorney,  and  the  sheriff,  as  before,  returneth  that  the  said 
defendant  had  not  any  thing  in  his  bailiwick  whereby  he 
could  give  him  nptice  as  by  the  said  writ  he  was  commanded, 
toor  was  the  said  defendant  found  in  the  same ;  and  the  said 
defendant  being  solemnly  demanded,  comes  in  his  own 
f>roper  pei^on,  qmd  hereupon  the  said  plaintiff  prays  that 
execution  may  be  adjudged  to  him  against  the  said  defend- 
.i^t,  upon  the  said  judgment  so  obtained  as  aforesaid,  for 
•the  damages  to  be  assessed  by  reason  of  the  said  last-men- 
tioned breaches  of  the  said  condition  of  the  said  writing  [  1293  ] 
obligatory,  &c. 

[2V.  jB.    The  defendant  suffered  judgment    by  c/^ati//,  Writ  or  inquiry 
whereupon  the  following  writ  of  inquiry  was  issued.]  in7»m"hit  l«tler- 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  ed  jndtiniMii  in 
Kingdom  of  Qreat  Britain  and  Ireland  king,  defender  of  '"''-'•^'•*- 
the  F^th,  to  the  sheriff  of  Middlesex,  and  to  the  right 
honorable  Charles  Lord  Tenterden,  our  chief  justice,  as- 
spigned  to  hold  pleas  in  our  court  before  us,  greeting: — 

Whereas  A.  B.  heretofore,  in Term,  in  the year 

of  our  reign,  in  our  court  before  us,  at  Westminster,  by 
bill,  without  our  writ,  and  by  the  judgment  of  the  same 
court,  recovered  against  C.  D.  gentleman,  one  of  the  at- 
tomies  of  the  court  of  our  lord  the  king,  a  certain  debt  of 

ii9 
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PROCEEDINGS    £350,  and  also  £32.  Os.  4d.  for  his  damages  which  he  had 

sustained,  as  well  by  reason  of  the  detaining  of  the  said 
debt,  as  for  his  costs  and  charges  by  him  about  his  smt  in 
that  behalf  expended,  whereof  the  said  defendant  was  con- 
victed, as  by  the  record  and  proceedings  thereof,  remaining. 
in  our  said  court  before  us,  at  Westminster  aforesaid,  ma- 
nifestly appears  ;  which  said  judgment  so  recovered  against 
the  said  defendant  as  aforesaid,  was  had  and  obtained  upon 

a  certain  writing  obligatory,  bearing  date  the  day  of 

in  the  year  of  lord &c.  &c.  [Same  as  in  the  mi 

of  scire  facias  from  the  bracket,  ante,  1290,  to  the  asterisk, 
ante,  1291,  and  then  proceed  as  follows /^ — And  such  pro- 
ceedings were  thereupon  had  in  our  said  court  before  us, 
that  it  was  afterwards  considered  in  and  by  the  same  court, 
that  the  said  plaintiff  ought  to  have  execution  agunst  the 
said  defendant  upon  the  same  judgment,  for  the  damages 
to  be  assessed,  by  reason  of  the  said  three  last-mentioned 
breaches  of  the  said  condition  of  the  said  writing  obliga- 
tory, as  appears  to  us  of  record,  and  thereupon  the  said 
plaintiff,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  having  prayed  our  writ  to  inquire  of 
the  truth  of  the  said  three  last-mentioned  breaches  of  the 
said  condition  of  the  said  writing  obligatory,  and  to  assess 
the  damages  which  he  had  sustained  thereby ;  therefore, 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  we  command  you  the  said  sheriff,  that  you  sum- 
mon twelve  good  and  lawful  men  of  your  bailiwick  to  appear 
before  the  said  right  honorable  Charles  Lord  Tenterden, 
our  said  lord  chief  justice,  assigned  to  hold  pleas  in  oar 
said  court  before  us,  on   the day  of next, 

[  1294  ]  at  Westminster  Hall,  in  your  county  of  Middlesex,  to  in- 
quire diligently  on  their  oath  of  the  truth  of  the  premises, 
and  to  assess  the  damages  which  the  said  plaintiff  hath 
sustained,  by  reason  of  the  said  last-mentioned  breaches, 
and  that  you  have  on  that  day  before  our  said  chief  justice 
this  writ.  We  likewise  command  our  said  chief  justice  that 
he  certify  the  inquisition  before  him  taken  to  us,  at  West- 
minster, on the day  of next,  together  widi 

the  names  of  those  by  whose  oath  such  inquisition  shall  be 
taken,  and  that  he  also  have  there  then  this  writ.     Witness, 

Charles  Lord  Tenterden,  at  Westminster^  on  the day 

of in  the year  of  our  reign. 
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Middlesex,  to  wit.    'An  inquisition  indented,  taken  before    phocekdiiigi 

•the  right  honorable  Charles  Lord   Tenterden,  chief  jus-  

tice  of  our  lord  the  king,  assigned  to  bold  pleas  before  the  Inquisition 
king  himself,  at  a  sitting  of  nisi  prius,  holden  before  the 
said  chief  justice,  at  Westminster  Hall,  in  the  great  hall  pf 

pleas  there,  in  and  for  the  said  county,  on the day 

of A.  D. by  virtue  of  the  king's  writ  hereunto  an- 
nexed, by  the  oath  of,  &c.  [here  enumerate  twelve  jurors^ 
twelve  good  and  lawful  men  of  the  bailiwick  of  the  sheriff 
of  the  said  county,  who  having  been  duly  summoned  to 
appear  before  the  said  chief  justice,  at  the  sitting  aforesaid, 
and  having  accordingly  appeared,  and  been  sworn  to  inquire 
the  truth  of  the  breaches  in  the  said  writ  set  forth,  and  to 
assess  the  damages,  costs,  and  charges  in  that  behalf,  upon 
their  oath  say,  that  the  several  matters  in  the   said  writ 
alleged,  are  true,  and  that  the  seid  plaintiff  hath  sustained 
damage  by  occasion  thereof,  to  the  amount  of  the  sum  of 
£99.  18^.  3d,  over  and  above  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  and  for  those  costs 
and  charges  to  40s.     In  witness  whereof,  as  well  as  the  said 
chief  justice  as  the  jurors,  have  hereunto  set  their  hands, 
the  day  and  year  first  above  written. 

By  the  Court. 

For  increased  costs    £30     1     9 

£99  18  3 

2    0  0 

S.  Le  Blanc:  30     1  9 


£132    0    0 


Damages  in  the  whole. 

10th  April,  1830. 

[  1295  ] 
As  yet  of Term,  in  the year  of  tlie  Final  jndgment 

reign  of  King  Wittiam  the  Fourth,  ^*"*^°"- 

Witness,  Charles  Lord  Tenterden. 

Middlesex,  to  wit. — Our  lord  the  king  sent  to  his  sheriff 
of  Middlesex  his  writ,  closed  in  these  words,  that  is  to  say, 
William  the  Fourth. — [Here  copy  the  first  sci.  fa.  to  the  end, 
verbatim,  and  then  proceed,  in  afresh  line,  as  follows  f\ 

At  which  day,  before  our  said  lord  the  king,  at  Westmin* 
ster,  cumes  the  £aid  plaintiS  by  J.  L.  his  attorney,  and  the 
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pRocBBDiRcs    sIieriflTy  to  wit,  CM.  esq.  and  T.  C. M.  esq.  sheriff  of  the 
on  JUDGMENT,   ^^jj  couDty,  rctumeth  to  onr  said  lord  the  king,  that  the 

said  defendant  hath  not  any  thing  in  his  baiKwick  whmby 
he  can  give  him  notice,  as  by  the  said  writ  he  is  commanded, 
nor  is  the  said  defendant  found  in  the  same;  and  the  said 
defendant  conies  not,  but  makes  defauk,  therefore,  as  before, 
it  is  commanded  to  the  said  sheriff,  that  by  honest  andkwfid 
men  of  his  bailiwick,  he  make  known  to  the  said  defendant 

that  he  be  before  our  lord  the  king  at  Westminster,  on 

day  of next,  to  shew,  in  form  aforesaid,  why,  &c  and 

further,  &c.  the  same  day  is  given  to  the  said  plaintiff 
tlicre,  &c.  at  which  day,  before  our  said  lord  the  king,  at 
Westminster,  comes  the  said  plaintiff  by  his  said  attorney, 
and  the  sheriff,  as  before,  returneth,  that  the  said  defendant 
hath  not  any  thing  in  his  bailiwick  whereby  he  can  give  him 
notice,  as  by  the  said  last-mentioned  writ  he  is  commanded, 
nor  is  the  said  defendant  found  in  the  same;  and  the  aaid 
defendant  being  solemnly  demanded,  comes,  in  his  own 
proper  person,  and  hereupon  the  said  plaintiff  prays  that 
execution  nray  be  adjudged  to  him  against  the  said  defendant 
upon  the  said  judgment  so  obtained  as  aforesaid,  for  the  da- 
mages to  be  assessed,  by  reason  of  the  said  last-mentioned 
breaches  of  the  said  condition  of  the  said  writing  obligatory, 
&c. ;  and  the  said  defendant  says  nothing  to  bar  or  preclude 
the  said  plaintiff  from  having  execution  adjudged  to  him 
against  the  said  defendant  upon  the  said  judgment  so  ob- 
tained as  aforesaid,  for  the  damages  to  be  assessed  by  reason 
of  the  said  last-mentioned  breaches.  Wherefore  the  truth 
of  the  breaches  last  aforesaid,  and  the  damages  thereby 
sustained,  ought  to  be  ascertained  and  assessed  according  to 
the  form  of  the  Statute  aforesaid,  by  the  defieiult  of  the  said 
defendant,  and  hereupon  the  said  plaintiff  prays  the  writ  of 
our  said  lord  the  king,  to  be  directed  to  the  sheriff  of  Mid- 

[  1296  ]       dlesex,  and  to  the  right  honorable  Charles  Lord  Tenterden, 

his  majesty's  chief  justice,  assigned  to  hold  pleas  in  the  court 
of  our  said  lord  the  king,  before  the  king  himself^  command- 
ing the  said  sheriff,  that  he  cause  to  come  before  the  said 

chief  justice,  on the day  of next,  at  West- 

minster-hall,  in  the  county  of  Middlesex,  twelve  good,  && 
by  whom,  &c.  who  neither,  &c.  to  inquire  of  the  truth  of  the 
said  last-mentioned  breaches  above  assigned,  and  to  assess 
the  damages  tliereby  sustained  by  the  said  plaintiff,  and  also 
that  it  be  commanded  in  the  same  writ,  to  the  said  diief 
justice,  that  he  make  a  return  thereof  to  the  said  court  ol 
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our  said  lord  the  king,  before  the  king  himself,  at  West-    procssoihgs 

minster,  on the day  of next,  and  it  is  granted  ®"  judomewt. 

to  him,  &c.  the  same  day  is  given  to  the  said  plaintiff  at  the 
same  place.  At  which  day,  before  our  said  lord  the  king, 
at  Westminster  aforesaid,  comes  the  said  plaintiff  by  his 
attorney  aforesaid,  and  the  said  chief  justice  now  here, 
returns  a  certain  inquisition  indented,  taken  before  him,  at 
a  sitting  of  nisi  prius  holden  before  the  said  chief  justice, 
holden  at  Westminster-hall,  in  the  great  hall  of  pleas  there, 

in  and  for  the  said  county,  on the day  of in 

the year  of  the  reign  of  our  said  lord  the  king,  by  the 

oath  of  IweWe  good  and  lawful  men  of  the  bailiwick  of  the 
sheriff  of  the  said  county,  by  which  it  is  found,  that  the 
several  matters  in  the  said  writ  alleged  and  assigned  as  afore- 
said, are  true,  and  that  the  said  plaintiff  hath  sustained  damage 
by  occasion  thereof,  to  the  amount  of  the  sum  of  £99.  I8s.  3d. 
over  and  above  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  and  for  those  costs  and  charges  to 
40s.  Therefore,  it  is  considered,  that  the  said  plaintiff  do  Jadgment  tign- 
have  execution  against  the  said  defendant  for  his  damages  ^^*  ^^* 
aforesaid,  by  the  said  inquisition  in  form  aforesaid  assessed, 
and  also  £30.  Is.  9d.  for  the  costs  and  charges  of  this  suit, 
by  the  court  of  our  said  lord  the  king  now  here  adjudged, 
of  increase  to  the  said  plaintiff,  and  with  his  absent,  which 
said  damages,  costs,  and  charges,  in  the  whole,  amount  to 
£132.     And  the  said  defendant  in  mercy,  &c.  Mercy. 
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t>eeUration  by 
ooe   tenant   in 


in  cooinion  *. 


In  the  Common  Pleas. 

Term,  —  JVitt.  4 

London  (to  wit.) — A.  S.  was  summoned  to  answer  to  W,S. 

common  aicaintt  ^  *  P'®*^  ^^**  ^^®  render  to  the  said  W.  S.  a  reasonable  ac- 
bit  co-tenant,  for  count  for  the  time  during  which  she  was  bailiff  to  the  said 
first  conn"  stat'    ^'  §.  in  the  parish  of  [St.  Botolphi  Bishopsgate  Street,]  in 

h?vebee"n*^^^^^^      the  [city  of  London.]  And  thereupon  the  said  W.S.  by 

his  attorney,  saith,  that  whereas  heretofore,  to  wit,  on  the 

—  day  of ,  in  the  year  of  our  lord ,  and  from 

thence  for  a  long  space  of  time,  to  wit,  hitherto,  the  said 
plaintiff  was  lawfully  possessed  of  one  undivided  moiety  or 
half  part,  the  whole  in  moieties  to  be  divided  [or  if  the 
the  plaintiff  was  seised  in  fee,  say,  "  the  said  plaintiff  was 
seised  in  his  demesne  as  of  fee,  of  and  in  one  undivided, 
&c."]  of  and  in  a  certain  messuage,  with  the  appurtenances, 
situate,  .&c.  for  the  rest  and  residue  of  a  certain  term,  to 
wit,  the  term  of  six  years,  commencing,  &c.  with  the  sjiid 
defendant,  during  all  that  time  held  the  said  tenement,  with 
the  appurtenances,  together  with  the  said  plaintiff,  as  tenants 
in  common  [or  if  t/te  seisin  was  in  fee,  say,  "  and  the  said 
defendant  and  divers  other  persons  whose  names  are  to  the 
said  plaintiff  unknown,  during  all  that  time  held  the  said 
tenements  with  the  appurtenances,  together  with  the  said 
plaintiff,  as  tenants  in  common  f  ]  and  the  said  defendant 
had  also,  during  all  that  time,  the  care  and  management  of 
the  whole  of  the  said  premises  with  the  appurtenances,  to 
receive  and  take  the  rents,  issues,  and  profits  thereof,  and 
as  bailiff  of  the  said  plaintiff,  of  what  she  received  more 
than  her  just  share  and  proportion  thereof,  to  render  a 
reasonable  account  thereof  to  the  said  plaintiff,  and  his  said 


•  See  commencements,  ante, 
12,  17  ;  and  forms  of  declara- 
tions, pleas,  (&c.  iVVentw.  81, 
and  id.  liidt^x.  Account.  As 
to  the  law,  see  Hac.  Ab.  Ac- 
count.—Selw.  N.  P.  Account. 
Willes  Rep.  208.— 3  Wooddes. 
83.— 6  Taunt.  431.— 1  Marsh. 


116,  S.  C— 2  Campb.  23».- 
Tidd,  9th  edit.  1,  2.--8ee  a 
declaration  and  proceedings  to 
account,  relative  to  j^oods  or 
personal  property,  3  Wila.  73 
to  04.  As  to  the  appointmeot 
of  auditors,  2Chit.Kep.  lO.— 
Tidd,  9th  edit.  2. 
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share  thereof,  when  the  said  defendant  should  be  thereunto     procecdimos 
Bfterwards  requested,  according  to  the  form  of  the  Statute,      *"  account. 
&c. ;  and  although  the  said  defendant  during  the  time  afore* 
said,  at,  &c.  (venue)  aforesaid,  received  more  than  her  just 
share  and  proportion  of  the  rents,  issues,  and  profits  of  the 
said  tenements  with  the  appurtenances,  and  the  said  plain* 
tiff *s  share  thereof,  that  is  to  say,  the  whole  of  the  rents^ 
issues,  and  profits  of  the  said  tenements  with  the  appur- 
tenances ;  yet  the  said  defendant,  although  she  was  after- 
wards, to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  requested 
by  the  said  plaintiff  so  to  do,  hath  not  yet  rendered  a  reason- 
able account  to  the  said  plaintiff  of  the  said  rents,  issues, 
and  profits  so  received  as  aforesaid,  or  either  of  them,  or 
any  part  thereof,  or  of  the  said  share  of  the  said  plainti£^ 
or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  contrary  to  the  form  of  the  Statute  in  that 
case  made  and  provided,  to  wit,  at,  &c.  (venue)  aforesaid; 
and  whereas  also  the  said  defendant,  heretofore,  to  wit,  on  Second  count, 
the  day  and  year  aforesaid,   and   from  thence  for  a  long  ^'"j[J  bJuiff  of 
space  of  time,  to  wit,  hitherto,  at  the  parish  aforesaid,  was  a  moiety,  not  dis- 
bailiff  to  the  said  plaintiff,  of  one  undivided  moiety  or  share  feodant  wai  t^* 
of  certain  other  messuages,  tenements,  and    premises,   to  nant  in  common*, 
wit,  &c.  situate  and  being  at  the  parish  aforesaid,  and  the 
said  defendant,  during  all  the  time  last  aforesaid,  as  such 
bailiff,  took  and  received  the  rents,  issues,  and  profits  of 
the  said  last-mentioned  tenements,  with  the  appurtenances, 
to  render  a  reasonable  account  thereof  to  the  said  plaintiff 
when  she  should  be  thereunto  requested ;  yet  the  said  de- 
fendant, although  she  was  afterwards,  to  wit,  on,  &c.  at, 
&c.  (venue)  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,  hath  not  as  yet  rendered  a  reasonable  account  to  the 
said  plaintiff  of  the  said  last-mentioned  rents,  issues,  and 
profits  so  received  as  aforesaid,  or  either  of  them,  or  any 
part  thereof,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  contrary  to  the  form  of  the  Statute  aforesaid,  to 
wit,  at,  &c.  aforesaid,  wherefore  the  said  plaintiff  says  he 
is  injure4»  &c. — [Common  conclusion  in  C.  P,] 

Orpwood  J 

ats.  >     And  the  said  defendant  by Pleas  to  fint 

Featherston  and  Wife.  3  his  attorney,  comes  and  defends  the  ttoi^»imHi*Ti^'i^^ 

_____^ above  form,  tliat 

defendant  wa.** 


»  See  WiUes  Rep.  208,  210.      1  VVentw.  88.  and  the  Index  at  "®'  ****"*^^  ^^'  ^ 
^  See  forms  of  picas,  <^c.  in      the  end  of  that  volume, 
account,  dWils.  73  to  118.— 
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rnoceBniNos    wrong  and  injury  when,  &c.  and  as  to  the  aaid  cause  of  a& 

tion  in  the  said  [first]  count  of  the  said  dedanUioD  men- 
tioned, the  said  defendant  says,  that  the  said  J.  and  L 
{actio  Hon.)— Because  he  says,  that  he  ike  said  defenduA 
never  had  the  care  and  management  of  the  said  piemuei 
with  the  appurtenances,  in  the  said  [first]  count  of  the  nid 
declaration  mentioned,  or  any  part  thereof,  to  receife  and 
take  the  rents,  issues,  and  profits  thereof,  or  as  hailiff  of 
the  said  J.  and  E.  his  wife,  in  right  of  the  said  E.  of  what 
he  received  more  than  his  just  share  and  proporticm  thereof 
to  render  a  reasonable  account  to  the  said  J.  and  £.  and 
their  said  share  thereof,  when  he  the  said  defendant  should 
be  thereunto  afterwards  requested,  in  manner  and  fona  ai 
the  said  J.  and  E.  his  wife,  have  in  the  said  first  count  of 
the  said  deckration  above  alleged,  and  of  this  the  said 
Second  plea,  that  defendant  puts  himself  upon  the  country,  &c.    And  for  a 
ll'/'i"t'".ou"ICn  further  plea  in  thU  behalf  as  to  the  said  supposed  ouise  of 
iii»  junt  sUnrv.  of  action  in  the  said  first  count  of  the  said  declaration  men- 
t  « fcnu,  AC.       tioned,  the  said  defendant,  by  leave  of  the  court  here,  foe 

this  purpose  first  had  and  obtained,  according  to  die  form 
of  the  Statute,  &c.  says,  that  the  said  J.  and  E.  Ina  tnfe. 
(oe^fo  non) — Because  he  says,  that  he  the  said  defendant 
did  not  receive  more  than  his  just  share  and  proportion  of 
the  rents,  issues,  and  profits  of  the  said  premises  with  the 
appurtenances,  in  the  said  first  count  of  the  said  dedaralion 
mentioned,  and  the  said  J.  and  E/s  share  thereof,  in  maaoer 
and  form  as  the  said  J.  and  E.  have  in  the  said  first  count 
of  the  said  declaration  above  alleged,  and  of  this  also  the 
Tiiini  plea,  that  Said  defendant  puts  himself  upon  the  coiutry,  &c.  And 
coiimed!""^  '^^'  ^^^  *  further  plea  in  this  behalf  as  to  the  said  cause  of  ac- 
tion in  the  said  first  count  of  the  said  declaration  mentioned, 
the  said  defendant,  by  leave,  &c.  says,  that  the  said  J.  and 
£•  (actio  non). — Because  he  says,  that  after  the  time  dunng 
which  the  said  J.  is  in  the  first  count  of  the  said  dedaralioa 
alleged  to  have  had  the  care  and  management  of  the  said 
premises  with  the  appurtenances  in  the  said  first  count  men- 
tioned, to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  and  as  bailiff  of  the  said  J.  and  E.  to  render  sucH 
account  as  therein  mentioned,  to  wit,  on,  &c.  at,  &c  afore- 
said, he  the  said  defendant  fully  accounted  with  the  said  J. 
and  E.  concerning  the  said  time,  and  the  said  rents,  issues, 
and  profits  in  the  said  first  count  of  the  said  declaration 
mentioned,  and  their  said  share  thereof,  and  this,  &c> 
therefore,  &c.     And  as  to  the  said  cause  of  action  in  the 
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said  last  count  of  the  said  declaration  mentioned,  the  said     procbbdimos 

defendant  says,  that  the  said  J.  and  E.  (actio  non.) — Be-  

cause  he  says,  that  the  said  defendant  never  was  bailiff  to  the  Foorth  plea,  to 

said  J.  and  £.  of  the  said  part  or  share  of  the  said  premises  defendaDt'never 

with  the  appurtenances,  m  the  said  last  count  of  the  said  ^  h^iff,  aod 
J    ,       ,  «     took  the  reots, 

declaration  mentioned,  or  any  part  thereof,  nor  ever  took  stc 

or  received  the  rents  and  profits  of  the  said  premises  with 

the  appurtenances,  in  the  said  last  count  of  the  said  declara* 

tion  above  alleged,  and  of  this  also  the  said  defendant  puts       [  1300  ] 

himself  upon  the  country,  &c.    And  for  a  further  plea  in  Fifth  plea  to  last 

this  behalf  as  to  the  said  supposed  cause  of  action  in  the  ^n^  /^ny  ^, 

said  last  count  of  the  said  declaration  mentioned,  the  said  counted. 

defendant  by  like  leave,  &c.  says,  that  the  said  J.  and  E« 

{actio  non.) — Because  he  says,  that  after  the  time  during 

which  the  said  defendant  is  therein  supposed  to  have  been 

the  bailiff  of  the  said  J.  and  E.  as  in  the  said  last  count  is 

mentioned,  and  as  such  bailiff  to  have  taken  and  received 

the  rents  and  profits  therein  mentioned,  to  wit,  on  the 

day  of ,  in  the  year  of  our  lord ,  to  wit,  at,  &c. 

aforesaid,  he  the  said  defendant  fully  accounted  with  the 
said  J.  and  E.  concerning  the  said  time,  and  the  said  rent, 
issues,  and  profits  received,  as  in  the  said  last  count  is  men- 
tioned, and  this  he  is  ready  to  verify ;  and  therefore  he 
prays  judgment  if  the  said  J.  and  E.  ought  to  have  or 
maintain  their  aforesaid  action  thereof  against  him,  &c« 
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Prmci^  for  writ 


Original  writ  in 
fnorc  impetiU  ^» 


( County.) 

Quare  Impedit  for  — 
and to  shew  wherefore  they  hinder  the  swd 


against bishop  of and 


from  presenting  — 
in  the  county  of  — 
said as  it  is  said,  &c. 


a  fit  person  to  the  church  of  — • 
which  is  void,  and  in  the  gift  of  the 


,  Attorney.     Returnable 

( Date.) 

William  the  Fourth,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  king,  defender  of 
the  Faith,  &c.  To  the  sheriff  of greeting :— Command 


*  As  to  the  parties  to  the 
suit,  see  Com.  Dig.  Pleader, 
3  I.  1,  2.— Sell.  Prac.  vol.  ii. 
1st  edit.  321 ;  and  Lee's  Prac. 
Diet.  Quare  Impedit.  If  the 
injury  to  the  plaintiff,  or  the 
delay,  arises  from  the  bishop 
alone,  then  he  only  need  be 
named  in  the  writ.  But  if  there 
be  another  presentation  set  up/ 
then  the  pretended  patron  and 
his  clerk  should  also  be  joined 
in  the  action,  or  it  may  be 
brought  against  the  pretended 
patron  and  his  clerk,  leaving 
out  the  bishop,  or  against  the 
patron  only,  but  it  is  gener^illy 
advisable  to  proceed  against  all 
three;  for  if  the  bishop  be 
left  out,  and  the  suit  is  not  de- 
termined till  six  months  are 
past,  the  bishop  is  entitled  to 
present  by  lapse,  but  if  he  is 
named  and  is  made  a  party  to 
the  suit,  no  lapse  can  possibly 
accrue  till  the  right  is  deter- 
mined ;  and  therefore  it  is  al- 
ways most  advisable  to  make 
him  a  party.  Cro.  Jac.  03. 

If  the  patron  be  left  out,  and 


the  writ  is  only  brought  agaiost 
the  bishop  and  the  clerk,  the 
suit  is  of  no  effect,  and  Ibe 
writ  shall abate»  Hob.  316;  for 
the  right  of  the  patron  is  the 
principal  question  in  the  cacse, 
7  Rep.  25;  and  if  the  clerk 
is  left  out  and  has  received 
institution  before  the  action 
brought  (as  is  sometimes  the 
case  ),  the  patron^  plaintiff  bj 
his  suit,  may  recover  the  right 
of  patronage,  bat  not  the  pre- 
sent turn  ;  for  he  cannot  have 
jutlgmeut  to  remove  the  clerk, 
unless  he  be  made  a  defendant 
and  party  to  the  snit,  to  hear 
what  he  can  allege  against  it, 
for  which  reasons  it  is  the  safer 
way  to  insert  them  all  three  in 
the  writ. 

'^  As  to  the  proceedings,  sod 
the  parties  to  be  made  defend- 
ants, see  Com.  Dig.  Pleader, 
3  I.  1,  2.— Sell.  Prac.  Quart 
Impedit,  A.  vol.  ii.  1st  ed.  321 ; 
and  Lee's  Prac.  Diet  Qwre 
Impedit,— G  Bing.  283,  and 
supra,  note. — By  an  executor, 
1  Lutw.  3. 
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T.  bishop  of  —  and  C.  D.  esquire,  and  E.  F.  clerk,  that     rRocBKoiNot 
justly  and  without  delay,  they  permit  A.  B.  to  present  a  fit  qoarbimfbdit; 

person  to  the  church  of in  the  said  county,  which  is 

void,  and  in  the  gift  of  the  said  A.  B.  as  he  saith,  and 
whereof  he  complainetli  that  the  said  bishop  and  C.  D.  and 
£*F.-unjustly  hinder  him,  and  unless  they  shall  do  so,  and 
the  said  A.  B.  shall  give  you  security  that  his  suit  shall  be 
prosecuted,  then  summon  by  good  summoners  the  said 
bishop,  and  C.  D.  and  E.  F.  that  they  be  before  our  jus- 
tices atWestminster,  on •to  shew  wherefore  they  will 

nut  do  it,  and  have  you  there  the  names  of  the  summoners 

and  this  writ.  Witness  ourself  at  Westminster,  the day 

of in  the year  of  our  reign. 

(to wit.)  J.  W,  esquire,  sheriff  of  the  county  afore-  'nieiheriff'»w«r. 

said,  to  O.  P.  Q.  R.  &c.  jointly  and  severally,  by  virtue  of  *** 
his  Majesty's  writ  to  me  directed,  I  command  you,  that  you 

or  some  or  one  of  you,  command  T.  bishop  of and 

C.  D.  esquire,  that  justly  and  without  delay  they  permit  A.  B. 

to  present  a  fit  person  to  the  church  of  which  is  void, 

and  in  the  gift  of  the  said  A.  B.  as  he  saith,  and  whereof  he 
complaineth  that  the  said  bishop  and  C.  D.  and  £.  F.  un- 
justly hinder  him,  and  unless  they  shall  so  do,  and  the  said 
A.  B.  shall  give  you  security  that  his  suit  shall  be  prose- 
cuted, then  summon  by  good  summoners,  the  said  bishop 
and  C.  D.  and  E.  F.  that  they  be  before  his  Majesty's  jus- 
tices at  Westminster,  from  '  to  shew  wherefore  they 
will  not  do  it,  and  that  you  return  the  same  to  me,  so  that 
I  may  have  there  the  names  of  the  summoners,  and  this 
precept.     Given,  &c.  at,  &c.  in,  &c. 

By  the  same  sheriff. 

WilBam  the  Fourth,  by  the  grace  of  God,  of  Great  Bri-  Fo""  »/  ^'J*  ©^ 
tain  and  Ireland  king,  defender  of  the  Faith,  and  so  forth, 
to  the  reverend  father  in  God,  T.  by  Divine  Providence, 

bbhop  of greeting :  We  prohibit  you,  that  you  admit 

a  person  to  the  church  of which  is  void,  as  it  is  said, 

and  concerning  the  advowson  whereof  an  action  is  com- 
menced in  our  court  of  the  Bench,  between  A.  B.  esq.  and 
you  and  CD.  esq.,  until  it  shall  be  discussed  in  the  said 
court  whether  the    said  advowson   bclongeth   to  the  said 


■  See  Sellon's  Prac.   Quare         ^  See  Sellon's  Prac.  Qiwre 
fntpedit,  vol.  ii.  1st  edit.  321.        Jtnpedit,  vol.  ii.  Isted,  324, 
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nocsBDinGB    A.  B.  or  to  you  and  the  said  C.    Witness  ourself  at  West- 

QVkmm  iMPiDiT.  rainster,  the  day  of  in  the  '  year  of  our 

reign,  &c. 


Common  com- 
inencement,  and 
conclusion  of  a 
declaration  in  a 
putre  impgdit 
against  bishop, 
patron,    and 
clerk  ^ 


In  ike  Common  Pleas, 

[  Venue f]  to  wit. — C,  bishop  of 


"  Term,  —  WiU.4. 
E.F.  {ike  pretended 


Declaration  in 


Seisin  in  fee  of 
Sir  J.  O.  of  ma- 
nor, with  advow* 
son  appendant, 
and  -his  present- 
ment of  a  clerk. 


patron)  and  G.  H.  {hU  clerk)  were  summoned  to  answer 

A.B.  {the  plaintiff)  of  a  plea  that  they  permit  the 

said  (the  plaintiff)  to  present  a  fit  person  to  the  chureh  of 
■  which  is  vacant  and  in  his  gift ;  and  whereupon  the 
said  A«  B.  by  L.  his  attorney,  complains,  that  whereas,  &e. 
[here  the  plaintiff  *9  right  of  preseniation  is  deduced  and 
set  out,  and  after  stating  the  vacancy  by  the  death,  ^c,  of  the 
late  parson,  Sfc,  he  then,  after  stating  himself  to  be  so  seised^ 
proceeds  to  aeerl  that  the  «aid  church  became  vacant  by 

the  death  of  the  said tlie  last  ineumbent  thereof,  and 

yet  is  vacant,  and  by  reason  thereof,  it  at  present  belongs 
to  the  said  A.  B.  ( tlte  plaintiff)  to  present  a  fit  person  to 
the  said  church,  being  so  vacant,  and  they  the  said  bishop 
of,  &c.  and  E.  F.  and  O.  H.  unjustly  hinder  him  the  said 
A.  B.  from  presenting  a  fit  person  to  the  said  church,  wherer 
upon  he  the  said  A.  B.  saith,  that  he  is  injured,  and  hath 
sustained  damage  to  the  value  of  £ —  ^  and  therefore  he 
brings  his  suit,  &c. 

Cumberland  ( to  wit.) — John,  bishop  of  C.  and  James, 
Earl  of  L.  were  summoned  to  answer  A.  B.  widow,  of  a 
plea,  that  tliey  permit  the  said  A.  B.  to  present  a  fit  person 
to  the  rectory  of  the  parish  church  of  K.  in  the  said  county 
of  C.  which  is  now  vacant,  and  belongs  to  her  presentation ; 
and  whereupon  the  said  A.  B.  by her  attorney  com- 
plains that  whereas,  one  Sir  J.  D.  baronet,  now  deceased, 
was,  in  his  life-time,  to  wit,  on,  &c.  seised  of  the  manor  of 


*  See  requisites  of  cleclara- 
tioD,  Com.  Dig.  Pleader,  3  I. 
3,4. 

^  Oanisges  are  given  by  the 
SUtnte  Westtii.  2.  (13  £d.  1.) 
c.  5.  8.  3. 

^  See  forms,  2  Hen.  Bla. 
250.— 1  East,  487.— 10  Went. 
67.— Bui,  Ni.  Pri.  122.— 2Sfil. 
Prac.  2d  edit.  320,  pnd  Com. 
Dig.  Pleader,  8 1.  3,  4,  as  to 
the  requisites  of  tlie  declara- 


tion. The  varioaa  means  of 
acquiring  a  title  to  an  advow- 
SOD,  are  described  nearly  in 
the  PR  me  form,  as  in  stating 
the  title  to  other  real  property, 
the  forms  for  which,  see  ante, 
571  to  592;  see  the  various 
forms  of  declarations,  &g. 
10  VVentw.  69  to  107,  and 
those  referred  to  in  the  Indea 
following,  page  107. 
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K.  with  its  appartenances,  to  which  muior  the  advowson    pbogebdiiiq^ 
of  the  said  rectory  with  its  appurtenances  then  belonged*  qu^bb  imrcDiT. 
in  his  demesne  as  of  fee,  and  being  so  seised  thereof  as 
aforesudy  he  the  said  Sir  J.  D.  afterwards,  to  wit,  on,  &c. 
at,  &c.  presented  to  the  said  church,  being  then  vacant,  one 
£•  G*  his  clerk,  who,   on  the  presentation  of   the   said 
Sir  J.  D.  was  admitted,   instituted,  and  inducted  into  the 
same,  in  the  time  of  peace,  in  the  time  of  our  sovereign 
lord  George  the  Second,  late  king  of  Ghreat  Britain,  and 
being  so  seised  thereof,  afterwards,  to  wit,  on,  &c«  at,  &c.     ^ 
in,  &c.  by  a  certain  indenture  of  bargain  and  sale,  then  J^sm  and  release 
and  there  made  between  the  said  Sir  J.  D.  ( by  his  name  ^^  m!^^*^" 
and  description  therein  mentioned }  of  the  one  part,  and 
T.  M.  cierk,  ( by  his  name  and  description  therein  men- 
tioned) of  the  other  part,  (one  part  of  which  said  inden- 
ture, sealed  with  the  seal  of  the  said  Sir  J.  D.  the  said  A.  B. 
now  brings  here  into  court,  the  date  whereof  is  the  day  and 
year  last  aforesaid,)  for  the  consideration  therein  m^itioned, 
the  said  Sir  J.  D.  bargained  and  sold  to  the  said  T.  M.  the 
said  advowson  of  the  rectory  aforesaid^  with  the  rights, 
members,  and  appurtenances  thereof,  to  have  and  to  hold 
the  same,  unto  the  said  T.  M.  from  the  day  of  the  date  of 
the  said  indenture,  until  the  full  end  and  term  of  one  year 
from  thence  next  ensuing,  and  fully  to  be  completed  and 
ended,   as  by  the   said  indenture  more  fully  appears ;   by 
virtue  whereof  the  said  T.  M .  was  possessed  of  the  said  ad- 
vowson,  for  the  said  term,  and  being  so  possessed  thereof, 
and  the  reversion  thereof  belonging  to  the  said  Sir  J.  D.  as 
aforesaid,  he  the  said  Sir  J.  D.  afterwards,  to  wit,  on,  &c. 
at,  &c.  in,  &c.  by  a  certain  other  indenture  then  and  there 
made,  between  the  said  Sir  J.  D*  (by  his  name,  &c.)  of  the 
one  part,  and  the  said  T.  M.  by,  &c.  of  the  other  part,  one 
part  of,  &c.  granted  and  released  to  the  said  T.  M.  his  heirs 
and  assigns  for  ever,  the  reversion  of  the  said  advowson  of 
the  rectory  aforesaid,  with  the  appurtenances,  to  have  and 
to  hold  the  same,  unto  the  said  T.  M.  his  heirs  and  assigns 
for  ever,  to  the  use  of  the  said  T.  M.  his  heirs  and  assigns 
for  ever,  as  by  the  said  last-mentioned  indenture  more  fully 
appears ;   by  virtue  whereof,  and   by  force  of  the  Statute  - 
made  for  transferring  uses  into  possession,  he  the  said  T.  M* 
focu  seised  of  and  in  the  said  advowson,  as  in  gross  by  it- 
self, as  of  fee  and  right,  and  being  so  seised  thereof,  he 
the  said  T.  M.  afterwards,  to  wit,  on,  &c  at,   &c.  died,  Desth  of  T.  M. 
seised  of  his  said  estate  therein,  upon  whose  death  the  said  w.  w.asson  and 

heir. 
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FKooB»oiNOB    adrowsoD  of  the  said  rectory  descended  to  oneW.M.  as 

•UA«B  iMPBoiT.  ^^  ^^^  ^^^  b^ir  ^f  ^he  ^id  "^^  ^'  whereby  the  said  W.  M. 

was  seised  of  the  said  advowson  of  the  said  rectory,  as  in 
gross  by  itself,  as  of  fee  and  r^ht,  and  the  sdd  W.  M. 
being  so  seised  thereof,  afterwards,  to  wit,  on,  &c.  by  a  cer- 
tain, &c.  [here  state  in  like  manner,  a  lease  and  rdea$e  to 
plaintiff,  and  proceed  as  follows  i]  by  virtue  whereof,  and 
by  force  of  the  Statute  made  for  transferring  uses,  into  pos- 
session, she  the  said  A.  B.  was  seised  of  and  in  the  said 
reversion  of  the  said  advowson  of  the  said  rectory  as  afoie- 
said,  as  in  gross  by  itself,  as  of  fee  and  right;  and  the  said 
A.B*  bding  so  seised  thereof,  the  said  church  afterwards,  to 

Church  Tacantby  wit,  on,  &c.  became  vacant  by  the  death  of  the  said  £.  G. 

bent,  and'p^ain-   thereby  it  then  and  there  belonged,  and  now  belongs  to 

tiff'i  right  to       the  said  A.  B.  to  present  a  fit  person  to  the  said  church, 

SO  being  vacant  as  aforesaid,  but  the  said  bishop  and  earl 
will  not  permit  her,  but  unjustly  hinder  her,  wherefore  she» 
the  said  A.  B.  saith,  she  is  injured,  and  hath  sustained 
damage  to  the  value  of  £ —  and  therefore  she  brings  her 
suit,  &c. 

Plea  by  bishop,         And  the  said  John,  bishop  of  C.  by  A.  B.  his  attorney, 
of^diftcUimer,       comes  and  .defends   the  wrong  and  injury  when,  &c.   and 

saith,  that  the  said  rectory  and  4>arish  church  of is 

within  his  diocese  of  C.  and  that  h^  hath  nothing,  nor  doth 

he  claim  to  have  any  thing  in  the  rectory  of  the  church 

aforesaid,  or  in  the  advowson  of  the  same,  except  only  the 

admission,  institution,  and  induction  of  the  rectors  to  the 

same  rectory  and  parish  church,  and  all  such  other  things  as 

belong  to  the  ordinary,  as  ordinary  of  that  place,  and  this, 

&c. ;  wherefore,  &c.  if  the  said  A.  without  assigning  some 

special  disturbance  in  the  person  of  him  the  said  bishop, 

ought  to  have  o;:  maintain  her  said  action  against  him,  &c. 

Plea  by  pmedo      And  the  said  James  earl  of  L.  by  A.  B.  his  attorney,  comes 

con7eyance^o?"^    ^^^   defends   the  wrong  and   injury  when,   &c.   and  says, 

the  manor  and     {actio  non);   because  he  says,  that   the   said  Sir  J.  D.  de- 

pcraon  under       ceased,  in  his  life- time,  and  before  the  making  of  the  said  in« 

whom  defendant   denture  of  lease  and  release  to  the  said  T.  M.  in  the  said 
claims. 

declaration  mentioned,  to  wit,  on,  &c.  was  seised  in  his  de- 
mesne of  fee,  of  and  in  the  manor  of  K.  in  the  county  of  C. 


*  See  forms  of  pleas,  A'c*  in  the  following  Index  ;  and  as 
Qvare  Impcdit,  1  Bast,  4ltB. —  to  the  reqatsiles.  Com.  D\j^, 
10  Wenlw.  69  to  107,  and  in      Pleader,  3  1.  7. 
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with  the  appurtenances*  to  which  said  manor  the  said  ad-    Faoctaptiict 
vowson  of  the  said  rectory,  with  the  appurtenances^  was  then  Q^ARg  mrBoiT. 
appendant,  and  being  so  seised  as  aforesaid,  he  the  said 
Sir  J.  D.  afterwards,  and  whilst  he  was  so  seised,  to  wit,  on, 
&c.  presented  to  the  same  church,  the  same  being  then 
vscsnt,  the  said  6. 6.  his  clerk,  who,  on  the  said  presenta* 
tion  of  the  said  Sir  J.  D.  was  admitted,  instituted,  and  in- 
ducted into  the  same,  and  by  virtue  of  the  said  presentation 
remained  and  continued  in  the  possession  of  the  said  church, 
from  thence  until  the  same  became  vacant  by  his  death,  as 
in  the  said  declaration  is  alleged ;  and  the  said  Sir  J.  D« 
being  so  seised  of  the  said  manor  as  aforesaid,  with  the  ap- 
purtenances, and  the  said  advowson  being  so  appendant  to 
the  same  as  aforesaid,  whilst  he  was  so  seised,  and  whilst  the 
said  advowson  was  so  appendant  as  aforesaid,  and  before  the 
making  of  the  said  indenture  of  bargain  and  sale  and  re- 
lease to  the  said  T.  M.  in  the  said  declaration  mentioned, 
to  wit,  on,  &c.  at,  &c.  by  a  certain  indenture  of  bargain  and 
sale  then  and  there  made  between  the  said  Sir  J.  D.  (iy 
A«,  ^e.)  of  the  one  part,  and  J.  W.  (by  his,  ifc.)  of  the 
other  part,  which  said  indenture  is  now  in  the  possession  of 
the  said  A.  so  that  the  said  earl  cannot  bring  the  same  into 
court  here;  he  the  said  Sir  J.D.  for  the  said  considerations 
therein  mentioned,  bargained  and  sold  to  the  said  J.W.  the 
said  manor,  together  with  the  said  advowson  of  the  rectory 
aforesaid,  so  being  dependant  thereto  as  aforesaid,  and  all 
other  the  appurtenances  thereto  belonging,  to  have  and  to 
hold,  &c. — [Here  were  stated  three  sets  of  conveyance  of  the 
manor  and  advowson,  by  lease  and  relecue  to  the  earl,  one 
cf  the  defendants^  and  conclude  as  follows :]  as  by  the  last- 
mentioned  indenture  more  fully  appears ;  by  virtue  whereof, 
and  by  force  of  the  Statute  made  for  transferring  uses  into 
possession,  he  the  said  earl  then  and  there  became  and  was, 
and  from  thenceforth  hitherto  hath  been,  and  still  is,  seised 
in  his  demesne  as  of  fee,   of  and  in  the  said  manor,  and  as 
of  fee  and  of  right,  of  and  in  the  said  advowson,  so  being 
appendant  thereto  as  aforesaid,  with  the  appurtenances,  for 
which  reason  he  the  said  earl  prevented,  and  at  present 
hinders  the  said  A.  from  presenting  a  fit  person  to  the  said   ' 
church.    And  this,  &c.  wherefore,  &c.  if,  &c.  and  he  also 
thereupon  prays  a  writ  to  the  bishop,  &c. 

Giles  Rooks. 

vol.  iii.  k  k 


1306  a  PROCEEDINGS   IN 

pRoctBDiRoi        And  the  said  A.  as  to  the  said  plea  of  the  said  bbbop, 
QOARB iMPBDiT.  (ioMBiiicb  as  be  hath  not,  nor  clatmeth  to  have,  anything 

in  the  said  cburdi,  or  in  the  advowson  thereof,  except  the 


bbbop^^  plea?       admission,  institution,  and  induction  of  parsons  to  die 
r  1307  1       church,  and  what  other  rights  belong  to  an  ordinary,  ai 

ordinary  of  that  place ),  prays  judgment  against  the  nid 
bishop,  and  a  writ  to  the  sud  bishop,  &c.  therefore  it  is  con- 
sidered that  the  said  A.  recover  against  the  said  bbbop  her 
presentation  to  the  said  church,  and  that  she  have  a  writ  to 
the  said  bishop,  that  notwithstanding  his  disclaimer,  he  ad- 
mit a  fit  person  to  the  said  church  on  the  presentation  of 
the  said  A.  and  the  said  bishop  is  not  amerced,  because  he 
hath  excused  himself  of  any  particular  disturbance,  but  kt 
execution  thereof  be  stayed,  until  the  said  plea  between  the 
To  plea  of  ptewd^  said  A.  and  the  said  earl  be  determined,  &c.    And  the  said 
pri^'G^n"i^.^^    A.  as  to  the  said  plea  of  the  said  earl  by  him  above  pleaded 
A<^«*  in  bar,  says,  that  by  reason  of  any  thing  therein  alleged,  she 

the  said  A.  ought  not  to  be  barred  from  having  and  main- 
taining her  aforesaid  action  against  the  said  earl,  because  he, 
as  before,  says,  that  the  said  Sir  J*  D.  deceased,  in  his  life- 
time, and  before  the  presentation  of  the  said  G.  G.  to  the 
church  aforesaid,  by  the  said  Sir  J.  G.  in  the  said  declaration 
of  the  said  A.  mentioned,  was  seised  of  the  said  manor  of  K. 
with  its  appurtenances,  to  which  manor  the  advowson  of  the 
said  rectory  then  belonged  in  his  demesne  as  of  fee;  and 
being  so  seised  of  the  said  manor,  with  the  advowson  ap- 
pendant thereto,  he  the  said  Sir  J,  D.  bargained  and  sold  the 
said  advowson,  to  the  said  T.  M.  his  heirs  and  assigns  for 
ever,  in  manner  and  form  as  the  said  A*  hath  in  her  said  de- 
Travene  of  grant  claration  above  alleged ;  without  this,  that  the  said  Sir  J.D. 

bargained  and  sold  the  said  manor,  with  the  appurtenances, 
and  granted  or  released  the  reversion  thereof,  to  the  said 
J.  W.  in  manner  and  form  as  the  said  earl  hath  in  his  said 
plea  above  alleged.  And  this,  &c.  wherefore  inasmuch  as  the 
said  earl  hath  above  acknowledged,  that  he  hath  hindered, 
and  still  doth  hinder  the  said  A*  from  pi'esenting  to  the  said 
church,  the  said  A.  prays  judgment  and  her  damages  by 
reason  of  the  said  hindrance,  together  with  a  writ  to  die 
bishop,  to  be  adjudged,  &c. 

C.  RUNNINGTON. 

Rejoinder.  And  as  to  the  said  plea  of  the  said  A.  by  her  above  pleaded, 

by  way  of  reply  to  the  said  plea  of  the  said  earl  by  him 
above  pleaded  in  bar,  he  the  said  earl  says  (actio  bob);  'be- 
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cause  be  saysy  as  before,  that  the  said  Sir  J.  D.  bargained     procbbdimos 

IN 
QCARB  IMPSDIT* 


and  sold  the  said  manor,  with  the  appurtenances^  and  granted 


and  released  the  reversion  thereof  to  the  said  J.  W.  in  man- 
ner and  form  as  the  said  earl  hath  above  in  his  said  plea 
alleged ;  without  this  that  the  said  Sir  J.  D.  being  so  seised  Traverse  that  Sir 
of  the  said  manor,  with  the  said  advowson  appendant  thereto  seised  or^moor 
as  aforesaid,  remained  and  continued  so  seised  of  the  said  till,  Stc  • 
manor,  with  the  advowson  appendant  thereto,  until  the  said 
Sir  J.  D.  bargained  and  sold  the  said  advowson  to  the  said 
T.  M.  his  heirs  and  assigns  for  ever,  as  the  said  A.  hath 
in  her  said  declaration    above   alleged*     And   this,    &c. 
wherefore,  &c.  if,  &c«  and  that  he  may  have  a  writ  to  the 
bishop,  &c. 

Giles  Rooke. 

And  the  said  earl  says  nothing  in  bar  or  preclusion  of  the  Jndgment  by  nil 
said  action  in  bar  or  preclusion  of  the  said  plea  of  the  said  A.  fendant  ^  * 
by  her  above  by  way  of  reply  pleaded  to  the  plea  of  the  said 
earl  by  him  above  pleaded  in  bar,  but  departs  in  contempt  of 
the  court,  whereby  the  said  A.  remains  therein  undefended 
against  the  said  earl ;  therefore  it  is  considered  that  the  said  ^rit  to  the 
A.  do  recover  against  the  said  earl  her  presentation  to  the 
rectory  aforesaid,  and  that  she  have  a  writ  to  the  bishop  of 
C.  the  ordinary  of  the  said  rectory,  that  he,  notwithstanding 
his  disclaimer,  or  the  claim  of  tiie  said  earl,  do,  on  the  pre- 
sentation of  the  said  A.  admit  a  fit  person  to  the  rectory 
aforesaid,  &c.  and  the  said  earl  be  in  mercy,  &c.  but  be*  Writ  of  inqnlry 
cause  it  is  unknown  whether  the  said  church  is  still  vacant,  poinlg^^nd  cww* 
and  whether  six  months  have  passed  since  the  death  of  the  mcHth  as  to  the 
said  G.  G.  and  what  is  the  value  of  the  said  church  by  the     "*  *^^' 
year ;  therefore  it  is  commanded  to  the  sheriff  of  the  said 
county  of  C.  that  by  the  oath  of  twelve  good  and  lawful  men 
of  his   bailiwick,    he  diligently  inquire   whether  the   said 
church  is  vacant  or  not,  and  if  it  is  not  vacant,  upon  whose 
presentation  it  is  full,  and  whether  the  space  of  six  months 
has  elapsed  since  the  death  of  the  said  G.  G.  and  what  is 
the  vahie  of  the  said  church  by  the  year,  according  to  the 
true  value  thereof,   and  that  the  inquisition  that  he  shall 
therefore  take,  he  make  appear  under  his  seal,  and  the  seals 


^  See  a  plea  of  simony,  &x.  Pleader,  3  1.11.     As  to  the 

6  Bing.  2.  Writ  of  Inqairy,   see  Tidd's 

^  As    to  Uie  jadgment    in  Prac.  9th  edit.  575. 
Quare  Impedit,  see  Com.  Dig., 
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pRocERDiNot     of  those  by  whose  oath  he  shall  make  such  inquisition,  to  the 

uvARE  iMPBDiT.  j^stices  of  ouF  Said  lord  the  king  at  Westminster,  on sad 

that  he  have  there  the  writ  of  our  said  lord  the  king,  to  him 
in  that  behalf  to  be  directed,  and  in  the  mean  time  let  the 
execution  of  the  writ  to  the  bishop  cease. 


Form  of  the  writ 
md  tulmittendum 
ckricumK 


Writ  of  error  in 
oMare  impeUit  fol- 
lowing. 


William  the  Fourth,  by  the  grace  of  Grod,  of  Great 
Britain  and  Ireland  king,  defender  of  the  Faith,  and  so 
forth,  to  the  reverend  father  in  God,  T.  by  Divine  Per- 
mission, bishop  of ,  greeting: — Whereas  A.  B.  hath 

lately  in  our  court  before  our  justices  of  the  Bench  at  West- 
minster, by  the  consideration  of  the  same  court,  recovered 
against  you  and  E.  F.  clerk,  and  C.  D.  his  presentation  to 

the  rectory  and  parish  church  of in  our  county  of 

and  your  diocese,  which  became  vacant  and  belongs  to  his 
presentation ;  and  whereupon  it  was  considered  by  our  said 
court  of  the  Bench,  that  the  said  A.  B.  should  have  our  writ 
to  you  the  said  bishop  the  ordinary  of  that  place  to  be  di- 
rected, and  notwithstanding  your  disclaimer  and  the  claims 
of  the  said  E.  F.  and  C.  D.  or  either  of  them,  you  should 
admit  a  fit  person  to  the  rectory  and  parish  aforesaid,  at  the 
presentation  of  the  said  A.  B.  we  therefore  command  you, 
that  notwithstanding  your  disclaimer,  or  the  claims  of  the 
said  E.  F.  and  C.  D.  you  admit  a  fit  person  to  the  rectory 
and  parish  church  aforesaid,  at  the  presentation  of  the  sud 
A,  B.  and  how  you  shall  have  executed  this  our  writ  certify 

to  us  on  wheresoever  we  shall  then  be  in  England. 

Witness,  Sir  J.  E.  knight,  at  Westminster,  the  — —  day 
of ,  in  the year  of  our  reign,  &c. 

Yorkshire  ( to  wit. ) — Our  lord  the  king  hath  commanded 
his  trusty  and  well-beloved  Sir  John  Willes,  knt  his  chief 
justice  of  the  Bench,  by  his  close  writ  in  these  words:— 
George  the  Second,  by  the^  grace  of  God,  of  Great  Britain 
and  Ireland  king,  defender  of  the  Faith,  &c.  to  his  trusty 
and  well-beloved  Sir  John  Willes,  knt.  his  chief  justice  of 
the  Bench,  greeting : — Forasmuch  as  in  the  record  and  pro- 
cess, and  also  in  giving  of  judgment  in  a  plaint  which  was 
in  court  before  you  and  your  associates,  our  judges  of  the 
Bench,  between  us  and  Thomas,  Archbishop  of  York, 
Charles  Hayes,  esquire,  and  George  Barber,  clerk ;  for  that 


*  See  forms,  SeIlon*8  Prac.     331.— Lee's  Prac.  Diet.  Qsarr 
Quare  Jmpedit,  vol.  ii.  1st  edit.      Invptdit. 
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the  saidThomas,  late  Archbishop  of  York»  now  Archbishop  procbbdiitgi 
of  Canterbury,  Charles  and  George  hinder  us  to  present  a  g„j^^RE  impkdit. 
fit  person  to  the  church  of  Ryther,  otherwise  Ryder,  which 
is  void,  and  in  our  gift,  as  it  is  said  manifest  error  hath 
intervened  to  the  great  damage  of  us,  whereof  we  complain ; 
we,  willing  that  the  said  error  (if  any  be)  be  duly  amended, 
and  full  and  speedy  justice  done  to  the  said  parties  in  this 
behalf,  do  command  you,  that  if  judgment  be  given  there- 
upon, then  you  send  to  us  distinctly  and  plainly  under  your 
seal,  the  record  and  process  of  the  said  plaint,  with  all 
things  touching  the  same,  so  that  we  may  have  them  from 
the  day  of  St.  Michael  in  three  weeks,  wheresoever  we  shall 
then  be  in  England,,  that  inspecting  the  record  and  process 
aforesaid,  we  may  cause  further  to  be  done  thereupon  for 
amending  the  said  error,  as  of  right  and  according  to  the 
law  and  custom  of  England  shall  be  meet  to  be  done. 
Witness,  Thomas,  Archbishop  of  Canterbury,  and  other 
guardians  and  justices  of  the  kingdom,  at  Westminster,  the 

day  of in  the year  of  our  reign. 

King. 

The  answer  of  Sir  John  Willes,  knt*  chief  justice  within- 
named.  The  record  and  process  of  the  plaint  within-men- 
tioned, with  all  things  touching  the  same,  I  send  before 
our  lord  the  king,  wheresoever,  &c.  at  the  day  within  con- 
tained in  a  certain  record  to  this  writ  annexed,  as  I  am 
within  commanded. 

.  John  Willes. 
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Pntdpe  for  writ 
of  dower  •• 


E^sejc  (to  wit.) — Command  CD.  that  justly  and  with* 
out  delay  he  render  to  A.  B.  widow,  who  was  the  wife  of 
£•  B.  her  reasonable  dower,  which  falleth  to  her  out  of  the 
freehold  which  was  of  the  said  £.  B.  late  her  husband,  in 
the  parish  of  £•  [or  ''  parishes  of  E.  F.  and  G.**]  whereof 
she  has  nothing,  as  she  says. 


Returnable  on 


Writ  of  dower  k.       William  the  Fourth,  by  the  grace  of  God,  of  the  United 

Kingdom  of  Great  Britain  and  Ireland  king,  defender  of 
the  Faith,  to  the  sheriff  of  [Essex,]  greeting : — Command 
C.  D.  that  justly  and  without  delay  he  render  to  A.  B. 
widow,  who  was  the  wife*^  of  E.  B.  now  deceased,  her  rea- 


*  See  form  and  directions, 
2  Saond.  43,  note  1  ;  2  Sell. 
Prao.  1st  ed.  294;  2d  ed.  202. 
and  Com.  Dig.  Pleader,  2Y.  1. 

^  Booth,  66.  —  Fitz.  Nat. 
Hrev.  9th  ediL  14B.  See  the 
forms  in  2  Saund.  43,  and 
lOWentw.  167. 

'  It  is  said  to  be  necessary 
to  insert  these  words,  and 
uhere  the  writ  was:—"  Com^ 
wand  A.  that^  Sfc,  he  render 
to  E.  F,  her  reasonable  dotcer, 
which  falieih  to  her  of  the  Jree- 
hold,  which  was  of  B.  F.  late 
her  husband"  &c.  an  objec- 
tion was  taken  to  the  writ,  be- 
cause it  was  not  *'  Command 
A.  that,  Sfc.  he  render  to  E,  F, 
who  was  the  wife  of  B,  F"  &c, 
fur  she  ought  tu  be  named  wife 
of  B.  F.  in  the  beginning  of  the 
writ,  it  being  the  name  by 
which  she  ha:*  any  claim  to 
dower,  the  court  held  the  ob- 
jection fatal,  and  that  the  omis- 
sion was  not  supplied  by  the 
subsequent  words,  **  of  B.  F, 
her  humbtind,^^  ike.  Cro.  Jac. 
217.— 2  Saund.  43,  note  1.— 


The  writ  of  dower  should  be 
brought  against  all  the  tenants 
of  the  freehold,  t.  e.  the  per- 
sons claiming  a  freehold   in- 
terest,  and  not  mere  tenants 
having  a  chattel  interest.     It 
is  issued  by  the  Cnrsitor.   The 
first  process  thereon  is  a  sum- 
mons by  the  sheriflf  or  his  of- 
ficers,   which   may  be  either 
served  upon   the  tenants  per- 
sonally, or  left  at  their  hoases 
or  lands,   demanded    by    the 
writ.     In  the  latter  case.  It  is 
usual  to  set  up  a  white  stick  or 
wand  upon  the  premises ;  and 
by  statute  31  £liz.  c.  3.  pro- 
clamation must  be  made  at  the 
door  of  the  parish  church  on 
Sunday,  fourteen  da^s  at  least 
before  the  return  of  the  writ. 
The  tenants  being  summoned, 
either  cast  an  essoin,  or  ap- 
pear or  make  default.     If  they 
Crist  an  essoin,  the  demandant 
must   adjourn    it  till  the  4th 
return  alter.     If  they  appear 
at   the  return   of  the  writ  of 
summons,  or  upon  the  adjourn- 
ment of  the  estioin,   the  de» 
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sonable  dower,  which  falleth  to  hef  of  the  £reehold|  which  pffoci«i>ifi<»i 
was  of  the  said  E.  B.  her  late  husband,  in  the  parish  of  E.  *"  »owbu. 
[or  *'  parishes  of  E.  F.  and  G.**]  whereof  she  hath  nothing 
as  she  says,  and  whereof  she  complains  that  the  said  C.  D. 
deforceth  her,  and  unless  he  shall  do  so,  and  if  the  said 
A.  B.  shall  give  you  security  to  prosecute  her  claim,  then 
summon  by  good  summoners  the  said  C.  D.  that  he  be  be- 
fore our  justices  of  the  Bench,  at  Westminster,  on,  &c. 
[a  general  return  day,]  to  shew  wherefore  he  hath  not  done 
it,  and  have  there  the  summoners  and  this  writ.    Witness 

ourself  at  Westminster,  the day  of  in  the  

year  of  our  reign. 

k  John  Doe, 
Pledges  to  prosecute,  <         and 

(  Richard  Roe. 

Summoners,  John  Venn,      ) 

and  >  John  Herbert,  esq.  sherifil 

Richard  Fenn,  | 

William  the  Fourth,  &c.  to  the  sheriff  of  [Yorkshire,]  Writ  of  dower 
greering  :— Command  T.  P.  that  justly  and  without  delay  hJlT'^ww''"'' 
he  render  to  A.  B.  and  M.  his  wife  (which  said  M.  was  for-  again  ^ 
merly  the  wife  of  G.  H.  deceased),  the  reasonable  dower  of 
her  the  said  M.  which  belongs  to  her  of  the  freehold  tene- 
ments which  were  of  the  said  G.  H.  formerly  her  husband, 
at  S.  in  your  county,  whereof  she  hath  nothing  as  they  say, 
and  whereof  they  complain  that  the  said  T.  P.  doth  un- 
justly deforce  them,'  and  unless,  &c. 

J.  W.  esquire,  sheriff  of  [Essex,]  to  M.  N.  and  O.  P.  my  Warrant  of  she* 
bailiffs  for  this  time  only,  greeting :— By  virtue  of  a  writ  of  "^  thereoo  . 
dower  of  our  lord  the  king  unde  nihil  habet,  to  me  directed, 
J  command  you,  that  you  command  C  D.  that  justly  and 
without  delay  he  render  to  A.  B.  who  was  the  wife  pf  E.  B. 
her  reasonable  dower,  which,  &c.  {as  in  the  writ)  deforceth 
her ;  and  unless  he  shall  do  it,  then  summon  the  said  A.  B. 
that  he  be  before  our  justices  at  Westminster,  on to  shew 


mandaut  tkea  coonts.     Bat  if  have  final  judgment,  2  Saund. 

Ibey   make    default,    a    grand  43,  note  1. 

c:r|ie  issues  to  seize  the  lands,  *  This  writ  was  framed  by 

and    warn  the  tenants   to   ap-  a  very  eminent  Pleader ;   see 

pear  to  excuse  their  default,  auotUer  form,  Bootb,  lOtf. 

which,   if  they  do,  or  the  de-  ^  See   form,    *2   Saund.   43, 

iiiantlant   release   it,    he  shall  note  1. 
roaiit ;    hut  olhcr^ise  he  shall 
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FBocKBBiiiot  wberefiwe  be  wiU  not  do  il,  mod  that  after  the  said  imiiiiioiii 
u  oowBR.  ^  made,  you  do.  at  the  most  usual  door  of  the  paiUi 
church  of  the  parish  of  £•  on  Sunday  next  after  die  siid 
summons,  immediately  after  divine  service  is  ended»  pro- 
claim the  same  summons,  according  to  the  form  of  the  Sti* 
tute  ^  in  such  case  made  and  provided.  Given  under  the 
seal  of  my  office^  &c. 

SnmnMv  tliere-       By  virtue  of  hts  majesty's  writ  of  dower  unde  nikil  iabei, 

to  the  sheriff  of  [Essex]  directed,  and  by  virtue  of  the  nid 
sheriff 's  warrant  to  us  directed,  we  do  hereby  require  and 
command  you,  that  you  render  to  A.  B.  &c.  (at  m  the  writ) 
as  she  alleges  and  complains  that  you  the  s^d  C.  D.  keep 
her  out  of  the  same,  and  if  you  refuse  so  to  do,  then  we  do 
hereby  summon  you  that  you  be  and  appear  before  bis 

majesty's  justices,  at  Westminster,  on  to  shew  eause 

why  you  do  not. 

Received  1st  Jan.  1831. 

C  John  Doe, 
Pledges  of  prosecution,  I         and 

i  Richard  Roe. 

of  the  within- \     'a  ' 


Summoners 
named 


BberiiTprrtorn to      And  after  the  aforesaid  summons  made,  to  wit,  at  the 

most  usual  door  of  the  parish  church  of  E«  within  spedfied, 


^  31  £h'z.  c.  3.  s.  2. 

^  See  form,  2  Saund.  43, 
note  1.— 2  Sel.  Prac.  Ist  ed. 
205 ;  2d  ed.  203 ;  and  1  Taunt. 
416. 

®  See  form,  2  Sauod.  43,  n.l. 
2  Sel.  Prac.  Ist  ed.  295;  2d  ed. 
203,  and  Fnmisv.WaterhoQse, 
1  Mod.  187.  It  most  appear 
on  the  retarn,  that  the  laad 
lies  within  the  parish  where 
the  proclamation  of  the  som- 
mons  was  made,  and  that  the 
proclamatien  was  made  after 
the  summons,  ibid.  Where 
the  lands  lie  in  several  parishes 
or  townships,  it  seouis  that 
a  proclamation  made  at  the 
efanrch  or  chapel  door  of  one 


parish  or  township  is  sofficieoC 

within  the  act,  31  Elii.  c  3. 

s.  2. — Hob.  133.    But  a  retnro 

that  the  sheriff  had  prodaimed 

**  the  contents  of  the  writ,**  is 

insufficient,  because  he  fflnit 

proclaim  that  he   made  sum* 

mons  on  the  land,  ibid.    Bor- 

ever,  according  to  the  modem 

practice,  it  seems  sufficieat  to 

return    **  that  he    the  sheriff 

made  proelamatioii  of  the  said 

summons,   according    to    tbs 

form  of  the  sutute,  &c^   Ou 

the  return  of  the  smnaions,  the 

tenant  is  entitled  to  aa  snon* 

which  is  entered  in  the  oflSos 

of  the  «lerk  of  the  esseias  of 

the  C.  B.  upon  the  day  of  lucb 
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within  whieh  the  tenements  withb'  mentioned  do  lie»  upon    procbbdin«s 

the  Lord's  day,  to  wit,  the day  of  -t —  in  the  year  of  ^    * 

our  lord immediately  after  divine  service  and  sermon 

in  the  said  church  was  ended,  I  made  proclamation  of  the 
aforesaid  summons,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided. 

J.W.  esq.  sheriff. 

William  the  Fourthi  &c.  take  into  our  hand,  by  the  view  Oraad  cape*, 
of  good  and  lawful  men  of  your  county,  the  third  part  of 
[two  messuages,  one  hundred  acres  of  land,  ten  acres  of 
meadow,  and  five  acres  of  wood,  with  the  appurtenances,] 
in  the  parish  of  E.  in  your  county,  which  A.  B.  in  our 
court,  before  our  justices  at  Westminster,  claims,  as  the 
dower  of  her  the  said  A.  B.  of  the  endowment  of  J.  B. 
her  late  husband,  against  C.  D.  by  our  writ  of  dower  unde 
nihil  habetf  for  the  default  of  him  the  said  C.  D.  and  the 
day  of  the  taking  thereof  make  known  to  our  justices  at 
Westminster,  by  your  letters  under  seal,  and  summon  by 
good  summoners  the  said  C.  D.  that  he  be  before  our  jus* 

tices  at  Westminster,  on to  answer  and  shew  wherefore 

he  was  not  befoi'e  our  justices  at  Westminster,  on ac- 
cording as  he  was  summoned  [but  when  the  default  is  for 
not  appearing  on  the  ac^oummeni  day  of  the  essoin^  then 
say,  ''  wherefore  he  did  not  keep  the  day  given  him,  by 
reason  of  his  essoin,'*]  before  our  justices  at  Westminster, 

on last  past  past,  and  have  there  the  names  of  those 

by  whose  view  you  shall  do  this,  and  this  wni\    Wit* 

ness, Lord at  Westminster,  the day  of 

in  the  —  year  of  our  reign." 


By  virtue  of  this  writ  to  me  directed,  on  the 


[  1SI5  ] 
day  of  Retorn  of  tlw- 


in  the  year  within  written,  I  have  taken  into  the  hands  "^*' 


return;  but  it  cannot  be  en* 
tered  aa  if  made  byollomey, 
for  it  ia  incoDaiatoDt  to  aay, 
that  a  manAoff  a  legal  excme 
for  not  appearing  when  he  doea 
really  appear  by  attorney,  2 
Wili.  164. 

*  See  2  Sanod.  43.  note  1. 
10  Wentw.  286»  287.— 2  Sel. 
Prao.  lat  ed.  206,  6 ;  2d  ed. 
203;  mud  Com.  Dig.  Pleader, 
2Y.  1. 


^  If  the  sheriff  do  not  re- 
turn the  writ,  the  demandant 
may  aue  oat  an  altos  grand 
cap€  at  the  return  of  the  Grst 
writ ;  the  form  of  the  entry  of 
the  grand  cape  and  o/iof ,  when 
the  tenant  makea  default  at 
the  return  of  the  aummona,  ia 
in  Rast  £nt.  239  a,  pi.  4. 

<"  See  2  8aand.  43,  nota  1;. 
and  2 Sel.  Prac.  Ist  edit.  296; 
2d  edit.  204. 
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Plaint  or  coHBt 


The  like  Uy  wife 
ami   h<-r  srt'omi 
liiMtbftiid. 


of  our  lord  the  king,  by  the  view  of  O.  P.  and  Q.  R.  good 
and  lawful  men  of  my  countyi  the  third  part  of  the  lands 
and  tenements  within  mentioned,  with  the  appurtenanees, 
aa  I  am  within  commandedi  and  I  hare  by  T.  N.  and  J.  S. 
given  notice  to  the  within  mentioned  A.  B.  to  be  and  ap- 
pear *  before  his  majesty's  justices  at  Westminster,  at  the 
time  and  place  within  mentioned,  as  I  am  also  within  com- 
manded. Summoners  of  the  within  named  A.  B.,  T.  N., 
and  J.  S. 

J.  W.  esq.  sheriff. 

Essex  (to  wit.) — A.B.  widow,  who  was  the  wife  of  E.B. 
esq.  deceased,  by  —  her  attorney,  demands  against  CD. 
the  third  part  of  [ten  messuages,  ten  bams,  ten  stables, 
four  gardens,  four  orchards,  one  water  corn-mill,  two  thou- 
sand acres  of  land,  two  hundred  acres  of  meadow,  two  thou- 
sand acres  of  pasture,  two  thousand  acres  of  manor,  and  two 
hundred  acres  of  wood  land,]  with  the  appurtenances,  in 

the  parish  of in  the  county  of  Essex,  as  the  dower  of 

the  said  A.  B.  of  the  endowment  of  the  said  E.  B.  deceased, 
heretofore  her  husband,  whereof  she  hath  nothing,  &c. 

• 

Yorkshire  (to  wit.) — M.  F.  and  M.  his  wife  (which  said 

M.  was  formerly  the  wife  of  6.  S.  deceased,)  by their 

attorney,  demand  against  T.  P.  the  third  part  of  [one  un- 
divided moiety  of  fourteen  messuages,  fourteen  out«houses, 
fourteen  yards,  fourteen  gardens,  and  two  acres  of  land,] 

with  the  appurtenances,    at  in  the  county  of  York, 

as  the  reasonable  dower  of  the  said  M.  by  the  endowment 
of  the  said  T.  P.  formerly  her  husband,  by  the  writ  of 
our  lord  the  now  king  of  dower,  whereof  she  hath 
nothing,  &c. 


*  If  the  tenant  neglect  to 
appear  on  the  return  of  the 
grand  cape,  the  demandant  is 
strictly  entitled  to  judgment  of 
seisin,  and  to  an  award  of  writ 
of  inqairy  of  damages ;  but  if 
the  tenant  appear  on  the  return 
of  the  grand  cape,  the  demand- 
ant^ instead  of  insistiog  irpon 
linal  judgfnient  against  the  te- 
nant   fur    his    default   to  the 


summons,  may  waive  the  de« 
fauft,  and  take  an  appearance 
upon  the  grand  cape,  and  so  in 
petU  cape,  1  Salk.  216,  217.— 
0  Moft.  4. — ^  Sauod.  43,  n.  1. 

^  See  forms,  2Wil8.  116.-- 
Morg.  Prec.  582. — 2  Saund.44, 
329.>-Bootb,  lis,  166.— Lil. 
Ent  16D.— 10  Went  157.— Id. 
Index,  164.  165.— Com.  Dig. 
Pleader,  2  Y.  2. 


PROCEEDINGS   IN    DOWER. 


1316 


Breamskire  (Ss.)— S.  W.  widow,  who  was  the  wife  of    FRocRromof 
T,  W,  by  L.  L.  and  H.  M.  who  are  admitted  by  the  court      '"  ''^^"* 
of  our  lord  the  king  here  to  prosecute  for  the  said  S.  who  The  like  by  an 
is  within  age,  as  her  nest  friendsi  demands  against  J. W.  a*"  °    ^** 
third  part  of  [the  manor  of  C.  and  R.  and  of  fourteen  mes- 
soagesy  two  water  corn-grist  mills,  five  hundred  acres  of 
land,  sixty  acres  of  meadow,  one  hundred  acres  of  pasture, 
one  hundred  acres  of  wood,  two  hundred  acres  of  furze  and 
heathj  with  the  appurtenances,  and  [eighty  shillings  of 
rent  in  L.,  B.,  and  CJ  as  her  dower  of  the  endowment  of 
the  said  T.  her  late  husband,  &c. 

And  the  saidW.  hyH.  B.  who  is  admitted  by  the  court  ^^^^^  ^^^S^ 
of  the  king  here  to  defend  in  this  behalf  for  the  said  W.  that  he  was  al- ' 
who  is  under  the  age  of  twenty-one  years,  as  tlie  guardian  Jl^^^Vdower*! 
of  the  said  W.,  cometh  and  saith,  that  from  the  death  of  the 
said  J.,  late  husband  of  the  said  M.  he  hath  been  always 
ready,  and  still  is  ready,  to  render  to  the  said  M.  her  dower 
of  the  said  tenements  and  premises,  with  the  appurtenances, 
and  renderetb  the  same  here  in  court  to  the  said  M. 

And  the  said  C.  D.  by his  attorney,  comes  and  says,  Plea  n$  im^aet 

that  the  said  A.  B.  ought  not  to  have  her  dower  of  the  •^'* «« <««^«' '• 
manors,  tenements,  and  rents  aforesaid,  with  the  appurte* 


'See  forms,  2  Saand.  44, 
329. 

^  After  the  demandaut  has 
counted^  it  is  held  in  many 
cases  that  the  tenant  may  pray 
a  Tiew,  Co.  Ent.  177  a.  — 
Rast.  Ent.  228  b,  232  b,  230  b. 
CHrt,  Knt.  299.— *3  Lev.  IW.— 
Whelpdale  v.  Whelpdale,  ibid. 
2!20.— Barnes  v.  Rich.  Bat 
Dyer»  179  a,  pi.  41—2  Inst 
44H— 3  Fits.  View,  65—2  Lev. 
H7 — Astenal  v.  Astenal,  are 
to  the  contrary.  It  is  probable 
that  the  strong  incliDatlon  of 
the  eaart  woaid  be  to  disconn- 
tenance,  if  aot  disallow,  the 
pl«A,  being  dilatory,  as  it  no* 
cessarily  occasions  great  delay 
in  a  demand  oioch  favored  in 
law,  and  the  widow  is  in  tbe 
mean  time  viithout  any  sup- 
port, 2  Suund.  44,  n.  3. 


^  See  form,  1  Rich.  Prac. 
C.  P.  4th  edit.  437, 8,.  and  pro- 
ceeding thereon.  As  to  the 
ase  of  this  plea,  see  2  SeL 
Prac.  2d  edit.  210.— Co.  Lit. 
32. 

^  See  2  Saond.  329.-— I  Rich. 
Prac.  C.  P.  4th  edit.  440.— 
2Wil8. 118.— Morg.Prec.5»2, 
583,684.-10  Wentw.  159,  W. 
B6olh,  107.— Rast  Ent.  230  a. 
s.  10,  Dower. — Co.  Ent.  170  a. 
Dower. — Hearne,  340,  Dower. 
Rob.  Ent.  237.— 1  Hro.  Ent. 
203.— Clift,  tint.  203,  pi.  12. 
Proof  by  demandant  that  her 
deceased  husband  was  In  re- 
ceipt of  rents  and  profits,  is 
jnimi  facie  evidence  of  a  snffi* 
cieot  seisin,  10  Wentw.  180,  t. 
See  other  pleas,  2Sannd.  44 
and  45,  n.  I.— Booth,  187,  ^c. 
10  Wentw.  Index,  184,5. 
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nances  and  advowsons  afiyresoid,  of  the  endowment  of  the 
aaid  E.  B.  heretofore  her  husband,  becanse  he  says,  that 
the  said  E.  B.  heretofore  her  husband,  was  not,  ^ther  on 
the  day  on  which  he  married  the  said  A.  B.  or  ever  after, 
seised  of  such  estate  of  and  in  the  said  manors,  tenements, 
and  rents,  with  the  appurtenances  and  advowsoh  aforesaid, 
whereof,  &c.  that  he  could  endow  the  said  A.  B.  thereof, 
and  of  this  he  puts  himself  upon  the  country,  and  the  said 
A.  B.  doth  the  like.    Therefore,  &c. 


Plea  ne  vnqueB 


Ri*pliration  that 
fhfy  \»erc  U\v- 
fiilly  inarrieJ  in 
Eiiglaitd  ^. 


And  the  said  C.  D.  by his  attorney,  comes  and  says, 

that  the  said  A.  B.  ought  not  to  have  her  dower  in  this 
behalf,  as  having  been  the  wife  of  the  said  E.  B.  deceased, 
because  he  says,  that  the  said  A.  B«  never  was  acconpled 
to  the  said  E.  B«  deceased,  in  lawful  matrimcmy,  and  this 
the  said  C.  D.  is  ready  to  verify,  and  therefore  he  prays 
judgment  if  the  said  A.  B.  ought  to  have  her  dower  of  the 
messuages  and  tenements  aforesaid,  with  the  appurtenances. 

And  the  said  A.  B.  by  the  said her  attorney  afore- 
said, says,  that  she  ought  not,  by  any  thing  in  the  plea  of 
the  said  C.  D.  above  alleged,  to  be  barred  from  having  her 
aforesaid  dower  in  this  behalf,  because  she  says,  that  she 

the  said  A.  B.  on  the,  &c.  at in  the  county  of in 

the  parish  church  of to  wit,  at,  &c.  aforesaid,  was 

accoupled  to  the  said  £•  B.  deceased,  in  lawfiil  matrimony, 
and  this  she  is  ready  to  verify,  when,  where,  and  in  such 
manner  as  the  court  here  shall  consider,  &c. 


•  See  form,  2  Wils.  118 — 
Morg.  582.— 10  Wentw.  Prec. 
158.— 2  Hen.  Rla.  145;  see 
the  law,  and  forms  of  pleas 
and  certificate  referred  to,  in 
2  Ssnnd.  44,  46,  n.  1.— Rast. 
£nt.  228  a,  228  b.-^Co.  Ent. 
180  a,   b.--B4>b.   Ent.  240.— 

1  Bro.  Ent.  204. 

•»  See  10  Wentw.  Prec.  158. 

2  Rast.  Ent.  228.— Co.  Ent. 
180. — 2  Saund.  44,  5,  in  notes. 
The  record  proceeds  in  the 
following  manner;  '*  and  be* 
cause  the  cognisance  of  causes 
of  this  kind  belongeth  to  tlie 
Ecclesiastical  Court,  therefore 


it  is  commanded  to  ■ 

bishop  of the  diocesan 

of  the  said  place,  that  he, 
convening  before  him  those 
who  ought  to  be  convened  in 
this  behalf,  do  diligently  in* 
quire  into  the  truth  of  the  feet, 
and  what  he  shall  find  thereon, 
he  shall  make  appear  here  to 
our  justices  at  Westminster, 
by  his  letters  patent  and  writ 
dose.*^  Then  follows  the  writ 
to  the  bishop,  reciting  the 
pleadings  and  issue,  and  the 
parish  church  where  the  es- 
pousals are  alleged  to  have 
taken  place,  2  Hen.  Bla.  149. 
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And  the  said  A.  B.  by  the  said  ^— —  her  attorney  afore- 
said, says,  that  she  ought  not,  by  any  thing  in  the  plea  of 
the  said  C.  D.  above  alleged,  to  be  barred  from  having  her  The  like  wbera 
aforesaid  dower  in  this  behalf,  because  she  says,  that  she  piUce'^fn  Sco^ 
the  said  A.  B.  on,  &c.  was  accoupled  to  the  said  E.  B*  de-  ^^^^d «. 
ceased,  in  lawful  matrimony,  at  Edinburgh,  in  that  part  of 
Great  Britain  called  Scotland,  and  this  she  prays  may  be 
inquired  of  by  the  country. 

And  the  said  C.  D.  by his  attorney,  comes  and  says.  Plea,  timt  wife 

that  the  said  A.  B.  and  E.  his  wife,  ought  not  to  have  die  hS^^^^ 

dower  of  the  said  E.  of  the  said  one  undivided  moiety  of  the  Hved  in  adnltety 

said  tenements  and  premises  in  the  said  declaration,  men-  iTiMimullii^^'^^'' 

tioned,  with  the  appurtenances,  by  the  endowment  of  the 

said  F.  formerly  her  husband,  because  he  the  said  C.  D. 

says,  that  the  said  £•  heretofore,  and  in  the  life-time  <»f 

the  said  F*,  and  during  her  coverture  with  and  whikt  she 

was  the  wife  of  the  said  F.  to  wit,  on,  &c«  at,  &c.  of  her 

own  accord,  and  without  the  licence  or  consent,  and  against 

the  will  of  the  said  F.,  eloped  from  and  left  him  the  said 

F.  her  said  husband,  and  thereupon  then  and  there,  and 

continually  afterwards,  lived  in  adultery  with  the  said  A.  B. 

during  the  whole  life  of  the  said  F.  to  wit,  at,  &c.  aforesaid; 

and  the  said  C.  D.  further  in  fact  says,  that  the  said  F«  in 

ius  life-time  was  not  at  any  time  after  the  said  £.  so  as  afore^ 

said  eloped  from  the  said  F.,  or  whilst  or  after  the  said  EU 

eloped,  lived  from  the  said  G.   in  adultery  with   the   said 

A.  B.  voluntarily  or  in  any  manner  reconciled  to  the  said  £•' 

and  this  he  the  said  C.  D.  is  ready  to  verify ;  wherefore  he 

prays  judgment  if  the  said  A.  B.  and  E.  ought  to  have  the 

dower  of  the  said  E.  of  the  said  one  undivided  moiety  of  the 

said  tenements  and  premises  in  the  said  declaration  men- 


m^ 


•  See  10  Wentw.  158.— 
Rast.  £ot.  228.— Co.  £nt.  180. 
This  replication  was  deniarred 
to  on  three  groooda,  first,  bo- 
caase  a  marriage  in  Scotland 
did  not  entitle  the  doiimiidant 
to  dower;  aecoiid,  because  no 
place  iti  Kriglaod  was  alleged 
lor  a  venae ;  and  thirdly,  be- 
cause it  concloded  to  the  coan- 
try,  but  the  replication  was 
held  sufficient ;  the  first  point 
was  given  up,  and  the  two 
others   were    decided    against 


the  defendant,  it  was  held,  that 
a  marriage  in  a  foreign  country 
was  properly  triable  b^  a  jury. 
2  Hen.  Bla.  145.— Ildertpn  v. 
Ilderton,  and  2  Sauod.  44, 45, 
in  notea. — 5  East,  473. 

•»  See  Rast.  Ent.  230,  s.  9.— 
Rob.  Knt.  200.— I  Bro.  Ent. 
204. — 2  Sannd,  44.  5,  in  notes, 
and  see  form  in  6  Biog.  135. 

^  This  allegation  seems  an- 
necessary,  aa  a  reconciliation 
must  be  replied,  if  relied  on, 
2$aund.  45,  n.  I. 
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said  F.  formerly  her  husband,  &c. 


Replication,  that       And  the  said  A,  B.  and  E.  his  wife,  as  to  the  said  plea  of 
»bcdid  Dotclope*  the  said  C.  D.  say,  that  they,  by  reason  of  any  thing  by  the 

said  C.  D.  in  that  plea  above  alleged,  ought  not  to  be  barred 
from  having  the  dower  of  the  said  £.  of  the  said  one  un- 
divided moiety  of  the  said  tenements  and  premises  in  the 
said  declaration  mentioned,  with  the  appurtenances,  by  the 
endowment  of  the  said  F.  formerly  her  husband,  because 
they  say  that  she  the  said  E.  in  the  lifie-time  of  the  said  F. 
did  not  elope  from  the  said  F.  her  said  husband,  nor  Kve 
from  him  the  said  F.  in  adultery  with  the  said  A.  B.  in 
manner  and  form  as  the  said  C.  D.  hath  above  in  his  sud 
plea  in  that  behalf  alleged.  And  this  they  pray  may  be 
inquired  of  by  the  country,  &c. 


Pleas  by  defeDd- 
ant  as  to  part, 
sole  tenancy :  to 
the  said  part  ne 
unquei  §euU  que 
dower :  to  the  re- 
•idue,   plea  of 
Bon-tennre,  and 
proceedings 
thereon  K 


Second  plea. 


J.  H.  X     (&.)— And  the  said  J.  H.  by  W.  O.  his  attorney, 
ats*   Ccomes,  and  as  to  one  acre  of  land,  with  the  appur^ 
J.C.  jtenances,  in  the  parish  of  W.  aforesaid,  part  of  the 
said  thirty  acres  of  land,  in  the  said  demand  of  the  said  A. 
mentioned,  and  whereof,  &c.  and  also  as  to  one  acre,  and 
the  half  of  another  acre  of  meadow,  with   the  Appurte- 
nances, in  W.  aforesaid,  part  of  the  said   thirty  acres  of 
meadow  in  the  said  demand  of  the  said  A.  mentioned,  and 
whereof,  &c.  says,  that  he  the  said  J.  H.  on  the   day  of 
suing  forth  the  original  writ  of  the  said  A*  and  before  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  sole  tenant 
of  the  said  one  acre  of  land,  and  one  acre  and  an  half  of 
meadow,  parcel,  &c.  without  this  that  the  said  G.  T.  on  the 
day  of  suing  forth  the  original  writ  of  the  said  A.  or  at  any 
time  since,  bad  any  thing  in  the  said  one  acre  of  land,  and 
one  acre  and  an  half  of  meadow,  parcel,   &c.  with  the 
appurtenances. 


And  the  said  J.  H.  by  leave,  &c.  further  says,  that  the 
said  A.  ought  not  to  have  her  dower  thereof,  or  of  any  part 
thereof,  of  the  endowment  of  the  said  J.  C.  heretofore  her 
husband ;  because  he  says,  that  the  said  J.  C.  heretofore 
the  husband  of  the  said  A.  neither  on  the  day  on  which  be 
espoused  the  said  A.  or  at  any  time  afterwards^  was  seised 


*  Rast.  Ent.  230.-2  Saqnd. 
45,  note  1. 


See  Morg.  Prcc.  5a3. 
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of  the  said  one  acre  of  land,  and  one  acre  and  an  half  of    procbbdi ncf 
meadowi  with  the  appurtenancies,  or  of  any  part  thereof, 
of  such  an  estate  whereby  he  could   endow  the   said  A. 
(hereof;  and  this  he  is  ready  to  verify,  &c. 

And  as  to  the  residue  of  the  said  lands  and  tenements  Tliird  plea. 
mentioDed  in  the  said  demand  of  the  said  A.  and  whereof, 
&c.  he  the  said  J.  H.  says,  that  the  said  J.  H.  cannot  render 
to  the  said  A.  her  dower  thereof,  or  any  part  thereof;  be- 
ciiue  he  saith,  that  he  the  said  J.  H.  is  not,  nor  on  the  day 
of  suing  forth  the  original  writ  of  the  said  A.  or  at  any 
time  since  has  been  tenant  thereof,  or  of  any  part  thereof, 
as  of  freehold,  either  solely  or  jointly  with  the  said  6.  T. 
and  this  he  is  ready  to  verify ;  wherefore  as  to  the  said 
residue  of  the  said  lands  and  tenements,  he  prays  judg- 
ment of  the  said  writ,  &c. 

Upon  these  pleas,  Mr.  Warren  gave  the  following 
opmion: — 

"As  here  is  in  this  case  a  separate  tenancy,  there 
ought  to  be  separate  actions,  and  defendants  having  seve- 
rally pleaded  non-tenancy,  I  think  this  action  ought  to 
he  discontinued,  and  new  ones  brought  against  each  re- 
6|)ective  tenant." 

To  save  the  trouble  of  beginning  anew,  Mr.  H.*s  attorney  Issoe,  dec.  in 
consented  to  alter  his  plea,  and  the  attomies  being  agreed,    ^^^* 
Mr.W.  drew  the  following  issue,  &c. 

First,  the  declaration. 

Then  the  plea  of  defendant  T. 

And  the  said  J.  H.  by  W.  G.  his  attorney,  comes  and 
says,  that  he  is  not,  nor  on  the  day  of  suing  out  the  original 
writ  of  the  said  A.  or  at  any  time  after,  either  jointly  with 
the  said  G.  T.  or  solely,  tenant  of  the  said  premises,  in  the 
said  demand  of  the  said  A.  mentioned,  or  of  any  part  there- 
of, and  this  he  is  ready  to  verify ;  wherefore  be  prays  judg- 
ment of  the  said  writ,  and  that  the  samet  as  to  him  the  said 
J.  H.  be  quashed,  &c. 

And  the  said  A.  says,  that  she  cannot  deny  the  matters 
contained  in  the  said  plea  of  the  said  J.  H.  but  admits  the 
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Bane  to  be  true;  therefore  it  k  comdered  b j  die  jusdeef 
here,  that  the  sudwri^  as  to  the  said  J.  H.  be  quashed,  &c 
and  the  said  A.  as  to  the  said  plea  of  the  Mud  G.  T.  above 
batly  pleaded  in  bar,  says,  that  she,  by  any  thing  theieiD 
alleged,  ought  not   to  be  barred  firom  reeoyeriiig  of  her 
dower  in  this  behalf  agwist  the  said  G«  becauae  she  ujh 
tfiat  she  the  said  A.  at  A*  in  the  county  of  B.  at  and  is  the 
pariah  church  of  A.  aforesaid,  in  the  life-time  of  the  »id  J. 
to  wit,  on,  &c.  waa  coupled  with  the  said  J.  in  lawful  nutn- 
mony ;  and  this  she  is  ready  to  verify,  where,  when,  and  in 
what  manner  this  court  her«  shall  direct,  &c.  and  beesnie 
the  cognizance  of  this  matter  wholly  beloi^  to  the  Eede- 
siastical  Court :  therefore  C.  D.  by  divine  permiasion,  bishop 
of  E.  F.  diocesan  of  that  place,  ia  commanded,  that  csffing 
together  before  him  such  aa  in  this  behalf  ought  to  be 
called,  he  dil^ntly  inquire  the  truth  of  the  premises,  vaA 
what  he  shall  have  found  by  such  inquiry,  he  make  appear 
to  his  nu0eaty*8  justices  here,  in  three  weeks  from  the  da; 
of  the  Holy  Trinity,  by  his  letters  patent  and  writ  dose; 
and  as  to  the  trial  of  the  issue  above  joined  between  the 
said  parties  to  be  tried  by  the  country,  the  sheriff  is  com- 
manded that  he  cause  to  come  here  in  tliree  weeks  from 
the  day  of  the  Holy  Trinity,  twelve,  &c.  by  whom,  &c  and 
who  neither,  &c.  to  recognize,  &c*  because  as  well,  &c  tlie 
same  day  is  given  to  the  said  parties  here,  &c* 

See  form  of  issue  ^  award  of  vettire  jurats,  respite  ofjsr^* 
and  other  proceedings,  2  Sound.  330,331.-10  Wentw.  W, 
160.— 8  Sound.  45,  in  the  notes. 


Pofltes,  finding 
that  the  huthand 
died  seised,  and 
stating  the  valne 
of  the  estate,  and 
finding  damages 
andeosti*. 


Afterwards,  that  is  to  say,  on  the  day  and  at  the  plsc^ 

within  mentioned,  before ,  chief  justice  of  our  lord  the 

king,  of  the  Bench,  and  Sir ,  one  other  of  the  justices 

of  our  said  lord  the  king,  of  the  Bench,  justices  of  our  sud 
lord  the  king,  assigned  to  take  the  assizes  in  the  coODtv 

of ,  according  to  the  form  of  the  Statute,  &c.  come  §« 

well  the  within-mentioned  F.  D.,  widow,  as  &e  widiin-iiamed 


*See  forms,  ^  Saund.  331. 
See  another  form  Hadiag  as  to 
part,  that  the  deceased  hus- 
band was  seised  at  the  time  of 
the  marriage,  but  not  iliat  he 
died  seised,  and  as  to  the  re- 
sidue  of  the  tenements,  that 


die  hoftbaud  was  not  seised  at 
any  time  dnriog  the  coTertore, 
10  W  en t w.  1 60.  As  10  the  re- 
cove  ry  of  damages  and  costs 
in  general,  see  2Saaod.  4o,  m 
note.— 2  Sel.  Pr<c.  l$t  t^ 
303,  4 ;  2d  edit.  209, 10. 
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B.  D.  by  her  attorney  within-mentionedi  and  the  jurors  of  vRocfiBmnGi 
tiie  jury,  whereof  mention  h  within  made,  being  sammoned, 
some  of  them,  that  is  to  sayi  J*  B.|  J.  G.  juniory  J.  6.,  E.O., 
R.H.9  J.F.|  W.W.,  and  W.J.  eome  and  are  sworn  upon 
that  jury ;  and  because  the  residue  of  the  jurors  of  the  same 
jury  do  not  appear,  therefore  others  of  the  bye-standers  Tsles, 
being  chosen  by  the  sheriff  of  the  county  aforesaid^  at  the 
request  of  the  said  F.  D.  and  by  the  command  of  the  said 
jnstiees,  are  appointed  anew,  whose  names  are  annexed  to 
the  within  written  panel,  according  to  the  form  of  the  Sta- 
tute  HI  such  ease  made  and  |)rovided ;  which  said  jurors  so 
appointed  anew,  that  is  to  say,  H.  A.,  R.  K;,  J.  M.,  and 
O.  W.  being  called  likewise,  come,  who,  together  with  the 
said  other  jurors  before  impannelled  and  sworn,  being  chosen, 
tried,  and  sworn  to  speak  the  truth  of  the  matters  within 
contained,  say,  upon  their  oath,  that  the  within-named  E.  D. 
heretofore  the  husband  of  the  said  F.  D.  was,  on  the  day 
in  which  he'  married  the  said  F.  D.  and  after,  seised  of  such 
estate  of  and  in  the  within-mentioned  manors,  tenements, 
and  rents,  with  the  appurtenances  and  advowson  within- 
mentioned,  that  he  could  endow  the  said  F.  D.  thereof  as  the 
said  F.  D.  has  within  alleged.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  say,  that  the  said  E.  D.  being 
so  as  aforesaid  seised  of  such  estate,  of  and  in  the  within- 
mentioned  manors,  tenementSi  and  rents,  with  the  appurte- 
nances and  advowson  aforesaid,  died  so  seised  thereof  on 

the  ■         day  of ,  in  the  — ^  year  of  the  reign,  &c. 

and  that  the  said  manors,  tenements,  and  rents  aforesaid, 
with  the  appurtenances  and  advowson  aforesaid,  are  worth 
by  the  year  in  all  issues,  besides  reprises,  £ — ,  and  they 
assess  the  damages  of  the  said  F.D.  on  occasion  of  the  deten- 
tion of  her  said  dower,  over  and  above  the  said  value,  and 
over  and  above  her  costs  and  charges  by  her  about  her  suit 
in  this  behalf  expended,  to  £ — ,  and  for  those  costs  and 
c^rges  to  iOs.    Therefore,  &c. 

[To  the  end  of  the  postea,  a^  supra^  and  then  proceed  Judenieiit  after 
o*/o//bw*;]— Therefore  it  is  considered,  that  the  said  A.  B.  I^^tn  Vf  TSw 
do  recover  against  the  said  C.  D.  as  well  her  seisin  of  a  part  of  the  prf>- 
third  part  of  the  said  manors,  tenements,  and  rents,  with  mn^el  "fonnd  \^ 

jury*  an<*  co»u». 

*  See  form,  2  Sauncl,  43,  in  see  Com.  Dig.  Pleader,  2Y.  10. 
notes,  and  d32.  As  to  the,  2  Sel.  Prac.  1st  edit.  301 ;  2d 
judgment  in  dower  in  general,     edit.  207  to  212. 
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the  appurtenances,  and  of  the  adrowsoB  afiatesaid,  to  hold 
to  her  in  severalty  by  metes  and  bounds,  to  die  fihie  of  a 
third  part  of  the  said  nanora,  tenemeatSi  and  reots^  iridi 
the  appurtenances  and  advowson  afiiresaidy  from  the  tine 
of  the  death  of  the  said  E.B.  heretofore  her  husbaadywUck 
said  value,  from  the  time  of  the  death  of  die  saidKB. 
heretofore  her  husband,  amounts  to  £475,  and  her  daanges 
aforesaid  to  £14,  by  the  jurors  aforesaid,  in  form  afoieittd 
assessed,  and  also  £41  for  her  said  costs  and  charges  by  the 
court  here  adjudged  of  increase  to  the  aaid  A.Q*  and  with  her 
assent,  which  said  value  and  damages  in  the  whole  amoant 
to  £580,  and  the  said  B.  in  mercy,  &c.  *  whereof  jf4S«lQL 
are  assigned  to  T*  R.  esq.  clerk  of  our  lord  the  king. 


Judgment  after  Therefore  it  is  considered,  that  the  said  S.  do  reoom 
mwdan^fo'r  wl  »«"*'«*  *«  ^^^'  her  seisin  of  the  said  thhd  part  of  the 
•Id,  wher«  no  da-  said  three  messuages,  two  work-houses,  one  gardes,  and  two 
by  jury  ^^  ^'"'    ^^^^  sides,  with  the  appurtenances,  parcel  of  thetenemesis 

within  specified,  whereof,  &c.  to  hold  to  her  in  severalty  by 
metes  and  bounds,  and  the  said  J.  in  mercy,  &c.  and  ben- 
upon  the  said  S.  prays  a  writ  of  our  lord  the  king  to  be 
directed  to  the  sherifi^  of  the  county  aforesaid,  to  cause  her 
to  have  full  seisin  of  the  said  third  part  of  Ae  said  three 
messuages,  two  work-houses,  one  garden,  and  two  had 
sides,  with  the  appurtenances,  parcel,  &c«  and  it  is  gnaled 
to  her,  returnable  here  on,  &c. 


Writ  othfAerefm.  William  the  Fourth,  by  the  grace  of  God,  of  the  Uniiwl 
the  dow^r^reco-  Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  die 
vcred  by  wcrdict,  faith.    To  the  sheriff  of  Essex,  greeting:— Whereas  A.  B. 

without  damages*  »  o  o  •     i   * 

widow,  who  was  the  wife  of  E.  B.  deceased,  hath  htdy  v 
our  court,  before  Sir  J*  £•  knt  and  his  companions,  oar 
justices  of  the  Bench  at  Westminster,  by  omr  wiil  of  dower, 
whereof  she  hath  nothing,  and  by  the  judgment  of  dia  slid 
court  recovered  against  C.  D.  her  seisin  of  the  third  fei 
of  [three  messuages,  two  work-houses,  one  garden,  and  tvo 


•  See  2  Bro.  C.  C.  620. 

«»  See  form,  10  Wentw.  161, 
and  Sel.  Prao.  1st  edit.  803; 
2d  edit.  200. --Com.  Dig. 
Pleader,  2  Y.  19. 

<"  See  form,  10  Wentw.  161. 
Lil.  £Dt.  698.  if  damages  and 
costs  have  been  recovered,  the 


writ  mav  also  direct  the  sbe- 
riflf  to  levy  them,  as  in  writs 
of  habere  facias  pos$esikaem  ii 
ejectment,  see  Tidd's  Foro»t 
4th  edit  760, 1,  2.  See  form 
of  writ  of  cofiiM  ad  saiafrtk»- 
dum,  for  damages  in  dower, 
Lil.  Ent  545. 
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baok  aides,]  with  Uie  appurtenanoesy  in  the  parish  of  -— — 'f  piiocBM>iiio« 
io  your  county,  as  the  dower  of  her  the  said  A.  B.  of  the  '"  ■*®^"*- 
endowmeat  of  the  said  £.  B.  her  late  husband,  whereof  the 
said  C.  D.  is  convicted,  as  by  the  record  and  proceedings 
thereof  remaining  in  our  eaid  court  of  the  Bench  at  West- 
minster aforesaidi  nove  fuUy  appears.  Therefore  we  com* 
nand  you,  that  you,  without  deky,  delirer  to  the  said  A.  B* 
seisin  of  the  said  third  part  of  the  said  three  messuages, 
two  woric-houses,  one  garden,  and  two  back  sides,  with  the 
appurtenances,  to  hcdd  to  her  in  severalty  by  metes  and 
bounds,  according  to  the  force^  form,  and  effect  of  the  said 
recovery,  and  how  you  shall  execute  this  our  writ,  certify  to 

OOP  justioee  at  Westminster,  on ,  returning  to  us  this 

our  writ    Witness,  &c. 

And  the  sud  C.  D.  by ,  his  attorney,  comes  and  says  Entry  of  jnds- 

notbing  in  bar  or  preclusion  of  the  said  action  of  the  said  j^i^'^stion^hat ' 
A  B.  whereby  the  said  A.  B.  renuuns  undefended  therein  hn»band   died 

•'  seised  t  awftrd  oi 

against  the  said  C.  D.    ThereCbre  it  is  considered,  that  the  writ  of  seisin  and 
said  A. B.  recover  against  the  said  CD.  her  seisin  of  the  1^^^"^"^,^^  the- 
third  part  above  demanded,  with  the  appurtenances,  to  be  riff's  retorn,  and 
held  by  her  in  severalty  by  metes  and  bounds,  and  the  said  thereon*?"*''    * 
CD.  in  mercy,  &c.     And  thereupon  the  said  A. B.  says, 
that  £•  B.  her  late  husband,  on,  &c  died  seised  of  the  te- 
nements aforesaid  with  the  appurtenances,  in  his  demesne 
as  of  fee,  and  prays  a  writ  of  our  said  lord  the  king,  to  be 
directed  to  the  sheriff  of  the  said  county  of  B.  as  well  to 
give  her  foU  seisin  of  the  third, part  aforesaid,  with  the  ap- 
purtenanoes,  to  be  held  by  her  in  severalty  by  metes  and 
bollnde,  as  to  inquire  of  the  damages,  and  it  is  granted  to 
her  retumaiile  here  on,  be.    At  which  day  here  comes  the 
said  A«  B.  by  her  said  attorney,  and  the  said  sheriff,  to  wit, 
J.  W.  esq.  now  returns  that  he,  by  virtue  of  the  said  writ 
taUin  directed,  on  the  — * —  day  of  «---«»-'  last  past,  did  cause 
the  aaid  A.  B.  to  have  full  seifdn  of  the  third  part  of  the  tene- 
ment* aforesaid,  with  the  appurtenances,  that  is  to  say,  of 
one  messuage,  &c.  [Here  describe  t/te  premises  delivered  by 
He  sheriff  io  the  demandant ^  and  in  whose  occupation  they 
are,  according  to  the  description  of  the  recital]  to  hold  the 


•  See  form,  2  Saund.  Rep.  form    of  judgment  where  de- 

45,  iiole4:  and  iRich.  Prac.  fendant     confesses     right    to 

C  P.  4lh  edit  436,  436,  437.  dower,  1  Rich.  C  P.  4th  e^Jil. 

Morg.  Prec.  580 ;  and  see  a  437  to  439. 
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PBocBBDiNGf    saioe  to  the  sud  A.  B.  in  severalty  by  metes  and  boaads, 
IN  Dowsa.      £^^  ^yjj  j^  ^^  name  of  the  whole  dowry  of  the  said  A.B. 

of  the  tenements  aforesaid,  with  the  appurtenances,  hap- 
pening to  her  by  the  death  of  the  said  £•  B.  her  late  hus- 
band, as  by  the  said  writ  he  was  commanded,  &c  The 
said  sheriff  also  returns  here  a  certain  inquisition  taken  be- 
fore him  at  the  house  of ,  at ,  in  the  said  county^ 

the  — —  day  of last  past,  by  the  oath  of  twelve,  &c 

by  virtue  of  the  writ  aforesaid  taken,  by  which  it  is  fonnd 
that  the  said  E.  B.  heretofore  the  husband  of  the  sud  A.B. 
in  the  said  writ  named,  on  the  ■  ■       day  of  ,  in  the 

year  of  our  Lord ,  died  seised  of  and  in  the  said  tene- 
ments, with  the  appurtenances,  in  the  said  writ  spedfied,  in 
his  demesne  as  of  fee,  and  that  the  said  tenements,  with  the 
appurtenances,  are  of  the  clear  yearly  value  in  all  issues 
beyond  reprizes  of  £300,  and  that  three  years  are  elapsed 
from  the  death  of  the  said  E.  B.  until  the  suing  out  of  the 
said  inquisition,  and  that  the  said  A.  B.  has  sustained  da- 
mages by  reason  of  the  detaining  of  the  said  dower  beyond 
the  value  aforesaid,  and  also  over  and  above  her  costs  and 
charges  by  her  about  her  suit  in  this  behalf  expended,  to 
Final  jodgment.    £80,  and  for  those  costs  and  charges  to  40f  •     Therefore  it 

is  considered,  that  the  said  A.  B.  recover  against  the  ssid 
C.  D.  as  well  the  value  of  the  third  part  of  the  tenements 
aforesaid,  with  the  appurtenances,  from  the  time  of  the 
death  of  the  said  £•  B.  her  late  husband,  until  the  suing 
out  of  the  said  inquisition,  which  said  value  amounts  to  £300, 
and  her  damages  aforesaid  to  £82,  by  the  inquisition  afore- 
said, in  form  aforesaid  found,  and  also  £100.  \Qs.  by  the 
court  here  adjudged  of  increase  to  the  said  A.  B.  at  her 
request,  for  her  costs  and  charges  aforesaid,  which  said  value 
and  damages  in  the  whole  amount  to  «f  482.  10«.,  &c. 

Writ  of  Reitin  William  the  Fourth,  &c.  to  the  sheriff  of  Essex,  greeting*. 

dainagei"after     Whereas  A.  B.  widow,  who  was  the  wife  of  E.  B.  lately  in 

jiidienient  by       q^^  court  before lord ,  and  his  companions,  our 

justices  at  Westminster,  recovered  her  seisin  against  CD. 
of  the  third  part  of  [one  messuage,  one  stable,  15  acres  of 
land,  15  acres  of  meadow  land,  and  15  acres  of  pasture 
land,]  with  the  appurtenances,  in  the  parish  of  T.  in  your 


■See  another  form,  10  Went.  1G8.— 2  Sell.  Prac.  Ist  edit 
162.— Tl)esaurosBrevium,139.  303,  Ac;  2d  edit,  209,  &c.; 
Ciift,  Em.  301,  302.— Booth,     and  2Saund.  45,  note  4. 
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county,  aa  her  dower,  of  the  endowment  of  the  said  E.  B.     PRocEEDinof 

till  '  n  1  i»      1         1  ■**    DOWER. 

her  late  huslandi  by  our  writ  of  dower,  whereof  she  has 
nothing,  as  by  the  record  and  process  thereof  now  remain- 
ing in  our  said  court,  appears  to  us  of  record ;  therefore  we 
command  you,  that  without  delay  you  cause  the  said  A.  B. 
to  hare  her  full  seisin  of  the  said  third  part  with  the  appur- 
tenances, to  hold  to  her  in  severalty  by  metes  and  bounds, 
and  how  you  shall  have  executed  this  writ  make  known  to 

our  justices  at  Westminster,  on ;  we  command  you  also, 

that  by  the  oath  of  good  and  lawful  men  of  your  bailiwick, 
you  diligently  inquire  if  the  said  £.  B.  the  late  husband  of 
the  said  A.  B.  died  seised  of  the  said  tenements  with  the 
appurtenances  m  fee-simple  or  fee-tail,  and  if  by  that  inqui- 
sition you  shall  have  so  found  them  by  their  oath,  that  you 
diligently  inquire  how  long  time  has  elapsed  from  the  time 
of  the  death  of  the  said  E.  B.  and  how  much  the  said  tene- 
ments with  the  appurtenances  are  worth  by  the  year,  in  all 
issues  beyond  reprises,  according  to  their  true  value,  and 
what  dama^res  the  saidA.B.  hath  sustained  as  well  bv  oc- 
casion  of  the  detention  of  her  said  dower  beyond  the  said 
value,  as  for  her  costs  and  charges  by  her  about  her  suit  in 
this  behalf  expended,  and  the  inquisition  which  you  shall 
have  thereupon  made,  make  known  to  our  said  justices  at 
the  said  time  under  your  seal,  and  the  seal  of  those  by 
whose  oath  you  shall  have  made  that  inquisition  and  this 

writ.     Witness, ' lord  ,  at  Westminster,  this  

day  of ,  in  the year  of  our  reign, 

A  requisition  or  demand  to  hold  a  court  having  been  Proceedings  in 
made,  the  steward  should  issue  his  precept  to  the  bailiff  or  coQ^t  *. 
beadle  of  the  manor,  commanding  him  to  summon  the  se- 
veral tenants  who  owe  suit,  that  they  personally  appear. 
If  the  court  to  be,  held  be  merely  a  general  customary  court,       [  1327  ] 
the  notice  may  be  as  follows  : — 

Manor  of                  Notice  is  hereby  given,  that  the  next  Notice  to  sniton 
general  customary  court  of esq.  the  lord  of  the  manor    ^'^PP^""* 


*  As  to  the  proceedings  in  by  plaint  is  proper,  2Watk.  00, 
dower  in  manor  court,  see  91. — 4Co.  Rep.  30b. — 3  Leon. 
2  Walk,  on  Copyholds,  35.—  2*27.  As  to  costs,  see  Milford's 
Co.  Lit.  s.  76,  within  what  time  Eqnity  Treat.  1 1 1. —  Bac.  Ab. 
they  must  be  brought,  2  Walk.  Dower.  As  to  the  other  pro- 
Cop.  d7. — IVfoore,  411. — Gilb.  ceedings  in  manor  coorl,  see 
Tenures,  178. — 1  Vern.  196;  post, 
remedy  in  dower  in  lord's  court 
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PROCCBDIN08     of ,  wfll  bc  hcW  in  and  for  the  said  mamor^  at , 

IN  DowBR.      ^^^  g^^    ^^^^  ensuing  the  date  of  this  notice,  when  and 

where  the  several  customary  tenants  of  the  same  manor  arc 
hereby  required  to  do  their  accustomed  suit 
Dated,  &c.  (Signed)  G.  H. 

Steward  of  the  same  manor. 

Before  the  court  is  held,  the  steward  should  prepare  his 
minute  book,  and  should  enter  therein  the  style  of  the  coort 
to  be  holdeo;  if  the  court  be  intended  merdly  foit  copjtioU 
purposes,  the  style  should  ran  thus : — 

Style  of  court,  if       Manor  of ,         )      A  general  [or  "  special^   nc 

for  copyhold  pur-  in  the  county  of .  >  carding  to  the  foctf]  eastoiDary 

potes  only.  ^^^^^  ^^ ^  j^^^  ^^  ^^  ^^^^  ^^ aforeMud,  hdd  ia 

and  for  the  said  manor,  on,  &c.  before ,  steward  of 

tlie  manor  aforesaid. 


Style  if  conrt  ba- 


If  a  court  baron  be  held  with  a  customary  court,  the 
style  may  be  as  follows : — 

Manor  of .      A  court    baron   and  general  [or 

roB  be  held  with  it  special,"  according  to  the  fad,]  court  of ,  lord  of  the 

customary  court.  *^  *  -.,»i«.  li*       ^i_         -j       ^ 

manor  of  -r —  aforesaid,  held  m  and  for  the  said  manor, 

on,  &c. 

Present^ 

O.  P.  chief  steward  of  the  said  manor. 
Free  suitors,  sworn. 

X.Y. ) 

L    *  \   ^^py^^^^  tenants,  sworn. 

M.  N.  Beadk,  &c 

t  Watk.  59.  The  court  being  sitting,  and  silence  enjoined^  the  suitors 

who  appear  should  then  be  sworn  on  their  homage,  but  t 
foreman  should  first  be  chosen  and  sworn,  and  the  oath 
may  be  as  follows : — 

Oath  of  foreman       *'  You ,  as  foreman  of  this  homage,  shall  truly  pre- 

of  homage.  ^g^t  all  such  matters  and  things  as  are  presentable  at  tWs 

court,  as  the  same  are  already  known  to  you,  or,  during 
the  sitting  of  this  court  shall  come  to  your  knowledge,  you 
shall  present  nothing  out  of  malice,  nor  conceal  any  thing 
from  favor  or  afiection,  but  in  all  things  present  the  trudi, 
the  whole  truth,  and  nothing  but  the  truth,  according  to 
your  information  and  belief. 

"  So  help  your  God/* 
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Then  the  saitors  shaU  be  swortiy  two  or  three  or  at  &     pRocBRoiNas 
timet  A*  follows : — 

*'  Y0U9  and  each  of  you,  shall  truly  presenti  &c.,  as 
before/* — [If  anjf  of  the  smtars  or  homage  be  Quaiers, 
their  affirmation  may  be  taken.     2  Watk.  on  Copyh.  S4f,  ».] 

After  the  homage  have  been  sworn,  proclamation  should  ProclamaHon  to 
be  made  for  those  who  have  plaints  to  enter  them,  which  ™    ^  p  uit. 
proclamation  may  be  made  (by  the  steward)  as  follows: — 

^'  If  any  person  will  enter  Any  plaint,  let  him  come  forth 
and  he  shall  be  heard."    (Serous  on  Courts,  4i2,  196.) 


The  widow  demanding  her  dower,  should  then  deliver, 
or  tiause  to  be  delivered,  the  draft  of  the  pUnt  and  prayer 
of  process  to  the  steward,  which  may  be  as  follows  :-— 

Manor  of in  the*|     A.  B^  of,  &c.  widow,  who  was  Plaint  in  dower 

parish  of,  &c.  and  [the  wife  of  E.  B.  deceased,  com-  i°d"p"ayerTf ' 
county  of,  &c»        ) plains  against  CD.  of  a  plea  of  process*, 
land,  and  demands  the  third  part  of  [two  messuages,  two 
dwelling-houses,  two  barns,  two  stables,  two  cdw-houses, 
two  orchards,  two  gardens,  100  acres  of  land,  &c.]  with 
the  appurtenances,   situate,   lying,  and  being  within  the 

manor  of aforesaid,  and  within  the  jurisdiction  of  this 

court  of  the  same  manor,  of  which  said  premises  the  said 
£.  B.  died  seised,  at  the  will  of  the  lord  of  the  said  matior, 
according  to  the  custom  of  the  said  manor,  and  to  a  third 
part  of  which  the  said  A.  B.  is  entitled  as  her  free-bench, 
according  to  the  custom  of  the  same  manor,  and  the  said 
A.  B.  makes  protestation  to  follow  the  plaint  according  to 
law,  in  the  nature  of  a  writ  of  dower,  and  the  custom  of 
the  said  manor,  and  there  are  pledges  to  prosecute,  to  wit, 
John  Doe  and  Richard  Roe,  and  the  said  A.  B.  prays  that 
process  may  be  made  to  her,  against  the  said  C.  D.  accord- 
ing to  the  custom  of  the  same  manor,  and  that  the  said  CD. 
may  be  summoned  by  good  suuunoners  to  answer  to  her  the  [  1329  ] 
said  A.  ii.  thereupon. 

The  following  memorandum  should  then  be  made  in  the 
steward's  book: — 

Therefore,  according  to  the  custom  of  the  said  manor,  it  Mcmorandom 

is  commanded  to  the  bailiff  of  the  said  manor,  and   itewari^s  book. 

the  officer  of  this  court,  that,  according  to  the  custom  of 


»  Sec  t'oriii,  2  Walk,  on  Copyholds,  35.— Co.  Lit.  s.  76. 
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pMMJBBDiMai    this  DMiior,  he  summon  the  said  C.  D.  by  good  samnanen, 

that  he  be  here  at  the  next  court  of  this  mancNr,  to  beholden 
on,  &c.  next,  to  answer  the  said  A.  B.  in  the  jdea  afoiesud, 
the  same  day  is  giyen  to  the  said  C.  D.  here,  &c. 

{Tke  mext  comri  kammg  been  appaitUedf  tke MeUbmd  AoM 
them,  issue  a  summons  reiunuMs  mi  #ticA  next  eauriy  vAiei 
skouU  be  wHhin  a  reasomabls  iime/ram  ike  haUiug  i^  At 
firsty)  the  sonunons  may  be  as  follows:-— 

Manor  of in  the  ^     To  wit,  O.  P.  steward  of  the 

county  of •        )  said  manor,  to  H.  I.  bailiff  or 

offieer  of  the  court,  of  and  belonging  to  the  said  manor, 
greeting  :*-^Becaa8e  A.  B.  of,  &c.  widow,  who  was,  as  she 
alleges,  the  wife  of,  &c«  deceased,  complains  agunstCD. 
of  a  plea  of  land,  and  demands  against  him  the  thini  put 
of  two  messuages,  &c.  situate,  &c.  and  within  the  jmiddie- 
tiott  of  this  court,  of  which  said  premises  the  said  E.  B. 
died  seised,  and  to  a  diird  part  of  which  the  said  A.  B.  ii 
entitled  as  her  free-bench,  as  she  alleges,  according  to  the 
custom  of  die  said  manor  j  therefore  I  command  you,  that 
according  to  the  custom  of  the  said  manor,  you  sumoKHi  the 
said  C.  D.  by  good  summoners,  tfiat  he  be  at  the  next  coiirt 
of  this  manor,  to  be  holden  in  and  for  the  said  manor,  at, 
&c*  on,  &c.  to  answer  the  said  A.  B.  in  the  plea  aforesaid, 
and  have  then  and  there  the  summoners,  and  this  writ 
Given  under  my  hand  and  seal,  this  -— »  day  of  *— ^  in 
the  -^-**  year,  &c. 


[  1330  ] 
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'ter  death  of  te« 
nant  for  life  *• 


The  kiagi  to  the  sl^eriflf  of  the  county  of  Deron,  greets  writ  of  intnuion 
iog><-<knniBai]d  Thomaain  Baker,  that  justly^  &c.  she  ren-  ^^tindc^TO^* 
der  to  J.  £•  [i  barn*  1  lintray,  2  orchards,  SO  acres  of  arable  npon  an  intmsioa 
land,  20  acres  of  meadow  land,  20  acres  of  pasture  landi 
and  90  acres  of  other  land,]  with  the  appurtenances,  called 

in  the  parish  of         ■  in  the  county  of  Devon  afore* 

said,  which  he  claims  to  be  his  right  and  inheritance,  and 
into  which  the  said  Thomasin  Baker  hath  not  entry,  but 
after  the  iptcusion  which  John  Baker  made  into  it,  after  the 
death  of  M«ry  his  wife^  formerly  called  Mary  BoatfiU,  to 
whom  Jane  BoatfiU  being  seised  thereof  in  her  demesne  as 
of  fee,  devised  the  same  for  the  life  of  her  the  said  Mary, 
and  from  and  after  the  death  of  the  said  Mary,  to  Mr.  E. 
since  deceased,. and  his  heirs  for  ever,  and  the  heir  of  which 
said  Mr*  £•  he  the  said  J.  £.  is,  and  which,  after  the  death 
of  the  aforesaid  Mary  BoatfiU,  ought  to  revert  to  the  afore- 
said  J.  £•  as  he  saith,  and  whereof  he  complains,  &c.  and 
unless,  &;c. 


In  tie 


Plea$. 


Term,  —  lWiU.^. 


De9on$hire  (to  wit.)  J.  E.  by  J,  H.  his  attorney,  demands  Declaration 
against  Thomasm  Baker,  1  barn,  1  lintray,  2  orchards,  80  ^^^^^^llf 
acres  of  arable  land,  20  acres  of  meadow  land,  SO  acres  of  for  an  intmsioa 
pasture  land,  and  SO  acres  of  other  land,]  with  the  appurte^  ^[  for  n^k. 


nances,  called in  the  parish  of in  the  county  of 

which  he  claims  to  be  his  right  and  inheritance,  by  writ  of 
our  lord  the  king  of  intrusion,  and  thereupon  he  says,  that 
Jane  Boatfill,  now  deceased,  was,  in  her  life-time,  and  at 
the  time  of  her  making  of  her  last  will  and  testament,  and 
of  her  decease  as  hereinafter  mentioned,  seised  of  the  said 


*  These  were  the  proceed- 
ings in  the  case  of  Eastman  v. 
Baker,  1  Tannt.  174.  Judg- 
ment was  given  for  the  de- 
mandant, see  Booth  on  Real 
Actions,181, 190, 1,2,  book  iii. 
ch.  iv.  &  ix.  — F.N.B.  203.— 
Rast.  £nt.  415. — Reg.  Brev. 
235.    As  to  the  summous,  &c. 


see  the  directions  relative  to 
Proceedings  in  Dower,  ante, 
1312,  13.— See  1  Jac.  &Walk. 
662 ;  bnt  see  id.  567 — I  Marsh* 
699.-6  Taunt.  263. 

^  See  the  note  to  the  writ, 
sapra.  —  Booth  on  Real  Ac- 
tions, 192.— 1  Taunt.  174. 
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rBocsrai»c«     tenaneiiU^  vith  tlie  ■hwiiIiimhhb^  in  her  doKtte  at  «f 
1.  i>T>i;«io..    fi^udriglit^iiiUietiMof  ]ieMe,iiitiie  tioKiftkekid 

Gcoff]^  the  Second,  kte  kn^  of  Gml  BriCain,  vkkm  50 
jean  now  kst  put%  by  Ukbic  ^^  eqilees  lliered^  to  Ae 
▼alue^  &c  and  being  so  seised  tfaeieo^  the  add  JsiieBoa»> 

fiD,  iKvetofigfe^  towk,  on  the '^ daf  cf intbeycat 

<9f  our  Lord io  the  pamh  afiiifssMlj  hi  the  somty 

albiesaidy  dob  Bade  aad  pflhlaihed  ^***  last  wS  and  trrts- 
meiit  in  writnig»  beating  date  the  day  mod  jpear  hHi  afas- 
said,  andaigMd  by  her  the  said  Jaoe  BoatfiD»  aMoidfagti 
the  tarm  oftheSlatnte  ia  aach  caae  oade  and  proviM 
and  thereby  gave  aad  devised  the  said  twieiaentij  arhh  tk 
appurtenaneesy  to  Mary  Bakert  fimnerly  caDed  Maiy  Boat- 
fill*  ibr  the  tern  of  her  natond  life,  and  finan  aad  sAertbe 
deceaae  of  die  aaal  Mary  Baker,  she  the  said  Jane  Bsatffl, 
by  her  said  last  witt  and  testament,  gave  aad  devised  die  ail 
tenements,  with  the  appurtenances^  toW.EL  and  his  hdn 
for  ever:  And  the  said  J.  £.  iiirther  saith,  that  afterwardi, 

to  wit,  on  die day  of in  the  year  last  afoiesaid, 

in,  &c«  aforeaaid,  the  said  Jane  Boatfill  died  so  ncJaad,  of 
and  in  die  said  teneaaents,  with  the  appuitenanoes,  vithont 
revokiiig  or  altering  her  said  will,  with  respect  to  the  aid 
devises ;  whereupon  and  whereby,  aad  under  and  by  virtne 
of  the  said  last  will  and  testament  of  the  said  Jane  BoatfiDr 
the  said  Mary  Baker  then  and  there  became  and  was  aaiaed 
of  and  in  the  aaid  tenementa,  with  the  appurfeenaaDSi»  ibr 
tbe  term  of  her  natural  life,  and  the  said  W*£*  also  Aensbf 
then  and  there  became  and  was  seised  of  tbs  reversiaD,  of 
and  in  the  said  tenements,  with  the  appuftaaaaoes,  in  his 
demesae  *"  as  of  fee,  expectant  oa  the  deccaaa  of  the  said 
Mary  Baker :  And  tbe  said  John  forther  saitfa,  that  afta^ 
wards,  and  during  the  life  of  the  said  Mary  Baker,  to  ait, 

on  the day  of  — ^  in  tbe  year  of  oar  Lord  ^—  the 

Bttd  W.  £.  died  intestate,  and  so  seised  in  his  demesne^  a 
of  fee,  of  and  in  the  said  revernon  of  aad  in  the  said  tene- 
ments, with  the  appurtenances,  expectant  on  the  deadi  of 
the  said  Mary  Baker  as  aforesaid,  to  wit,  at,  &c«  albresaai> 
and  thereupon  the  said  reversion,  so  expectant  as  aforeaidt 
then  and  there  descended  and  came  to  the  said  John,  asd 
he  the   said  John  dien  and  there  became  aaiaed  ia  hii 


*  You  mast  count  on  the  ao»     &  Walk.  557. 
tual  jieistn  of  the  naceslor,  and  ^  Slnnild  not  the  words  **  n 

not  of  the  tenant  for  life,  1  Jac.     his  domeaae,"  be  omtttsd.' 
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demesne  as  of  fee«  of  and  in*  the  SAiae,  as  the  said  John's     paocBsoiNot 
ddest  brothefi  and  htk  at  ]kW  of  the  said  W.  R  deceased  x 
And  the  said  Jehn  fdfther  saith,  that  afterwardsi  and  miim 
SO  years  nex$  brf^re  the  ocmmencemeni  of  thU  euit,  to  wit, 

on  the  •*—  day  of  -"—  in  the  year  of  oiur  Lord at, 

&e.  dbreaaidy  she  the  said  Mary  Baker  died  so  sdaed  of 
iier  said  estate  for  Hfe,  of  and  in  the  same  tenements,  with 
the  appurtenances/ and  tberenpOR  the  same  fenementSi  with 
the  apptnrtenanees,  then  and  there  cane  to  and  reverted  to 
the  said  John,  as  eldest  brother  and  heir  of  the  said  W*£* 
devisee  Iq  fee  of  the  saki  tenements,  with  the  appurtenances, 
as  afotesaid,  and  udo  which' the  ndd  Thomam$  Bater  haih 
fuj4  entry  f  bui  after  the  intraeion  which  John  Baker  nuuk 
into  the  eaid  tenemenis^with  the  appurtenances,  after  the 
decease  cf  the  said  Mary  Baker,  formerly  called  Mary 
BeiatJUl\  and  therefore  the  said  John  brmgs  his  suit,  &c* 

Baker.    ^ 
ata.       >     And  the  said  Thomasin,  by  Thomas  Smith,  Pi«u;  fint,  de- 

Eastman,  j  lier  attorney,  comes  and  defends  her  right  when,  filrs^sci^!   ^ 
&c  and  says,  that  the  said  Jane  BoatfiU  did  not  die  seised 
of  and  in  the  said  tenements,  with  the  appurtenances,  in  Iier 
demesne  as  of  fee  and  right,  in  manner  and  form  as  the  said 
Jolm  Eastman  hath  above  in  his  said  coont  alleged,  and  of 
this  she  puts  herself  upon  the  country.    And  for  a  further  Secood,  that 
plea  in  thia  behalf,  she  the  said  Thomasin,  by  leave  of  the  JT^^d'hi  the 
court  here  to  her  granted,  according  to  the  form  of  the  mauner  alleged. 
Statute  in  stidi  case  made  and  provided,  says,  that  the  said 
John  Eastman  ought  not,  Iqr  reason  of  any  thing  above 
alleged^  to  have  and  maintain  his  aforesaid  action  against 
her,  because  she  saya,  that  upon  the  death  of  the  said  Jane 
Boatfill,  one  Johnt  Baker,  the  husband  of  the  said  Mary 
Baker,  and  Ibe  said  Mary  Baker,  in  right  of  the  said  Mary 
Bakery  became  and  were  seised  of  and  in  the  said  tenements, 
widi  the  appurtenances,  in  their  demesne  as  of  fee,  to  them 
and  the  heirs  of  the  said  Mary  Baker,  to  wit,  at,  &c*  afore- 
said, without  this,  that  upon  the  death  of  the  said  Jane 
BoatfiH,  the  said  Mary  Baker,  under  and  by  virtue  of  the 
aaid  last  will  and  testament  of  the  said  Mary  Boatfill,  be« 
essne  and  was  smsed  of  and  in  the  said  tenements,  with  the 
•appurtenances,  for  the  term  of  her  natural  life ;  and  the  said 
(William  Eastman  also  thereby  then  and  there  became  and 

^mmmm^^^^mm^mmmt^mf^'^     ■■  ■■  i     ii  i  *■         »  *■  ■  ■■■■■■■■■■■*■  i  mm^^^^^^mmma^m^^ 

i  *  See  Booth  on  Beat  Actions,  19*2. 
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pROGnDiiiof     was  seiaed  of  the  retenioii  of  and  in  the  same  temmata, 
»  iNTRLiios.    ^{^1^  ^^  appvtenaiices,  in  hk  demesne  as  of  fee,  expcdast 

on  the  decease  of  the  said  Mary  Baker,  in  maimer  and 

fbfm  as  the  said  John  Eastman  hath  above  aBeged,  and  tb» 

she  is  ready  to  verify;  wherefore  she  prays  judgment  if  die 

said  John  Eastaaan  ought  to  have  and  maintain  his  aforesni 

Third  pira,  tbst,  action  against  her.    And  for  a  further  plea  in  this  behalf, 

j«nl  BoatHi?one  ^^  **  ^^  Thomasb,  by  lcaT«  of  the  court  here  for  this 

John  Kaker*  and  purpose  giBUted,  acoordiug  to  tlie  form  of  the  Statute  in 

Kited'  io  fre!*"'^   '™^^  ^^'^"^  made  and  prodded,   says,  that  die  said  Job 

Eastman,  by  reason  of  any  thing  above  alleged,  ought  not 

to  have  and  maintain  his  aforesaid  action  thereof  sgainst 

her,  because  she  says,  that  upon  the  deadi  of  the  eaid  Jioe 

Boatfill,  one  John  Baker,  the  husband  of  the  said  Mir; 

Baker,  and  the  said  Mary  Baker,  his  wife,  in  right  of  the 

said  Mary  Baker,  became  and  were  seised  of  and  in  the  mM 

tenements,  with  the  appurtenances,  in  their  demesne  as  of 

fee,  to  them  and  the  heirs  of  the  said  Mary  Baker,  to  wit, 

at  the  parish  aforesaid,  in  the  county  aforesaid,  and  this  she 

is  ready  to  verify ;  wherefore  she  prays  judgment  if  the  said 

John  Eastman  ought  to  have  and  maintain  his  aforesidd 

Fourth,  that,  on    action  thereof  against  her.     And  for  a  further  plea  in  this 

BoaimT,**  M?rP  *»«half,  sho  the  said  Thomasin,  by  leave  of  the  court  here 

Raker,  under       to  her  for  this  purposc  granted,  according  to  the  form  <^ 

became  neiiied  ot^  ^^  Statute  in  such  case  made  and  provided,  says,  that  the 

the  prenmcs,  aod  ggu^  j^}^  Eastman  ought  not,  by  reason  of  any  thing  by  him 

of  the  reversion    above  alleged,  to  have  and  mamtam  hw  aforesaid  actioi 

dealh^f*  ^7if5f'*  thereof  against  her,  because  she  says,  that  before  die  siid 

HoatHii,  netting    Jane  Boatfill  had  any  thing  in  the  same  tenements,  that  b 
I  le  \kh  ,  &c.    ^  ^y^  ^^  ^j^^ j^y  ^£ .^  ^^^  y^j^  ^£  ^^^  j^j  — 

at,  &c.  aforesaid,  John  Boatfill,  the  father  of  tlie  said  Jane 
Boatfill,  was  sdsed  of  the  same  tenements,  with  the  ap{Htf- 
tenances,  in  his  demesne  as  of  fee  and  right,  by  takii^  the 
esplees  thereof  to  tlie  value,  &c. ;  and  being  so  seised,  he 
the  said  John  Boatfill,  heretofore,  to  wit,  on,  Sdc  last  aibre- 
sud,  duly  made  and  published  his  last  wiH  in  writing,  bev* 
ing  date  the  same  day  and  year  aforesaid,  duly  executed 
and  attested  to  pass  real  estates,  and  thereby  devised  u 
fbllows,  to  wit,  ''  I  also  give,  Stc"  [  The  will  «mis  seiimtoi 
in  1  Tauni.  174,  5.]    And  the  said  Thomasin  further  sajh 

(bat  the  said  John  Boatfill  afterwards,  to  wit,  on  the 

day  of  — -— *  in  the  year  last  aforesaid,  in,  &c«  aforesaid, 
died  so  seised  of  and  in  the  same  tenements,  with  the  ap* 
purtenances,  without  revoking  or  altering    his  said  will; 
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wheiMpoDi   and  under- and  by  virtue  o(  the  md  laet^    pupcsEDiMct 
mentioned  will^  the  said  John  Boatfill  then  and  there  be- 
came  and  was  seised  of  the  same  tenements,  with  the  appur- 
tenancesi  accordmg  to  the  same  wiU ;  and  being  so  seised 
thereof^  she  the  said  Jane  Boatfill  afterwards,  to  wit,  on 

the  -—-  day  of  — -^  in  the  year  of  our  lord at,  &c. 

nforeaaidi  died,  widiout  ever  having  been  married,  and  with- 
out issue,  in  the  life*tinie  of  her  said  mother,  then  Mary 
Baker;  whereupon,  and  und^  and  by  virtue  of  the  said  will 
cf  the  said  John  Boatfill,  John  Baker,  and  the  said  Mary 
Baker,  his  wife,  in  right  of  the  said  Mary  Baker,  became 
and  were  seised  of  the  same  tenements,  with  the  appur^ 
tenances,  in  their  demesne  as  of  fee,  to  wit,  to  them  and 
the  heirs  of  the  said  Mary;  and  the  said  John  Baker  and 
Mary  his  wife,  so  being  seised  thereof  in  right  of  the  said 
Mary  as  aforesaid,  she  the  said  Mary  afterwards,  to  wit,  on 
the  — —  day  of  —  in  the  year  of  our  lord  ■  at,  &c. 
aforesaid,  died  so  seised  thereof  as  aforesaid,  without  having 
had  any  issue  by  her  said  husband  John  Baker,  whereupon 
the  same  tenements,  with  the  appurtenances,  descended  and 
came  to  Elizabeth  HiU,  the  only  sister  and  heir  of  the  said 
Mary,  who  thereupon  then  and  there  became  and  was 
seised  thereof  in  her  demesne  as  of  fee ;  and  being  so  seised, 
she  the  said  Elizabeth,  afterwards,  to  wit,  on  the  — ^  day 

of in  the  year  of  our  lord •  at,  &o.  aforesaid,  en- 

feofted  the  said  John  Baker  of  the  same  tenements,  with 
the  appurtenances,  to  have  and  to  hold  the  same,  with  the 
appurtenances,  to  him  the  said  John  Baker  and  his  hdra ; 
whereupon  the  said  John  Baker  became  and  was  sdsed 
thereof  in  his  demesne  as  of  fee ;  and  being  so  seised  there- 
of, he  the  said  John  Baker  aft;erwards,  to  wit,  on,  &&  at,  &o. 
aforesaid,  died  so  seised;  whereupon  the  said  tenements, 
with  the  appurtaiances,  descended  and  came  to  John  Baker 
the  younger,  the  only  son  and  heir  of  the  said  John  Baker, 
who  thereupon  became  and  was  seised  thereof  in  his  de* 
mesne  as  of  fee ;  and  being  so  seised  thereof,  he  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  on,  &c.  at,  &c.  afore- 
said, duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  same  day  and  year  last  aforesaid, 
duly  executed  and  attested  to  pass  real  estates,  and  thereby, 
amongst  other  things,  gave  and  devised  the  same  tenements, 
with  the  appurtenances,  to  the  said  Thomasin,  for  and  dur- 
ing the  term  of  her  natural  life,  with  divers  remainders  over; 
and  the  said  John  Baker  the  younger,  afterwards,  to  wit. 


1SS5  PftOOEEDINGS  IN   INTBUSIOW. 

FBocBBBiiiat     oii|  fte.  ttt|  ftc*  Bforosttd^  in  the  ooimly  afivesaidy  died  m 
IN  iHTBDsiov.    ^^^  ^  ^^  jg  ^y^^  ^^^  tenemeati,  with  the  apporte- 

nances,  without  revoking  or  altering  hit  said  will,  whereby, 
and  by  virtue  thereof  the  saidThomaain  beoaneaadwntod 
yet  ia  seised  of  and  in  the  same  teaemeotB,  widi  the  appor- 
tenances,  for  the  term  of  her  natural  Ufe,  to  wit,  at,  be 
aforesaid^  without  this,  that  upon  the  death  of  the  said  Jane 
BoatfiD,  the  said  Mary  Baker,  under  and  by  virttte  of  the 
said  last  will  and  testament  of  the  said  Jane  BoatfiB,  he^ 
came  and  was  seieed  of  and  m  the  said  tenements,  with  the 
appurtenances ;  and  the  said  William  Eastman  also  thneby 
.  then  and  there  became  and  was  seised  of  the  reverrioa  of 
and  in  the  said  tenements,  with  the  appurtenances,  in  his 
demesne  as  of  fee,  expectant  on  the  decease  of  the  said 
Mary  Baker,  in  manner  and  form  as  the  said  John  Eastman 
hath  above  alleged ;  and  thia  the  said  Thomasin  is  ready 
to  verify  ;  wherefore  she  prays  judgment  if  the  said  John 
Eastman  ought  to  have  and  maintain  his  aforesaid  action 
Fifth  plct,  nearly  against  her.    And  for  a  further  plea  in  this  behalf,  she  the 

said  Thomasin,  by  like  leave  of  the  court  here,  for  d>ii 
purpose  granted,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  farther  says,  that  the  aid 
John  Eastman  ought  not,  by  reason  of  any  Aing  by  him 
above  alleged,  to  have  and  maintain  his  aforesaid  action 
against  her,  because  she  says,  that  before  the  said  Jane 
Boatfill  had  any  thing  in  the  same  tenements,  thai  is  to  say, 

on  the  said day  of in  the  said  year  of  our  loid 

at,  &o.  aforesflod,  John  Boatfill,  the  fiither  of  the  said 

Jane  Boatfill,  was  seised  of  the  same  tenements,  with  die 
appurtenances,  in  bis  demesne  as  of  fee  and  right,  hy 
taking  the  esplees  Uiereof  to  the  value,  &c. ;  amd  being  ao 
seised  diereof,  he  the  aaad  John  Boatfill,  heretofore,  to  ^t 
on,  &c.  last  afctesaid,  duly  made  and  pubUsbed  his  ht^ 
will  and  testament  in  writing,  beaiing  date  tb^  saise  day 
and  year  last  aforesaid,  duly  executed  and  attested  to  pass 
real  estates,  dnd  thereby,  amongst  othe*  things,  devised  as 
follows,  to  wit,  ''  I  also  give,'*  &c«  [^irre  tke  wiU  was  td 
forth.']  And  the  said  Thomasin  further  says,  tkat  the  said 
John  Boatfill  afterwards,  to  wit,  on  the  said   ■  ■  —  day  of 

« in  the  year  last  aforesaid,  at,  &c.  aforeaaid,  £ed  so 

seised  of  and  in  the  same  premises,  with  the  appurtenancei, 
wilhout  altering  or  revoking  his  said  wlU ;  whereupon,  sad 
under  and  by  virtue  of  the  said  will,  the  said  Jane  Boa(£D 
then  and  there  became  and  was  seised  of  due  same  teas- 
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nentSy  with  the  appuvtenaneesi  according  to  the  saiat  wilt ;     moesiBiMOfl 
and  bong  so  seised  thereof,  she  the  said  Jane  Boatfill  after-    '"  mTaofioN. 
wards,  to  wit,  on,  &c  at,  &c«  aforesaid,  died  without  ever 
having  been  married,  and  without  issue,  in  the  life-time  of 
ber  said  mother  then  Mary  Baker ;  whereupon,  and  under 
and  by  virtue  of  the  said  will  of  the  said  John  Boatfill,  one 
John  Baker,  and  the  said  Mary  Baker  his  wife,  in  right  of 
the  said  Mary  Balcer,  beeame  and  were  seised  of  the  same 
teaements,  with  the  appurtenances,  in  their  demesne  as  of 
fee,  that  is^to  say,  to  them  and  the  heirs  of  the  said  Mary  ; 
and  the  sidd  John  Baker  and  Mary  his  wife,  so  being  seised 
thereof,  in  right  of  the  said  Mary  as  aforesaid,  she  the  said 
Mary  afterwards,  to  wit,  on,  8cc.  at,  &c.  aforesaid,  died  so 
seised  thereof  as  aforesaid,  without  having  had  any  issue  by 
ber  said  husband  John  Baker,  whereupon  the  said  tene- 
ments, with   die  appurtenances,   descended  and  came  to 
Elitebeth  Hill,  as  the  only  sister  and  heir  of  the  said  Mary, 
who  thereupon  became  and  was  seised  thereof  in  his  de- 
mesiiie  as  of  fee ;  and  being  so  seised  thereof,  she  the  said 
Elizabeth  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  en- 
feoffed tiie  said  John  Baker  of  the  same  tenements,  with 
the  appurtenances,  to  have  and  to  hold  the  same,  with  the 
appurtenanees,  to  him  the  said  John  Baker  and  his  heirs, 
whereupon  the  said  John  Baker  became  and  was  seised 
thereof  in  his  demesne  as  of  fee  ;   and  being  so  seised 
thereof,  he  the  said  John  afterwards,  to  wit,  on,  &c.  at  the 
parish  aforesaid,  in  the  county  aforesaid,  died,  whereupon 
the  same  tenements,  with  the  appurtenances,  descended  and 
came  to  John  Baker  the  younger,  the  only  son  and  heir  of 
the  SRid  John  Baker,  who  thereupon  then  and  there  became 
and  was  seised  thereof  in  his  demesne  as  of  fee ;  and  being 
BO  i^iaed  thereof,  he  the  said  John  Baker  the  younger, 
afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  duly  made  and 
pnblkhed  h&  last  will  in  writing,  bearing  date  the  same  day 
and  ye^r  aforesaid,  duly  executed  and  attested  to  pass  real 
estates^  and  thereby,  amongst  other  things,'  gave  and  de- 
vised the  same  tenements,  with  the  appurtenances,  to  the 
said  Thomasin,  for  and  daring  the  term  of  her  natural  life, 
with*  divers  remainders  over ;  and  the  said  John  Baker  the 
younger^  afterwards,  to  wit,  on,  &c.  at  the  parish  aforesaid, 
in  the  county  aforesaid,  died  so  seised  of  and  in  the  same 
teneosentsi  with    the  appurtenances,  without  revoking  his 
said  lAriH  and  testament,  whereby,  and  by  virtue  thereof, 
she  sttid'Tbomasin  became,  and  was,  and  yet 'is  seised  of 


iSSGa 
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PKOCBK0IBOt 
IB  IBTBOtlOB* 


sod  n  toe  mM  tenementSy  widi  the  appgrtciMinffif 
term  of  her  natanl  life,  to  wit,  at,  ftc.  «fom>M,  i 
the  Baid  Thomann  is  ready  to  verify;  wherefore  di 
jadgment  if  the  said  John  Elastman  ought  to  have  c 
tain  his  aforesaid  action  thereof  against  her. 


Ke^ikmtioo  to 
first  pica. 


9. 
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oCCOBQ    KpilCB* 

tioo  to  fceood 
re-as«eit- 

PBWBdlBl't 

title. 


■PICS, 

iogd 


Third  rrplication 
to  third  plea,  re- 
Biieriinf  de- 
BModaDt'f  title. 


Foarth  replicm- 
tion  to  fonrth 
plea,  re-aMerting 
doBuuidanra  title. 


i  And  the  said  John,  as  to  die  said  plea  of  the 
Baker.  JThcnnasin,  by  her  first  plea  above  pleaded,  ui 
whereof  she  hadi  pat  herself  upod  the  oonntry,  doth  the 
like.  And  the  said  John,  as  to  the  said  plea  of  die  aid 
Tbomasin,  by  her  secondly  above  pleaded,  says,  that  he 
the  said  John,  by  reason  of  any  thing  in  that  plea  ahoTe 
alleged,  ought  not  to  be  barred  from  having  and  msintun- 
ing  his  aforesaid  action  thereof  against  the  said  ThomssiD, 
because,  as  before,  he  says,  that  upon  the  death  of  the  ftiA 
Jane  Boatfill,  the  said  Mary  Baker,  under  and  by  virtue 
of  the  said  last  will  and  testament  of  the  said  Jane  BoatfiD, 
did  become  and  was  seised  of  and  in  the  said  teneiueiits, 
with  the  appurtenances,  for  the  term  of  her  natural  life. 
and  the  said  William  Eastman  also  thereby  then  and  there 
became  and  was  seised  of  the  reversion  of  and  in  the  same 
tenements,  with  the  appurtenances,  in  his  demesne  as  of 
fee,  expectant  on  the  decease  of  the  said  Mary  Baker,  in 
manner  and  form  as  the  said  John  Eastman  hath  above  in 
his  said  count  in  that  behalf  alleged,  and  this  he  prays  may 
be  inquired  of  by  the  country,  &c.  And  the  said  John,  as 
to  the  said  plea  of  the  said  Thomasin,  by  her  thirdly  above 
pleaded,  says,  that  he  the  said  John,  by  reason  of  any 
thing  in  that  plea  alleged,  ought  not  to  be  barred  froai 
having  and  maintaining  his  aforesaid  action  thereof  against 
her,  because  he  says,  that  upon  the  death  of  the  said  Jane 
Boatfill,  the  said  John  Baker,  the  husband  of  the  said 
Mary  Baker,  and  the  said  Mary  Baker  did  not  become,  nor 
were  seised  of  and  in  the  said  tenements,  with  the  appa^ 
tenances,  in  their  demesne  as  of  fee,  to  them  and  the  bein 
of  the  said  Mary,  in  manner  and  form  as  the  said  Thomasin 
hath  above,  in  her  said  first  and  fourth  plea  in  tlut  behalf 
alleged,  and  this  he  the  said  John  also  prays  may  be  in* 
quired  of  by  the  country.  And  the  said  Juhn,  as  to  the 
said  plea  of  the  said  Thomasin,  by  him  fourthly  above 
pleaded,  says,  that  the  said  John,  by  reason  of  anything 
by  the  said  Thomasin  in  that  plea  alleged,  ought  not  to  be 
barred  frrm  having  and  maintaining  his  aforesaid  adioo 
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thereof  against  her,  because  be  says,  that  tbe  said  Jane     procbbdings 
BoatfiU,  after  she  so  became  seised  as  aforesaidi  to  wit,  on, 
&C.  aforesaid,  attained  the  full  age  of  twenty-one  years. 
Aad  that  afterwards,  to  wit,  on  the  said,  &c.  in  the  parish 
aforesaid,  in  the  county  aforesaid,  she  duly  made  and  pub- 
lished her  said  last  will  and  testament,  in  manner  and  form 
as  he  the  said  John  Eastman  hath  in  his  said  count  in  that 
behalf  alleged,  and  this  he  the  said  John  Eastman  b  ready 
to  verify ;  wherefore  he  prays  judgment,  if  by  reason  of  any 
thing  by  tbe  said  Thomftsin,  in  her  aforesaid  plea  alleged, 
he.  the  said  John  Eastman  ought  to  be  barred  from  having 
sod  maintaining  bia  aforesaid  action  thereof  against  the  said 
Thomasin.    And  the  said  John  Eastman,  as  to  the  said  Fifth  replication 
plea  of  the  said  Thomasin,  by  her  kstly  above  pleaded,  l^seMi'nK'd'e'."^'' 
says»  that  he,  by  reason  of  any  thing  in  diat  plea  alleged,  mandant's  tiUe. 
ought  not  to  be  barred  from  having  and  maintaining  his 
aforesaid  action  thereof  against  her,  because  he  says,  that 
the  said  Jane  Boatfill,  aftier  she  so  became  seised  as  afore- 
said, to  vrit,  on,  &C.  at  the  parish  aforesaid,  in  the  eounty 
aforesaid  9  attained  the  full  age  of  twenty-one  years,  and  that 
afterwards,  to  wit,  on  the  said,  &c.  in  the  parish  aforesaid, 
in  the  county  aforesaid,  she  duly  made  and  published  her 
said  last  will  and  testament  in  writings  in  manner  and  form 
as  he  the  said  John  Eastman  bath  in  his  said  count  in  that 
behalf  allecped,  and  this  he  the  said  Johfi  Eastman  is  ready 
to  verify  f  wherefore  he  prays  judgment  if  he  ought  to  be 
barred  fisom  having  and  maintaining  his*  aforesaid  action 
thereof  against  the  said  Thomasin. 


VOL.  III.  M  M 


[  1339  ] 


PB0CEEDIN08  ON  WRITS  OF  ENTRY. 


Writ  of  entry  in 
thefMt*. 


William  the  Fomth,  &e.  to  the  sberiff  of  Northumber- 
land, greelirig : — Command  R,  C.  that  jaady  and  irithoat 
delay  he  render  to  M.  B.  widow,  [two  messQages,  &c]  in 
die  pariah  of,  &c,  which  she  chdina  to  be  her  right  and  in- 
heritance, and  into  which  the  said  R.  C  hath  not  entry  but 
after  the  disaeisin,  which  he  unjustly,  and  wiAont  judgment, 
made  thereof  to  J.  F.  the  brother  of  her  the*  said  H.  and 
whose  heir  she  is,  within  fifty  yeiM  now  last  past  as  she 
saith ;  and  unless  he  shall  so  do,  and  if  the  said  M.  sball 
give  you  security  to  prosecute  her  a^t,  then  summon  by 
good  summoners  the  said  R.  C.  that  he  appear  before  our 
justices  at  Westminster,  on  —  to  shew  why  he  will  not 
do  it,  and  have  you  there  the  summoners  and  this  writ 
Witness,  &c 


Declaration 


Northumberland  (to  wit.) — ^M.  B.  widow,  by  — -  her  at- 
torney, demands  against  R,  C.  [two  messuages,  &c.]  with 
the  appurtenances  in,  &c.  as  her  right  and  inheritance,  and 
into  which  the  said  R.  C.  had  not  entry  but  by  die  dis- 
seisin, which  he  unjustly,  and  without  judgment,  made 
thereof  to  J.  F.  the  brother  of  the  sud  M.  B.  and  whose 
heir  she  is,  within  fifty  years  now  last  past,;  and  thereupon 
the  said  M.  B.  by  —  her  attorney  aforesud,  saith,  that 


the  Bsid  J.  F.  was  seised  of  the  tenements  aforesaid,  widi 
the  appurtenances,  in  his  demesne  as  of  fee  and  right, 
within  fifty  years  before  the  issuing  of  the  ori^nal  writ  in 
this  cause,  by  taking  the  esplees**  thereof  to  the  value 
of,  &c.  and  from  the  said  J.  F.  who  died  without  heirs  of 
his  body,  the  right  descended  to  the  said  M.  B.  as  aster 


*  See  Booth  on  Real  Ac- 
tions, Index,  <<  Entry,'*  173.— 
Com.  Dig.  Pleader,  3  A.I. — 
Lee's  Dictionary,  "  Entry,** — 
See  form  and  law,  at  the  suit 
of  assignees  of  a  bankropt, 
2  Hen.  Bla.  444.  See  also 
directioQs  as  to  the  proceed- 
ings, ante,  1311,  note.  See 
form,  2  Bia.  Com.  App.  No.  5. 


F.N.B.  207»  208.— Lee's  Dic- 
tionary, **  Entry,  Writ  ojT- 
Booth  on  B«al  Actions,  172,  S. 
3  Bia.  Com.  182. 

^  If  there  be  a  tenant  in  pos^ 
session,  though  he  pay  rent  to 
a  wrongful  claimant,  that  is  t 
sufficient  taking  of  the  esplees 
by  the  right  owner,  3  B.  &  C 
302. 
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ml  Ikeit  of  the  stfid  J.  F.  and  into  whidi  die  said  R.  C.    vKocBSDivot 
had  not  entry  but  by  the  diaseisiii,  which  he  unjustly)  and    ^^  wtry.  ^' 
without  judgment,   made  thereof  to  J.  F.  the  brother  of 
her  the  said  M,  B.  and  whose  heir  she  is^  wiljhin  fifty  years 
now  hut  past. 


Add  the  said  M.  B.   the  deaandaixt,  now  deinands  the      [  1S40  ] 
saal  toiemenls,  with  Ihe  appurtenanoes,  as  sister  and  heir 
of  the  said  J.  F«  as  aforesaid,  and  that  such  is  the  right  of 
her  the  said  M •  B.  the  demandant,  she  offers,  &c.  and 
therefore,  &Ci  pledges,  &c« 

William  the  Fourth,  &c.  to  the  sheriff  of  Somersetshire,  ^nt  of  entry  in 
greeting : — Command  J.  D.  that  justly  and  without  delay  he  otherfom 'where 
render  to  A.  B.  [90  acres  of  arable  land,  SO  acres  of  pas-  another  Mnon 
tore  land,  20  acres  of  meadow  land,  and  SO  acres  of  other  tend  •• 

land,]  with  the  apputtenanoes,  in  the  parish  of in 

your  ooanQr,  which  he  claims  to  be  his  right  and  inherit* 
anoe,  and  into  which  the  said  J.  D.  hath  not  entry,  unless 
after  the  disseisin  which  -'*— ^  thereof  unjustly  and  without 
judgmoit  hath  made  to  the  aforesaid  A.  B.  within  thirty  years 
now  last  past,  and  whereupon  he  complains  that  the  said 
J.  D.  defbrceth  him,  and  unless  he  shall  do  so,  and  if  the 
said  A.  B.  shall  give  you  security  of  prosecuting  hb  clainiy 
then  summon  by  good  summoners  the  said  J.  D.  that  he 

appear  before  our  justices  at  Westminster,  on to  shew 

wherefore  he  halh  not  done  it,  and  have  you  there  the 
summoners  and  this  writ.  Witness  ourself  at  Westminster, 
the day  of  -*—  in  the  — —  year  of  our  reign. 

The  mode  of  proceeding  on  a  plaint,  in  the  nature  of  a  Proeeedings  in 
writ  of  entry  in  the  post,  appears  to  be  as  follows :— The  ^;|'„';^  uT  ^tare 
steward  of  the  manor  having  summoned  the  copyhold  te-  of  writ  of  entry 
nants  to  appear  at  the  next  general  customary  courts  which         ^  ^ ' 
must  be  held  within  the  manor,  should,  when  the  homage 
are  assembled,  eaitet  in  his  minute  book,  and  afterwards  on 
the  roU,  the  style  of  the  court;  if  the  court  is  held  merely 
for  copyhold  purposes,  the  style  should  run  thus : — 
Manor  of)      A  general  [or  "  special,"]  customary  court 

3  of lord  of  the  manor  of aforesaid, 

held  in  and  for  the  said  manor,  on,  &c.  before esq. 


*  See  forms  referred  to,  ante,  1399,  n.  *. 
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pRocKDUfci    chief  steward  of  the  manor  aforesaid*     (See  WatkimiM 

Treatise  on  Copyhold,  voL  ii«  p.  31.) 
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ENTRY. 


If  a  court  baron  be  held  with  the  customary  courts  the 
style  should  then  be  as  follows : — 
[  1341  ]       Manor  of)     A  court  baron  and  general  [or '' spedal^**  if 

}  the  fact  ]  customary  court  of lord  of  ibe 

manor  of aforesaid,  held  in  and  for  the  said  manor* 

on,  &c« 

PresbnTi 
A.  B.  esq,  chief  steward  of  the  said  manor. 

CD.  )^ 

E  F  &c    \    '®®  suitors  sworn. 

G.H.  &c.  Copyhold  tenants  sworn* 
J.  R.  Beadlci  &c.  (see  i  WaHms,  32.) 

When  the  style  of  the  court  has  been  properly  entered, 
and  proclamation  made  by  oyer,  in  the  usual  way,  the 
steward  is  then  to  say,  **  If  any  persons  will  enter  any 
plaints,  let  them  come  forth  and  they  shall  be  heaid,"* 
(Scroggs  on  Courts,  4S,  196.)  The  demandant  is  then  to 
deliver  the  draft  of  the  plaint,  and  prayer  of  process  to  die 
steward,  who  is  thereupon  to  make  an  entry  thereof,  verhor 
iim,  in  hb  minute-book,  and  afterwards  enter  the  same  on 
the  court  rolls.  If  the  demandant  is  anxious  to  expedite 
the  suit,  he  should  at  the  same  time  (unless  it  has  been  pre- 
viously agreed  to  be  done,)  require  the  steward  to  hold  a 
customary  court  as  soon  as  possible,  and  if  he  refua^  a 
written  request,  simQar  in  substance  to  that  in  Watkms*s 
Treatise  on  Copyholds,  (vol.  ii.  p.  20,)  should  be  made.  If 
in  the. manor  there  are  only  two  general  courts  held  in  each 
year,  still  specicd  or  set  courts  may  be  held  at  the  request 
of  any  suitor,  the  expence  whereof  is  to  be  paid  by  the 
person  requiring  it.  The  next  court  having  previously  been 
appointed  (which  should  not  be  held  within  three  weeks  of 
the  preceding  one),  the  steward  is  then  to  issue  a  sumnaons, 
returnable  at  such  next  court. 

At  the  next  court,  being  the  return-day  of  the  summons, 
the  copyhold  tenants  having  previously  been  duly  warned 
to  attend,  the  steward  will  then  enter  the  style  of  the  court, 
and  cause  proclamation  to  be  made  as  before,  and  make  an 
entry  of  the  summons  and  the  return  thereto  (see  Rast.  Emi. 
130.)    He  will  then  say, ''  if  any  person  will  be  esscngned  or 
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enter  his  plaint,  let  him  come  into  court,  and  he  shall  be  procbbdiniss 
heard/'  and  then,  **  A.  B.  appear,  or  you  will  lose  your  ^*  kntry.  ^ 
plaint,'*  {SeroggSf  196.)  If  the  demandant  appears  by  his 
attorney,  the  steward  is  then  to  enter  the  warrant  of  attor* 
ney  by  his  name,  or  die  two  first  letters  thereof,  over  the 
name  of  the  demandant,  (Seroggs,  196,  252.)  The  defend- 
ant is  then  to  be  called  three  times,  as  follows^ — "  Appear 
and  answer  to  A.  B.  in  a  plea  of  knd,  &c.  [staiing  the  sub- 
sianee  of  the  plahif]  or  further  process  will  be  awarded 
against  you."  (Scroggs,  196.)  If  the  defendant  does  not 
appear,  an  attachment,  &c.  should  be  prepared  at  such  se- 
cond court.  If  the  defendant  appears,  the  steward  will 
then  enter  the  appearance  after  the  entry  of  the  plaint  and 
prayer  of  process  as  follows :  "  C.  D.  appears."  {Scroggs^ 
197.)  The  demandant  has  till  the  next  court  after  the  ap- 
pearance to  count  on  his  plaint,  but  in  order  to  expedite  the 
suit,  it  will  be  advisable  to  be  prepared  to  count  immediately 
the  defendant  appears,  which  he  will,  in  aU  probability,  do 
at  the  return  of  the  summons. 

[After  entering  the  style  of  the  courtf  make  the  foUowufg  Plaint  in  nature 
eniryil—At  this  court  comes  T.  C.  B.  in  his  own  proper  "„  uie^^  ^ill^^' 
person,  and  complains  of  T.B.  of  a  plea  of  land,  to  wit,  of  t*iii'>. 
[IS  messuages,  IS  cottages,  IS  yards,  IS  gardens,  IS  out* 
houses,  and  IS  acres  of  land,]  with  the  appurtenances,  in 
this  manor,  held  of  the  lord  of  this  manor,  as  of  his  said 
manor  of  Stebonheath,  otherwise  Stepney,  according  to  the 
custom  of  the  said  manor,  and  there  are  pledges  for  the 
prosecution  of  the  said  plaint,  to  wit,  John  Doe  and  Richard 
Roe,  and  he  malies  protestation  to  prosecute  his  said  plaint 
in  the  nature  of  a  writ  of  our  lord  the  king  of  entry  sur 
disseisin  in  the  post**,  at  the  common  law,  saying  that  the 
said  messuages,  cottages,  yards,  gardens,  out-houses,  and 
land,  are  his  right  and  inheritance,  according  to  the  custom 
of  the  said  manor,  and  into  which  the  said  T.  B.  hath  not 
entry,  unless  after  the  disseisin  which  £•  B.  thereof  unjustly, 
and  without  judgment,  made  to  C.  S.  the  mother  of  the  said 
T.  C.  B.  and  whose  heir  he  is,  within  fifty  years  now  last 
past,  &c.  and  he  prays  that  process  be  thereupon  made  to 
him  against  the  said  T.  C.  B.  according  to  the  custom  of  the 
manor ;  therefore,  according  to  the  custom  of  the  said 


*  See    Kitchen    on    Conrts,         ^  See    Kitchen    on  Courts, 
602.— 1  M.  &  P.  102.  503. 
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pRocBtDTNos    manor,  it  it  oMmanded  to  J.  Dt  the  htSOiS^  or  of  the  lofd  tf 
^"  Zmy.  ^'    ^^  numor,  and  an  officer  of  ttus  eourt»  that  according  to  the 

custom  of  this  nanor,  he  summon  the  said  T.  B.  by  good 
8umaK>sers,  that  he  be  here  at  the  next  eonvt  of  this  maoor 
to  be  holden  in  and  for  the  said  maaort  on  the  — -*-  day 
of  — *  next^  to  answer  the  said  T.  C.B.  in  the  plea  afore- 
saidt  the  same  day  is  given  to  the  said  T.  C«B.  here,  &c« 

M«nd|^  or  sum-  Stebonheath  manor,  \     To  wit,  W.  L.  steward  of  the  aaid 
'^°*  otherwise  >  manor,  to  J.  D.  the  bailiff  and  miniater 

Stepney  manor.  )  thereof,  greeting  i — Because  T«  C«  B. 
complains  of  T.  B.  of  a  plea  of  land,  to  wit,  of  [12  nieaaaages, 
IScottoges,  IS  yards,  12 gardens,  13  out^ionses,  and  ISaeres 
of  land,]  with  the  appurtenances,  in  this  manor,  held  of  the 
lord  of  this  manor,  as  of  his  said  manor  of  Stebonheath, 
otherwise  Stepney,  acoording  to  the  custom  of  tlua  manor, 
and  hath  made  protestation  to  prosecute  his  said  plaint  in 
the  nature  of  a  writ  of  our  lord  the  king  of  entry  mr  cfis^ 
seisin  in  the  post,  at  the  common  law,  saying  that  the  said 
messuages,  cottages,  yards,  gardens,  out-houses,  and  land, 
are  his  right  and  inheritance,  according  to  the  custom  of  the 
said  manor,  and  into  which  the  said  T.  B.  hath  not  entry, 
unless  after  the  disseisin  which  E.  B.  thereof  unjustly,  and 
without  judgment,  made  to  C.  S.  the  mother  of  the  said 
T.  C.  B.  and  whose  heir  he  is,  within  fifty  years  now  last 
past ;  therefore  I  command  you,  that  according  to  the  cus- 
tom of  the  said  manor,  you  summon  the  said  T.  B.  by  good 
summoners,  that  he  be  here  at  the  next  court  of  this  numorf 
to  be  holden  in  and  for  the  said  manor,  on  the  — —  day 

of next,  to  answer  the  said  T.  C.  B.  in  the  plea  afore* 

said,  and  have  then  there  the  summonem  and  diia  writ. 

Given  under  my  hand  and  seal,  the day  of  -     ^  in 

the year  of  the  reign  of  King  William  the  Fourth.    * 

DiractkNM  M  to        On  the  above  writ  the  defendant  must  be  summoned  npoo 

the  land  demanded,  and  proclamation  of  the  summons  should 
be  made  on  some  Sunday,  14  days  at  least  before  the  returo 
of  the  summons,  at  the  door  of  the  church  nearest  the  land* 
For  this  purpose,  the  bailiff  to  whom  the  summons  is  di* 
rected,  should,  as  soon  as  he  can  after  the  holdiog  of  the 
court,  and  at  least  15  days  before  the  return  of  the  sununooit 
go  in  the  day-time,  upon  the  most  conspicuous  part  of  the 
estate  in  question,  with  at  least  two  persons  resident  within 
the  manor,  and  they  should  cite  or  warn  the  defendant  IQ 
appear  at  the  return  of  the  summons,  by  sticking  up  a  white 
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wand  or  stick  on  the  land  demandtdi  tbe  smmnons  should     faoosbiums 

ON   WRITS  QW 

be  read  aloud,  and  it  would  be  advisable  to  leave  a  copy  niTav, 
thereof  on  the  wand  or  stick;  the  respective  occupiers  of  the 
premises  should  also  be  desired  to  attend,  whilst  this  is  done, 
and  if  they  refuse,  should  be  informed  of  the  nature  and 
object  of  the  process,  and  at  whose  suit  it  is  issued ;  it  would 
also  be  advisable  to  warn  or  summon  the  defendant  per- 
sonally to  appear,  and  to  deliver  to  him  a  copy  of  the  writ  of 
summons.  ( See  Booth  an  Re(U  Aciums,  p.  4. — DaUon^s 
Office  of  Sheriff,  149,  andSBla.  Cfm.  279.) 

The  directions  of  the  Statute  SI  Eliz.  c  8.  s.  2.  must  next 
be  observed ;  by  this  it  is  enacted,  that  after  every  summons 
upon  the  land,  in  any  real  action,  14  days  at  the  least  before 
the  day  of  the  return  thereof,  proclamations  of  the  summons 
shall  be  made  on  a  Sunday,  immediately  after  divine  service 
and  sermon,  if  any  sermon  there  be,  and  if  no  sermon  there 
be,  then  forthwith  after  divine  service,  at  or  near  to  the  most 
usual  door  of  the  church  or  chapel  of  that  town  or  parish 
where  the  land  whereupon  the  summons  is  made  doth  lie, 
and  those  proclamations  so  made  as  aforesaid,  shall  be  re- 
turned, together  with  the  names  of  the  summoners.  The 
proclamations  should  be  made  by  the  bailiff  of  the  manor  to 
whom  di^  writ  of  summons  is  directed. 

The  summons  must  be  executed  in  the  day-time,  between 
sun-riaiog  and  sun-set»  and  not  before  or  afterwards,  and 
there  miist  be  two  summoners ;  as  there  is  great  contrariety 
in  the  directions  for  the  execution  of  precept  of  summons  in 
the  old  books,  the  safest  way  is  to  execute  it  in  two  methods; 
first,  let  the  two  suqunoners  (who  should  be  of  the  homage) 
fastep  a  copy  of  the  precept,  subscribed  with  the  summoners 
names,  to  a  stick,  and  fix  the  stick,  with  the  copy  of  summons 
BO  annexed,  on  some  conspicuous  part  of  the  land  in  ques- 
tion ;  secondly,  the  summoners  should  serve  tiie  tenant  with 
another  copy  of  the  summons  or  precept,  shewing  him  the 
original  in  the  usual  manner  of  executing  process,  and  they 
should  at  the  same  time  verbally  warn  him  to  keep  his  day 
of  the  return,  and  to  name  the  day,  to  name  the  demandant, 
and  to  name  the  land  demanded ;  this  indeed  will  be 
effectually  done  by  reading  the  precept  to  him  when  exe- 
cuted ;  the  bailiff  should  indorse  on  the  precept  the  return 
as  below,  and  deliver  in  the  same  to  the  steward  on  or  before 
the  next  court  day. 
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vRoceiDtNGt        Let  the  demandant  attend  the  court  baron  in  person,  and 

OM   WRITS  OF  ,  ■ 

ENTRY.         get  the  plaint  and  award  of  process  entered  on  the  roll. 

Other  proceed - 

coart,  on  plaint        ^7  virtue  of  this  precept  to  me  directed,  I  have  summoned 

in  nature  of  writ    by  good  summoners,  to  wit, and good  and  lawful 

Retnm  of  pre-      ^^^  ^^  ^^^  manor  of  C.  the  within-named  E.  G.  that  she  be 

^•P*-  at  the  place  and  time  within-mentioned,  to  answer  the  within- 

[  lS4o  J       named  6.  G.  the  younger,  of  the  plea  within  mentioned, 

as  by  the  said  precept  I  am  within  commanded. 

The  answer  of  A.  B.  bailiff. 

,A.B. 

Summoners  of  the  within-named  £. 


C  A.  B. 
;.G.<  and 


nant,  with  in 
•tntctiona. 


Entry  of  return     Manor  of  C,  in  the  )     The  general  court  baron  of  Sir  G. 

of  anoiniona,  nd«  /  ^  , 

miMion  of  ^o~  county  of  H.       >  W.  p.  hart  lord  of  the  said  manor, 

S^dMt^and  a  ^I  ^^^  holden  in  and  for  the  same  manor,  before  J-  J.  gentle- 

pearance  of  te-    man,  his  Steward  there,  of  the  same  manor,  on  the 

—  day  of ,  &c. 

{A.  B. 
C.  D. 
E.  F.  &c. 

It  was  commanded  A.  B.  bailiff  of  die  manor  aforesaid, 
and  officer  of  the  said  court  baron,  that  according  to  the 
custom  of  the  manor  aforesaid,  he  should  summon,  by  good 
summoners,  E«  G«  to  be  here  at  this  court,  to  answer  G.  G. 
the  younger,  in  a  plea  of  land  by  his  plaint,  protesting  to 
prosecute  the  same  in  the  nature  and  form  of  a  writ  of  our 
lord  the  king,  of  entry  sur  diiseinn  en  leper  ^  e«t,  accord- 
ing to  the  custom  of  the  said  manor.  And  now  here  at 
this  court  comes  the  said  G.G.  the  younger,  in  his  proper 
person;  and  the  said  bailiff  now  here  witnesseth,  that  he 
hath  summoned  by  good  summoners,  to  wit,  S.  H.  and  W.  C. 
good  and  lawful  men  of  the  manor  of  C.  the  said  E.  G.  to 
be  here  at  this  court,  to  answer  the  said  G.  G.  the  younger, 
in  the  plea  aforesaid,  as  it  was  commanded  him  by  the 
court  here,  &c.* 

*  And  hereupon  the  said  G.  G.  the  younger,  sheweth  to 
the  court  here,  that  he  the  said  G.  G.  the  younger,  is  an 
infant  under  the  age  of  twenty-one  years,  wherefore  he  prays 
the  court  here  to  assign  unto  him  A.  B.  of  C.  in  the  county 
of  D.  {name  his  addilion)  as  the  next  friend  of  him  the 
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G.O*  the  younger,  to  prosecute  the  said  plamt  in  the  n%-    PRocBBDiNot 
tuie  and  form  aforesaid,  against  the  said  E.  G.  wherefore         bmtrt. 
the  said  A.  B.  is  admitted  by  the  court  here  to  prosecute 
the  said  plaint  in  the  nature  and  form  aforesaid,  for  the  said 
G.  G.  the  younger,  who  is  an  infant  under  the  age  of  twenty- 
one  years,  agmnst  the  said  E.G. 


(If  Mrs,  6.  appears,  here  enter  her  appearance.  If  by 
attorney,  it  is  m  the  common  form,  thus :) 

£.  6.  puts  in  her  phce  A.  B.  against  the  said  G.  G.  (he 
yoanger,!in  a  plea  of  hind,  and  hereupon  G.  G,  the  younger, 
[Here  follows  He  eomU.] 

Let  this  be  entered  upon  the  book  immediately  following 
the  plaint ;  then  let  the  demandant  personally  appear  with 
his  friend,  and  pray  that  the  latter  be  admitted  to  prosecute 
for  him,  which  the  steward  will  then  grant,  and  the  remain- 
der of  the  entry  from  the  mark  *  will  be  then  inserted. 
The  steward,  upon  the  appearance  of  the  tenant,  or  her 
attorney,  wiQ  enter  the  appearance  at  his  discretion*  If 
there  be  no  appearance,  we  may  enter  the  de&ult,  and 
award  the  grand  cape  afterwards. 

J.J. 

Manor  of  C.  in  the  )     The  general  eourt  baron,  &c.  &e.  &C  Conot  in  tun 

tcounty  of  H.      )  the  day  of ,  m  the  year  of  P"<*«*^«**- 

our  Lord . 

G.  G.  the  younger,  by  J.  D.  who  is  admitted  by  the  court 
here  to  prosecute  for  the  said  G.  G«  the  younger,  who  is  an 
infant  under  the  age  of  twentyK>ne  years,  as  the  next  friend 
of  the  said  G«  G.  the  younger,  demands  against  E.  G.  [two 
messuages,  four  bams,  four  stables,  eight  gardens,  eight 
orchards,  100  acres  of  land,  100  acres  of  meadow,  100  acres 
of  pasture,  100  acres  ot  wood,  100  acres  of  furze  and  heath, 
and  100  acres  of  land  covered  with  water,]  with  the  appur- 
tenances, in  the  parish  and  manor  of  C.  in  the  said  county  of 
H.  which  he  daims  as  hia  right  and  inheritance,  to  be  holden 
of  the  lord  of  the  said  manor  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  by  the 
rent  and  services  therefore  due  and  accustomed ;  and  into 
which  «aid  messuages,  lands,  tenements,  and  pr^nises,  with 

"  See  form  in  2  Hen.  Bla.  444,  at  the  suit  of  assignees  of  a 
bankrupt. 
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Ibe  fippurleiiiBQeay  tbe  and  KG.  hath  not  calry,  kit  ky 
G«  G.  the  dim,  to  wb^io  B.  O.  deaiiaed  die  aane,  vk 
tlmreof  ui^iislly*  and  witboul  jiidgweoil,  disieuad  H.  6. 
fiitber  pf  tbe  m^  G«  G*  tbe  jreungar,  ( of  wbieb  nid  H.  G. 
be  the  said  G.  Gt  tbe  ycNinger,  aa  to  tbe  aaid  nawoag^ 
Unds,  tenements,  and  premlaea,  witb  tbe  appartoMBcet,  it 
beir  accorduig  to  tbe  custom  of  tbe  said  manor  )  within  fifij 
years  now  last  paa^  fto«    And  tbereopon  be  aays,  dial  the 
said  H.  G.  the  fiitber  of  tbe  aaid  G.  G.  tbe  younger,  (of 
which  said  H«  G»  he  the  siud  G*  G,  the  younger,  as  to  the 
said  messuages,  landii,  tenements,  and  premisea,  ts  hdr,  ae* 
cording  to  the  custom  of  the  said  manor)  was  amsed  of  tk 
said  messuages,  lands,  tenements,  and  premiaes,  widi  the 
appurtenances,  in  his  demesne  as  of  fee  and  right,  by  tbe 
rod,  at  the  will  of  the  lord,  according  to  the  custom  of  tht 
said  manor,  by  the  rent  and  senrices  therefore  doe  sad 
accustomed  in  the  time  of  peace,  in  the  time  of  oar  loid 
the  now  king,  by  taking  thereof  esplees  to  the  vahie,  he.\ 
and  from  tbe  said  H.  G,  the  right  and  inheritnnee,  ftc  ds- 
scended  to  the  said  G.  G»  tbe  younger,  who  now  demsodi 
as  son  and  heir,  &c. ;  and  into  which,  Ac*  and  tbarenpsa 
he  brings  suit,  &c. 


InstrnctiMis. 


After  appearance  entered,  as  ante,  1S47,  or  oAerwise, 
enter  this  count,  and  let  a  copy  of  it  be  defiveied  to  temnf  s 
attorney,  or  to  herself,  if  she  appear  in  person  and  appoist 
no  attorney. 


Form  of  pliiint 
at  reoordod. 


Manor  of  C.  in  the)     Tbe  general  court  bareo  of  Sir  6. 

county  ofH.      )  W.P.  bart  h>id,  &c.  held  tbe 

day  of  — ,  hi  tbe  year  of  oor  Lord  — r-^,  befiue  J.  J. 
gentleman,  steward  bera» 

W.N* 


Homage  swomj;;^;^; 


G»  G*  tbe  yeimger,  eomes  to  tUa  court  i|i  hia  pvopar  po^ 
aon,  and  camplaina  against  £•  G.  in  a  plea  of  kad,  to  wit, 
[two  messuages,  four  \mm$  four  steUes,  eight  gardcnsi 
eight  ordbarda,  100  acres  of  buid,  100  acres  of  meadov» 
100  acres  of  paatiire»  100  acres  of  wood,  100  aerea  of  fiine 
and  heath,  and  100  acres  of  land  ooYCied  with  walsr,]  widi 
the  appurtenances,  in  the  parish  and  manor  of  C  in  the 
said  county  of  H.  and  be  the  said  G.  G.  tbe  younger,  hsdi 
found  pledges  to  prosecute  his  plaint  aforesmd,  to  wit,  John 
Doe  and  Richard  Roe,  and  he  makes  protestation  to  pro* 
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lecqte  hii  8«id  plaint  of  tli*  premise*  afarettidt  with  the     frqcsuivos 
tppurtsnaDoes,  u  the  aatiire  and  fom  ef  a  vnt  of  ot|i-  Ich^        sutrt. 
the  kiog^  of  entry  jur  dUseiiin  en  k  jpar  f  cm,  say uig  that 
the  Mid  peeiaiaes,  with  the  appurteiances,  are  the  right 
sod  Jaheritonoe  of  hin  the  said  G.  G.  the  youngen  to  be 
holdea  of  <be  latd  of  the  said  manor,  by  the  rod,  at  the 
will  of  die  loiMi,  aoceedisg  to  Ibe  custom  cdf  the  said  vwioTf 
and  info  wUcb  said  premises^  with  the  apportenanees,  the 
•aid  £.  G,  hath  not  entry  but  by  G.  G.  the  elder,  to  whom 
B.O.  demised  the  same,  who  thereof  anjustly,  and  wilhovit 
judgment,  disseised  H.  G.  father  of  the  said  G,  G*  the 
younger  (of  which  saidH.  G.  he  the  said  G.  G,  the  younger, 
as  to  the  said  premises,  with  the  appurtenances,  is  heir,  ac- 
cording to  the  custom  of  the  said  manor ),  within  fifty  years 
now  last  past,   &c. ;   and  thereupon  the  said  G.  G.   the 
younger,  prays  process  to  be  made  to  him  against  the  said 
£•  G.  aoiMNrding  to  die  custom  of  the  said  manor ;  there- 
fore, according  to  the  custom  of  the  said  manor,  it  is  com- 
manded A.  B.  baiKff  of  the  manor  aforesaid,  and  officer  of 
the  said  court  baron,  that  according  to  the  custom  of  the 
manor  aforesaid,  he  summon,  by  good  summoners,  the  said 
E,  G.  that  she  be  at  the  next  court  baron  of  Sir  G.  W.  P. 
bart.  lord  of  the  said  manor,  to  be  held  in  and  for  the  same, 
before  J.  J*  gentleman,  his  steward  there,  of  the  manor 

afinresaid,  on  the  ■'     "  day  of »  next,  to  answer  the  Sfud 

G.  G.  the  younger,  of  the  plea  aforesaid,  &c.    The  same 
day  is  giren  to  the  said  G«  G.  the  younger,  here,  &c. 

Manor  of  C.  in  the  i     J.  J.  gendemaUy  steward  of  the  Steward's  flm 

county  of  H.       )  court  baron  of  Sir  G.  W.  P.  bart 

lord  of  the  said  manor,  to  A.  B.  bailiff  of  the  same  manor, 

greeting : — ^Whereas  G.  G.  the  younger,   has   complained 

agunst  E.  O.  in  a  plea  of  land',  in  the  parish  of  C.  and 

manor  mlbresaid,  which  the  said  G.  G.  the  younger  claii9S 

as  faia  right  and  inheritance,  to  be  holden  of  the  lord  of  thci 

said  manov,  by  the  rod,  at  the  wiH  of  the  lord,  according 

to  the  custom  of  the  said  manor,  and  hath  made  protester 

tion  to  prosecute  his  said  plaint  in  the  nature  and  form  of  a 

writ  of  our  lord  die  king,  of  entry  syr  dhseisin  e»  le  per  4 

cuL     And  whereas  J.  D,  has  been  assigned  by  the  court  a9 

the  next  friend  of  him  the  said  G.  G«  the  younger,  to  prose<- 

secute  the  said  plaint,  in  the  nature  and  form  aforesaid^ 

againat  the  said  E.  G.,  I  therefore  command  you,  that  ao- 

*  See  tbe  retnras  thereto,  ante,  1944,  5, 
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pRocBBDiNGt     corduig  to  thc  custom  of  the  said  manor,  you  summoo  bf 

xiitkt!  ^'    S^^  summonen  the  said  E.  O.  that  she  be  here  at  tlie  next 

court  baron  of  the  said  Sir  O.  W.P.  hart*  lord  of  the  siid 

manori  to  be  held  in  and  for  the  said  manor ,  on dte 

day  of next,  at  two  o'dodc  at  noon,  at  the  how 

known  by  the  name,  &c.  &c.  within  the  said  manor,  to 
answer  the  said  6. 6.  the  younger,  of  the  plea  aforesaid, 
and  how  you  shall  have  executed  this  precept,  certify  to  ne 
at  the  same  day  and  place,  and  have  you  then  there  tUi 
precept.    Griven  at  the  court  baron  of  the  manor  aferesndi 

under  my  seal,  this  — —  day  of in  the  year  of  cor 

Lord . 

J.J.(L.S.) 


To  A.  B.  bailiff  of  the  manor  of  C. 
in  the  county  of  H* 


I 


AdmiMion  of  pro-  Manor  of  C.  in  the  j  The  general  court  baron  of  Sir 
t!:Zl!lVt4"  county  of  H.  Jg.W.P.  bart.  l«d  of  the  «! 
of  return  ofsum-  manor,  here  holden  in  and  for  the  same  nianor«  before  J.J. 
of  tenant,  and  gentleman,  his  steward  there  of  the  same  manor,  on  the — 
•ward  of  grand     j^y  of in  the  year  of  our  Lord . 

lA.B. 
Homage  sworn  <  C*  D. 

CE.F.  &c. 

And  now  here  at  this  court  comes  the  said  6. 6.  die 
younger,  in  his  proper  person,  and  shows  to  the  court  hece, 
that  he  the  said  G.  G.  the  younger,  is  an  infant  under  die 
age  of  twenty-one  years ;  wherefore  he  prays  the  court  here 
to  assign  unto  him,  J.  D.  of  C.  in  the  county  of  H.  afore- 
said, gentleman^  as  the  next  friend  of  him  the  saidG.G. 
the  younger,  to  prosecute  his  plaint  against  E«  G.  in  a  plea 
of  land  ( to  wit)  [two  messuages,  four  bams,  four  staUes, 
eight  gardens,  eight  orchards,  100  acres  of  land,  100  acrei 
of  meadow,  100  acres  of  pasture,  100  acres  of  wood,  100 
acres  of  furxe  and  heath,  and  100  acres  of  land  eorered 
with  water,]  with  the  appurtenances,  in  the  paxidi  vA 
manor  of  C.  in  the  said  county  of  H.  protesting  to  prosecnte 
his  said  plaint  of  the  premises  aforesaid,  with  the  appurte- 
nances, in  the  nature  and  form  of  a  writ  of  our  lord  die 
king,  of  entry  sur  dUseUin  en  leper  4r  em,  saying  thai  die 
said  messuages,  lands,  tenements,  and  premises,  with  Ae  ap- 
purtenances, are  die  right  and  inheritance  of  him  the  said 
G.  G.  the  younger,  to  be  holden  of  the  lord  of  the  sail 
manor,  by  the  rod,  at  the  will  of  the  lord,  according  to  tbe 
custom  of  the  said  manor,  by  the  rent  and  services  there-     I 


1 
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fore  due  and  accustomed*    And  into  which  said  messuages,     procbbdihgs 
bnds,  tenements,  and  premises,  with«the  appurtenances,  the    '^"eiItry!  ^' 
said  E.  6.  hath  not  entry  but  by  G.  G.  the  elder,  to  whom 
B.  G«  demised  the  same,  who  thereof  unjustly,  and  without 
judgment,  disseised  H.  G.  £ither  of  the  said  G.  G.  the    . 
younger  (of  which  said  H*  G*  he  the  said  G«  G.  the  younger, 
as  to  the  said  messuages,  lands,  tenements,  and  premises, 
with  the  appurtenances,  is  heir,  according  to  the  custom  of 
the  said  manor),  within  fifty  years  now  last  past,  &c*  Where- 
fore  the  said  J.  D«  is  admitted  by  the  court  here  to  proses- 
cute  the  said  plaint  in  the  nature  and  form  aforesaid,  for 
the  said  G.  G.  the  younger,  who  is  an  infant  under  the  age 
of  twenty-one  years,  against  the  said  E.  G.    And  it  was 
eooiBianded  A*  B.  bailiff  of  the  manor  aforesaid,  and  oflScer 
of  the  said  court  baron,  that,  according  to  the  custom  of 
the  manor  aforesaid,  he  should  summon,  by  good  sum- 
mouers,  the  sidd  £«  G.  to  be  here  at  this  court,  to  answer 
the  said  G.  G«  the  younger,  in  the  said  plea  of  land,  by  his 
said  plaint,  protesting  to  prosecute  the  same  in  the  nature 
and  form  of  a  writ  of  our  brd  the  king,  of  entry  sur  dis- 
seUin  en  le  per  4r  c« i,  according  to  the  custom  of  the  said 
manor,  and  now  here  at  this  court  on  this  day,  comes  the 
said  G.  G.  the  younger,  by  the  said  J.  D.  his  next  friend 
aforesaid,  and  offers  himself  against  the  said  £•  G.  of  the 
plea  aforesaid,  and  she  comes  not,  but  makes  default ;  and 
the  said   bailiff  now  here  witoesseth,  that  he  hath  sum- 
moned, by  good  summoners,  to  wit,  S«  H.  and  W.  C.  good 
and  lawful  men  of  the  manor  of  C.  the  said  E.  G.  to  be  here 
at  this  court,  to  answer  the  said  G.  G.  the  younger,  in  the 
plea  aforesaid*    Therefore,  according  to  the  custom  of  the 
manor  aforesaid,  it  is  considered,  that  the  messuages,  lands, 
tenements,  and  premises  aforesaid,  with  the  appurtenances, 
be  taken  into  the  hand  of  the  lord,  &c.  and  the  day,  &c« 
And  it  is  commanded  to  the  said  bailiff  of  the  manor  afore* 
said,  and  officer  of  the  said  court  baron,  that  •  according  to 
the  custom  of  the  manor  aforesaid,  he  summon,  by  good 
summoners,  the  said  E.  G«  that  she  be  at  the  next  court 
baron  of  the  said  Sir  G.  W.  P.  bart.  lord  of  the  said  manor, 
to  be  holden  in  and  for  the  same  manor,  before  J.  J.  gen- 
tleman, his  steward  there,  of  the  manor  aforesaid,  on  the 

■ •  day  of next,  at  two  o'clock  at  noon,  at  the  house 

known  by  the  name,  &c.  &c.  of  C.  aforesaid,  to  answer  the 
said  G.  G.  the  younger,  as  well  of  the  principal  plea  as  of 
the  default  aforesaid.  The  same  day  is  given  to  the  said 
G.  G,  the  younger,  here,  &c. 
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pifc(MiiBl>niti« 


j^ftociEKmvoft 
on  Writs  of 


Second  tnininoiit. 
Retorn  and  in- 
iitractions  m  to 
proeeedingi. 


[  1351  ] 


Manor  of  C.  in  the  >  t.jf.,  geildeliian,  sleMrd  of  the 
county  of  H.  S  coturt  haron  of  Sir  G.  W.  P.  but 
lord  of  the  same  manor,  to  A*  B.  bailiff  of  the  same  manor, 
greeting: — ^Take  into  the  Imnd  of  the  lord  of  the  said  ni- 
nor,  by  the  view  of  good  and  hwful  men  of  the  simie  manor, 
[two  messttagesy  four  bams,  lour  atablea*  eight  gardeu, 
eight  orchardsi  100  acres  of  land,  100  acres  of  maim, 
100  acres  of  pasture,  100  a^res  at  wood,  100  acres  of  fine 
and  heath,  and  100  acres  of  liuid  ootered  with  water,]  wiA 
the  appurtenances,  in  the  said  parish  and  manor  <tf  C.in 
the  county  aforesaid,  which  6. 0.  the  younger,  in  die  nid 
conrt  baron,  &C4  claims  against  £•  6.  as  his  right  and  inhe- 
ritance, to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  sail 
manor,  by  the  rents  !«nd  services  therefore  due  and  mxw- 
toroed,  and  the  same  taking,  and  the  dny  thereof,  mab 
known  to  me,  and  summon,  by  good  sununoners,  the  laid 
E.  6.  that  she  be  here  at  the  next  court  baron  of  die  aid 
Sir  G.  W.  P.  hart.  lord  of  the  said  manor,  to  be  lioideD  in 

and  for  the  said  manor,  on the day  of ncit 

thereupon,  to  answer  and  show,  as  well  of  the  prindpal 
plea,  as  wherefore  she  was  not  here  at  the  last  court,  as  she 
was  summoned,  and  hare  you  then  there  the  names  of  those 
by  whom  you  shall  make  this  view  and  summons,  and  this 
precept.  GKven  at  the  court  baron  of  the  manor  aforesaid, 
under  my  seal,  this  day  of in  the  year  of  oor 

Lord . 

J.J.  (L.S.) 


Retnni. 


By  virtue  of  this  precept  to  me  directed,  I  have,  on  the 
day  of  in  the  year  within  written,  by  the  new  of 


A.  B.  and  C.  D.  good  and  lawful  men  of  the  manor  of  C. 
taken  into  the  hand  of  the  lord  of  the  said  manor,  the  mes- 
suages, lands,  tenements,  and  premises,  with  the  appnrtt* 
nances,  within  written,  as  by  the  said  precept  I  amvithia 
commanded,  and  I  have  also  summoned,  by  good  suounoners, 
to  wit,  E.  F.  and  G.  H.  good  and  lawful  men  of  the  manor 
of  C.  the  said  E.  G.  that  she  be  at  the  place  and  time  vithia 
mentioned,  to  answer  the  witbin*named  G.  G.  the  younger, 

as  I  am  within  directed. 

iE.F. 

Summoners  of  the  within-named  E.G.\  ^ 

fG.H. 

The  answer  of  A.  B.  baiKfl. 
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niewidihi  iprocess  nmst  he  executed  in  the  same  nmnMl*    ^itoctftMMc^ii 
as  the  origtnal  prooeis  in  thfe  Mdt  wasi  as  it  Ib  certainly    ^"j^tr?.  ^* 

doubfiilwhetber  the  words  '<Tak^  into  the  hands  of  the  ^' 

lord,"  are  more  than  form,     if  the  tenant  make  default      i>i^ti<»»* 

agtthi  at  tbe  next  oourti  and  does  not  sate  her  former  de** 

filttdt,  the  demandant  will  hate  judgment  of  seisin.     As  to 

thflt  pert  of  this  process  which  rektes  to  the  view,  and 

laidng  the  premises  into  the  lord'n  hands,  I  cannot  by  any 

neans  diseover  tlie  mode  of  executing  it,  but  I  rather  tfaink      [  1352  ] 

it  ttiay  be  best,  in  this  bistance,  for  ^e  bailiff  to  take  with 

him  the  viewers  (who  must  be  disttnet  men  ftom  the  Mtn-^ 

ttoners)  to  the  lands,  and  verbally  take  possession  of  them 

fbr  the  lord,  when  the  viewers  have  viewed  thenu 

J.J. 

Manor  of  C.  in  the     >     The  general  court  baron  of  Sir  Entry  of  ippeir- 
county  of  H.         3  G.  W.  P.  baronet,  lord  of  the  said  ^S^^^  g"i^d" 
manor  here  holden,  in  and  for  the  same  manor,  before  J.  J.  csm— reieue  of 
gendemani  his  steward  there,  of  the  same  manor,  on  the  ^|^!!il^s"iii- 
day  of in  theyear  of  omrLord .  parlance. 

And  now  here  at  this  court  comes  the  said  6.  G.  the 
younger,  by  the  said  J.  D.  his  next  friend  aforesaid,  and 
oilers  himself  against  the  said  E.  O.  of  a  plea  of  [two  mes- 
snages,  four  bams,  four  stables,  eight  gardens,  eight 
orchards,  100  acres  of  land,  100  acres  of  meadow,  100  acres 
of  pasture,  100  acres  of  wood,  100  acres  of  furze  and 
heath,  and  100  acres  <i4  land  covered  with  water,]  with  the 
appurtenances,  in  the  parish  and  manor  of  C  in  the  said 
county  of  H.  which  he  claims  as  his  right  and  inheritance, 
to  be  holden  of  tlie  lord  of  the  said  manor,  by  the  rod,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  by  the  rent  and  services  therefore  due  and  accu»- 
tomed,  and  into  which  said  messuages,  lands,  tenements, 
and  premises,  with  the  appurtenances,  the  said  E.  G.  hath 
not  entry  but  by  G.  G.  the  elder,  to  whom  B.  G.  demised 
the  same,  who  thereof  unjusdy,  and  without  judgment,  dis* 
seised  H.  G.  father  of  the  said  G.  G.  the  younger  ( of  which 
said  tL  G.  he  the  said  G.  G.  the  youngeri  as  to  the  said  mes- 
suages, lands,  tenements,  and  premises,  with  the  appur^ 
tenances,  is  hehr,  according  to  the  custom  of  the  said  manor, 
within  fifty  years  now  last,  &c. 

And  the  said  E.  G.  being  solemnly  called,  comes  by  T.  S. 
her  attorney,  and  the  said  E.  G.  heretofore,  to  wit>  on  the 
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daj  of last  past,  made  de&ult  here  after  she  waa  simi- 

moned,  &c.  so  that  it  was  then  commanded  A«  B.  bailiff 
of  the  manor  aforesaid,  and  officer  of  the  said  court  baron, 
that  he  should  take  into  the  hands  of  the  lord  of  the  said 
manor  the  messuages,  lands,  tenements,  and  premisesi  with 
the  appurtenances  aforesaid,  &c.  and  the  day,  &c  and  that, 
according  to  the  custom  of  the  manor  aforesaid,  he  shonU 
summon,  by  good  summoners,  the  said  £.  6.  to  be  here  at 

this  day,  to  wit,  on  the day  of in  the  year  of  our 

Lord then  next  following,  to  answer  the  said  G.  6.  the 

younger,  as  well  of  the  principal  plea  as  of  the  defimk 
aforesaid,  &c*  And  the  bailiff  now  here  witnesseth  the  day 
of  the  taking,  &c*  and  the  summons,  &c*  and  thereupon  the 
said  0. 6.  the  younger,  by  the  said  J.  D.  his  said  next  fnend 
in  court,  here  remits  and  releases  to  the  aforesaid  E.G.  her 

default  aforesaid,  which  slie  made  here  on  the  said day 

of  —  «  last  past,  and  the  said  G.  G.  the  younger,  by  the 
said  J.  D.  his  said  next  friend,  demands  against  the  said 
E.  G.  two  messuages,  &c. — {Go  an  with  the  cowU  to  ik 
end;  and  qfter  the  words  ''suit,  &c."  add  au  imparUmee^ 
thus.) 


Imparlanee, 


Another  imparl' 
ance. 


And  the  said  E.  G.  prays  leave  to  imparl  thereto  here 
until  the  next  court  baron  of  the  said  Sir  G.  W.  P.  baronet, 
lord  of  the  said  manor,  to  be  holden  in  and  for  the  same 
manor,  before  J.  J.  gentleman,  hb  steward  there,  of  the 

manor  aforesaid,  on the day  of  —  next    And 

she  hath  it,  &c«     The  same  day  is  given  to  the  said  G.  G« 
the  younger,  here,  &c« 

N.  B*  This  suit  was  afterwards  compromised,  but  set 
another  imparlance  and  plea  below. 

Manor  of  C.  in  the    )     The  general  court  baron,  &C  (the 

county  of  H,         >  usual  title)  on  the day  of — - 

in  the  year  of  our  Lord « 

And  now  here  at  this  court  comes  as  well  the  said  G.  G. 
the  younger,  by  the  said  J.  D.  his  said  next  friend,  as  the 
said  E«  G.  by  the  said  T.  S.  her  attorney  aforesud.  And  the 
said  E.  G.  further  prays  leave  to  imparl  to  the  count  a&re* 
said  here  until  the  next  court  baron  of  the  said  Sir  G.  W.P« 
baronet,  lord  of  the  said  manor,  to  b6  holden  in  and  tat  the 
same  manor,  before  J.  J.  gentleman,  his  steward  there,  of 
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the  manor  aforesaidi  on  the day  of next,  and  she     procbboiugs 

iath  it,  &c.     The  same  day  is  given  to  the  said  G.  G.  the    ®'  ^^y!"^ 

younger  here,  &c. 

Manor  of  C. 
in  the  county 

G.        ^ 
at  the  suit  of  s    And  the  said  E.  G.  by  T.  S.  her  attorney,  Tcnanft  pica*. 

G.         3  comes  and  defends  her  right  when,  &c.  and 


of  H.  S 


*In  a  writ  of    entry,    iwr 
abatemefU^  in  the  cui  and  per, 
the  demandant,  by  his  coant, 
demanded  six  messaages,  gix 
mills,  two  barns,  ttoo  stables, 
fix  oat-hoQses,  six  yards,  two 
gardens,    two    orchards,    one 
hmdred  acres  of  arable  land, 
one  hundred  acres  of  meadow 
land,    one    hundred    acres    of 
pasture  land,  oue  hundred  acres 
of  woodland,  one  hundred  acres 
of    underwood,    one    hundred' 
acres    of    land    covered  with 
water,  and  one  hundred  acres 
of  other  land,  with  the  appur- 
tenances, and  stated  his  title, 
as  cousin  and  heir  of  one  R.  S., 
opoo  whose  death  one  R.  T. 
abated,  and  devised  the  estate 
to  R.  D.  C.  and  S.  his  wife,  by 
whom   the   tenant  had   entry. 
The  tenant  as  to  the  said  mes- 
.rao^e^y  mills,  barns,  stables,  out- 
houses, gardens  and  orchards, 
and  thirty  acres  of  land,  eighty 
acres  of  meadow,  and  thirty 
acres  of  pasture,  with  the  ap- 
purtenances, parcel  of  the  said 
land    in    the  said   count    men" 
turned,  said,  **  that  the  demand- 
ant   ought   not    to    have  his 
seisin  of  the  messuages  or  te- 
nements, with  the  land  and  ap- 
purtenances in  the  said  count 
meotioaed,  or  any  part  thereof," 
and    pleaded  that  R.  S.  being 
seised  of  the  messuages,  &c. 
devised    the  same  (o  R.T.  in 
fee  that  R.T.  became  seised  of 
Che  messuages,  and  afterwards 
devisfc^d    tbem  to  S.  the  wife  of 
li«  I>.  C   and    her    heirs  for 
ever  ;    that  R.  D.C.  and  S.  his 


wife,  in  right  of  the  said  S. 
thereby  became  seised  in  fee, 
and  afterwards  levied  a  fine  to 
the  tenant  with  proclamations, 
**  of  all  the  said  tenements  in 
the  introductory  part  of  the 
plea  mentioned,  and  the  land 
whereon  the  said  buildings 
now  stand,  by  the  description  of 
four  messuages,  one  cloth  mill, 
four  barns,  four  stables,  one 
wharf,  four  curtilages,  four 
gardens,  four  orchards,  thirty 
acres  of  land,  thirty  acres  of 
meadow,  and  thirty  acres  of  pa*- 
ture,  with  the  appurtenances," 
as  by  the  said  fine  and  procla- 
mation made  thereon  now  re- 
maining  of  record  in  the  Court 
of  the  Bench  here  more  fully 
appears.  The  tenant  then 
averred  that  after  the  levying 
of  the  fine  he  entered  into  the 
messuages,  &c.  and  concluded 
his  plea  by  praying  judgment 
"  if  the  demandant  ought  to 
have  his  seisin  of  and  in  the 
messuages  or  tenements  with 
the  land  and  appurtenances  in 
the  said  count  mentioned*^  To 
this  plea  the  demandant  de- 
murred specially,  assigning 
for  causes ;  first,  that  the  plea 
was  double,  for,  alleging  the 
devise  by  R.  S.  to  R.T.  and  by 
R.  T.  to  S.  the  wife  of  R.  D.  C. 
and  also  the  fine  levied  by 
R.  D.  C.  and  S.  hi?  wife  to  the 
tenant,  either  being  a  sufficient 
answer ;  secondly,  that  though 
the  plea  began  by  selecting  pari 
only  of  the  premises  mentioned 
in  the  count,  it  averred  that 
the  demandant   ought  not  to 
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saysi  that  the  said  H.  G.  the  father  of  the  said  G.  6.  the 
youngeri  was  not  seised  of  the  said  messuages,  lands,  tene- 
ments, and  premises,  with  the  appurtenances,  in  manner  and 
form  as  the  said  G.  G.  the  younger,  by  his  plaint  and  de- 
claration above  supposes.  And  of  this  she  puts  herself 
upon  the  country,  &c. 


have  seisin  of  the  messHoges, 
Sfc.  or  any  part  thereof^  and 
concloded  by  praying  judg- 
ment of  all;  thirdly,  that  the 
/tne^  as  pleaded,  appeared  not 
to  have  been  levied  of  all  the 
tenements  in  the  introductory' 
part  of  the  plea  mentioned, 
and  as  to  which  the  plea  was 
pleaded;  and  lastly ^  that  the 


plea  did  not  verify  the  fine,  % 
the  record  thereof,  but  con- 
cluded with  a  genend  Terifict- 
tioo  and  prayer  of  jadgmeot; 
the  tenant  thereby  attemptiog 
to  put  in  issue  matter  of  re- 
cord, and  make  it  triable  per 
pais; — ^held,  that  the  plet  wts 
good.  1M.<&  P.  102.-4  Biog. 
428,  S«C. 
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Berkshire f  to  wit, — Command  C,  D.  ^  (the  tenant  of  the  Pradpe  for  writ 
freehold,)  that  justly  and  without  delay^  she  render  to  A.  B.  f^and  and  wife*, 
and  £.  his  wife,  [four  messuages,  four  gardens,  and  four 
acres  of  land  J  with  the  appurtenances,  in  the  parish  of  T. 
in  Berkshire,  which  they  claim  to  be  the  right  and  inherit- 
ance of  the  said  E.     Returnable  on (  a  general  return* 

day.) 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Writ  of  right. 
Kingdom  of  Great  Britain  ahd  Ireland  king,  defender  of  'SZt'^amC' 
the  Faith,  &c.  to  the  sheriff  of  [Sussex,]  greeting : — Com- 
mand C.  D.  ^  that  justly  and  without  delay,  he  render  unto 
A.  B.  [one  piece  of  garden  ground,  containing  in  length 
59  feet,  and  in  breadth  27  feet,  and  one  curtilage,]  with  the 
appurtenances,  in  the  borough  of  H.  which  the  said  A.  B. 
claims  to  be  his  right  and  inheritance,  and  to  hold  of  us  in 
chiefs,  and  whereof  he  complains  that  the  said  CD.  un- 
justly deforces  him,  and  unless  he  shall  do  so ;  and  if  the 


*  See  form,  2  Saand.  45,  n.  4. 
Formerly  it  was  usnal  to  pro- 
ceed by  writ  of  right  out  of 
the  lord's  court,  which  was 
from  thence  removed  into  the 
county  court,  and  afterwards 
into  the  Common  Pleas ;  but 
the  modern  practice  is  to  make 
the  writ  of  right  retamabie 
immediately  in  the  Common 
Pleas ;  and  now  it  is  not  even 
necessary  in  the  writ  to  insert 
the  words  quia  domimu  remisit 
curiam ;  see  Booth  on  Real  Ac- 
tions, 91. — 'i  Saund.  46,  n.  4. 
Fitz.  N.  B.  6,  F.  6.  B.  7th  ed. 
The  proceedin<(s  in  a  writ  of 
ri^ht  are  very  ably  pointed  out 
in  Lee's  Diet.  Prac.  tit. "  Right!* 
2d  edit.  As  to  the  four  knights, 
and  the  trial  of  the  writ  of 
ri^ht.  see  2  C.  &  P.  187.  — 
1  iVf.  &  P.  2. 

Leave  has    been    given  to 

N  N 


amend  where  blanks  were  left 
for  the  name  of  the  demandant's 
attorney,  and  for  the  word 
"  esplees."  2  M.  &  P.  478. 

A  writ  of  right  lies  for  tithes, 
32  Hen.  8.  c.7.  8.7. — ^Toller  on 
Tithes,  19. — ^Adams  on  Eject. 
But  see  Roscoe  on  Seal  Ac- 
tions, 23.— Fitz.  N.  B.  1.  B. 

^  A  misnomer  of  the  chris- 
tian name  of  the  tenant  can 
only  be  taken  advantage  of  by 
plea  in  abatement,  2  M.  &  P. 
318. 

«  See  forms,  3  Wils.  669.— 
10  Wentw.  219.— Com.  Dig. 
Droit,  C.  (c.  1.)  —  Booth  on 
Real  Actions,  91. — See  also  a 
form  at  the  suit  of  assignees  of 
a  bankrupt,  2  Hen.  Bla.  444. 

*•  These  latter  words  are  un- 
necessary, see  2  Saund.  46, 
note  4. 
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Warrant  to  the 
bailiff  ^ 


The  form  of  the 
bailiff's  sam- 
moiu*. 


said  A«  B.  shall  give  you  security  to  prosecute  his  cLum, 
then  summons,  by  good  sumroonersi  the  said  C.  D.  that  he 

be  before  our  justices  at  Westminster,  on (a  general 

return  day^  to  shew  wherefore  he  hath  not  done  it,  and 
have  you  there  the  summoners  and  this  writ.  Witness  cur- 
self  at  Westminster,  on  the day  of in  the  • — 

year  of  our  reign.  Because  C.  D.  of  N.  chief  lord  of  that 
fee,  hath  thereof  remitted  to  us  his  court  \ 

£.  F.  sheriff  of to  6.  H.  and  I.  K.  my  bailifi  for 

this  time  only,  greeting : — By  virtue  of  a  writ  of  right 
patent  of  our  lord  the  king  to  me  directed,  I  command  you 
that  you  command  C.  D.  that  jusdy  and  without  delay  {here 
the  writ  is  recited^)  and  unless  he  shall  do  it,  then  summon 
the  said  C.  D.  that  he  be  before  our  justices  at  Westminster, 

on ( the  return  of  the  writ,)  to  shew  wherefore  he  w3l 

not  do  it,  and  that  after  the  said  summons  is  made,  you 
do,  at  the  most  usual  door  of  the  parish  church  of  the 
parish  of on  Sunday  next  after  the  said  summons,  im- 
mediately aft^r  divine  service  is  ended,-  proclaim  the  said 
summons,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided.  Given  under  the  seal  of  my  office, 
the day  of in  the year  of  the  reign,  &c. 

By  the  same  sheriffl 

By  virtue  of  his  majesty's  writ  of  right  patent,  to  the 

sheriff  of directed,  and  by  virtue  of  the  siud  sheriffs 

warrant  to  us  directed,  we  do  hereby  require  and  command 
you,  that  you  render  to  A.  B.  (^c.  as  in  the  writ,)  ^as  he 
alleges  and  complains,  that  you  the  said  C.  D.  keep  him  out 
of  the  same,  and  if  you  reftise  so  to  do,  then  we  do  hereby 
summon  you,  that  you  be  and  appear  before  hb  majesty's 

justices  at  Westminster,  on  {the  return  of  the  writ,) 

to  shew  cause  why  you  do  not. 


(Signed) 


G.H. 
and 
I.  K. 


*  The  insertion  of  the  latter 
words  is  not  now  neoessary ; 
see  the  preceding  note,  and 
should  be  omitted  if  the  words 
*<  and  to  hold  of  us  in  chief,*' 
be  inserted,  2  Saond.  45,  n.  4. 

^  The  warrant  and  proceed- 


ings are  nearly  the  same  as  m 
dower,  ante,  1312,  13,  and  tee 
the  observations,  2  Saond.  44, 
note  4. 

^  See  2  Saund.  45,  note  4,— 
Lee's  Diet  Prac  2d  edit. 
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Received  ■    ■  ■  procbbdinos 

i  John  Doe,  relative  to 

\                   _        '  WRITS  OF  RIGHT 


Pledges  of  prosecution  v       and 


i  Richard  Roe.  Sheriff '»  retorn 

indoraed  on  the 


Summoners  of  the  within-named  C. 


writ 


ft. 


!.D.^   and 
ILK- 


And  after  the  aforesaid  summons  made,  to  wit,  at  the 

most  usual  door  of  the  parish  church  of within  specified, 

within  which  the  tenements  within  mentioned  do  lie,  upon 

the  Lord's  day,  to  wit,  the day  of in  the  year  of 

our  lord immediately  after  divine  service  and  sermon 

in  the  said  church  was  ended,  I  made  proclamation  of  the 
said  summons,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided. 

E.  F.  sheriff. 

/  John  Doe,  The  return  in- 

Tki    '1         .  X    1  J  dor»ed  on  the 

Fledges  to  prosecute  <       and  writ  of  right  *». 

C  Richard  Roe. 

r  E«  F. 

The  summoners  of  the  within-named  C.  D.  are<    and 

(G.H. 
And  at  the  most  usual  door  of  the  parish  church  of 


within  mentioned,  on  Sunday,  the day  of in  the 

year  within  written,  immediately  after  divine  service  and 

sermon  ended,  I  did  cause  public  proclamation  to  be  made, 

according  to  the  form  of  the  Statute  in  such  case  made  and 

provided. 

I  J.  W.  esq.  '\ 

The  answer  of*?       and       %  sheriff. 

(  J.  B.  esq.  J 

Staffordshire. — Ne  recipiatur  to  be  entered  against  the  Form  of  entry  of 
tenant  C.  D.  claiming  his  essoign  to  a  writ  of  right  at  the  "*  rectpiaiuT. 
suit  of  A.  B.  demandant.    Dated,  &c. 

M.  &  S.  attornies  for  the  demandant. 

In  (or  on  the  return  of  writ)  {county)  essoign  for  C.  D.  Form  of  entry 
at  the  suit  of  A.  B.  "^t^HT" 

( Date.)  In  right. 

*  See  next  form,  and  note.  *  See  2  Saand.  45,  note  4. — 

**  3  Wil8.  55«.— -2  Sauiid.  45,      Lcc's  Diet.  Prac.  2d  ed.  vol.  ii. 
note  4. 
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Unless  the  plaintiff  adjourns  the  essoign  within days 

after next,  after days  of ,  a  fum  prat  will  be 

entered. 

On {general  return-day^  in Term,  in  the 

1st  year  of  the  reign  of  King  William  the  Fourth. 
The  tenant*s  essoign,  at  the  instance  of  the  demandant, 

Entiy  of  adjourn-  is  adjourned  until  the {general  retum-dayJ) 

ment  of  tlie  te-  ^yf^    j    t  of  the  essoigns. 

nantt  essoign  ^  ^ 


PROCBKDIIIG9 

RBLATIVE   TO 

WRITS  OP  KIGHT 

Rale  given  by  the 
clerk  of  the  es- 
soigns, and  writ- 
ten following  the 
p  receding  entry  *• 

[  1358  ] 


Entry  of  adjonm- 
ment  of  essoign  *^. 


The  writ  of  grand 
cape**. 


Essoign  adjourned  until . 

By  E.  F.  attorney  for  the  demandant 

William  the  Fourth,  &c.  to  the  sheriff  of  [Middlesex,] 
greeting: — ^Take  into  our  hands,  by  the  view  of  honest  and 
lawful  men  of  your  county,  [ten  messuages,  ten  gardens,  &c.] 
with  the  appurtenances,  in  the  parish  of  St.  John,  Hackney, 
which  Francis  John  Tessin,  esquire,  in  our  court  before  our 
justices,  claims  to  be  his  right  and  inheritance,  and  to  hold 
of  us  in  chief,  and  whereof  he  complains  that  C.  D.  unjustly 
deforces  him  by  our  ^rit  of  right  through  the  default  of 
the  said  C.  D.  and  the  day  of  the  caption  make  known  to 
our  justices  at  Westminster,  by  your  letters  sealed,  and 
summon  by  good  summoners  the  said  C.  D.  that  be  be  before 

our  justices  at  Westminster,  on {general  return-day,) 

thereof  to  answer  and  to  shew  wherefore  he  was  not  in  our 

court,  before  our  justices  at  Westminster,  on last  past, 

as  he  was  summoned,  and  have  you  there  the  names  of 
those  by  whose  view  you  shall  have  done  this,  the  sum- 
moners, and  this  writ.  Witness,  Sir  N.  C.  T.  at  West- 
minster, the day  of in  the year  of  our  reign. 


The  sheriff's  re-        By  virtue  of  this  writ  to  me  directed,  on  the day 

thUwruT"* "^^    ^^ ^"  *®  y^^^  ^^^^^"  written,  I  have  taken  into  the 


*  See  Lee's  Diet.  Prac.  2d 
edit  vol.  ii.  tit.  ''Right." 

**  See  a  form,  10  Wentw.220, 
and  2  Saund.  45,  note  4. 

^  See  Lee's  Diet  Prac.  2d 
edit 

**  3  Wils.  568;  see  2  SaunJ. 
45,  n.  4,  and  similar  forms  aod 
proceedings  in  Dower,  ante. 
1314.      If  C.   D.    the   tenant 


having  been  legally  sammonetl, 
do  not  appear  at  the  retnra- 
day  of  the  original  writ,  hot 
makes  default  thereupon, a  writ 
of  grand  cape  is  to  be  issued, 
the  tenor  wliereof  is  as  abore. 
*  See  form,  Lee's  Diet.  Prac. 
2d  edit;  and  in  dower  and 
alias  cajie,  ante,  1314,  and 
2  Sau(id.  45,  note  4. 
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hands  of  our  lord  the  king,  by  the  view  of and 

good  and  lawful  men  of  my  county,  the lands  and  tene- 
ments within  mentioned,  with  the  appurtenances,  as  I  am 

within  commanded,  and  I  have,  by and  given 

notice  to  the  within-mentioned  C.  D.  to  be  and  appear 
before  his  majesty's  justices  at  Westminster,  at  the  time 
and  place  within  mentioned,  as  I  am  also  within  commanded. 

Summoders  of  the  within-named 


Sheriff. 


PROCBBDINGt 

RELATIVE   TO 

WRITS  OF  RIGHT 


In  the  Common  Pleas. 


Term,  —  WiU.  4. 


Berkshire,  to  wit. — ^A.  B.  and  E.  his  wife,  by ,  their  Connt  by  hn». 

attorney,  demand  against  C.  D.  widow,  [four  messuages,  four  o^'tije^hunbaod 
gardens,  and  four  acres  of  land,]  with  the  appurtenances,  a»ii  wife's  aeUin* 

in  the  pajdsh  of ,  in  the  county  of ,  which  they 

the  said  A.  B.  and  E.  claim  to  be  the  right  and  inheritance 
of  her  the  said  E.  by  writ  of  our  said  lord  the  king  of 
right,*  and  whereupon  they  say  that  they  themselves  were 
seised  of  the  tenements  aforesaid,  with  the  appurtenances, 
in  their  demesne,  as  of  fee  and  right,  in  right  of  her  the 
said  E.  in  the  time  of  peace,  in  the  time  of  our  present 
sovereign  lord  the  king,  to  wit,  within  thirty  **  years  last 
past,  by  taking  the  esplees  ^  thereof  to  the  value,  &c.  and 
that  such  is  their  right  they  offer,  &c. 


,  to  wit. — A.  B. by ,  his  attorney,  demands  Count  in  writ  of 

against  C.  D.  [tlie  premises,  as  in  the  writ]  in  the  county  jjfa^jant'i'^ow*'*" 

of ,  which  he  the  said  A.  B.  claims  to  be  the  right  and  wisin**. 

inheritance  of  him  the  said  A.  B.  by  writ  of  our  said  lord 


*  See  forms,  2  Saiind.  45, 
note  4. — Rast.  Ent.  241  a. — 
Co.  Ent.  182.  At  the  suit  of 
assignees  of  a  bankrupt,  see 
2  Hen.  Bla.  444. 

^  See  Cro.  Jac.  292,  and 
Yel7.  211.  Error  was  assign- 
ed because  the  demandant  did 
not  say  in  his  count,  within 
thirty  years  last  past,  because 
the  statute  of  limitations, 
32  Hen.  8.  c.  2.  renders  it  ne- 
€e8$ary  to  .bring. a  writ  of  right 


on  demandant's  own  seisin 
within  thirty  years,  and  upon 
the  seisin  of  his  ancestor  within 
sixty  years,  1  Bulst.  162. — 
2  Sannd.  45,  note  4. 

^  What  a  taking  of  the  cs-  . 
plees,  see  3  B.  &  C.  302. — 
Ante,  1330.  In  2  M.  Si  P. 
478,  an  amendment  was  allow- 
ed where  a  blank  was  left  for 
the  word  "  esplees." 

^  See  the    preceding   form, . 
and  note. 
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[  1360  ] 

Count  on  seisin 
of  demandant's 
father  i». 


the  king  of  right,  and  whereupon  he  says,  that  he  himself 
was  seised  of  the  tenements  aforesaid,  witli  the  appurte- 
nances, in  his  demesne,  as  of  fee  and  right,  in  the  time  of 
peace,  in  the  time  of  our  present  sovere^  loni  ihe  king, 
to  wit,  within  thirty  jrears  last  past,  by  taking  the  espkes* 
thereof  to  the  value,  &c.  and  that  such  is  his  right  he 
ofiers,  &c. 

Sussex,  to  wit. — ^A.  B.  esquire,  by  ■  ■  ,  his  attorney,  de- 
mands against  C.  D.  [one  piece  of  garden  ground,  contsin- 
ing  in  length  fifty^nine  feet,  and  in  breadth  twenty-seren 
feet,  and  one  curtilage,]  with  the  appurtenances,  in  the  bo- 
rough of ,  as  his  right  and  inheritance,  by  the  writ  of 

the  lord  the  now  king  of  right,  and  thereupon  the  said 
A.  B.  says,  that  £.  F.  esquire,  deceased,  the  late  father  of 
the  said  A.  B.  was  seised  of  the  piece  of  garden  gronnd 
and  curtilage  aforesaid,  with  the  appurtenances,  m  his  de- 
mesne as  of  fee  and  rights  hi  the  time  of  peace,  in  the 
time  of  the  lord  George  the  Third,  late  king  of  Great 
Britain,  to  wit,  within  sixty  years  now  last  past,  by  taking 
the  esplees  thereof  to  the  value,  &c.  and  firom  the  said  £.  F. 
the  right  descended  to  the  said  A.B.  who  now  demands  the 
same  as  son  and  heir  of  the  said  E.  F.  and  that  such  in  hb 
right  he  offers,  &c. 


Another  form  of 
connt  on  seisin 
of  demandant's 
ancestor  **• 


[Proceed  as  in  the  form,  ante,  1359,  to  the  asterisk, 
and  then  as  foUows :"] — And  thereupon  they  say,  that£.F. 
deceased,  whose  heir  the  said  E.  is,  was  seised  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  in  his  demesne  as 
of  fee  and  right*,  in  the  time  of  peace,  in  the  time  of  the 
lord  George  the  Third,  late  king  of  Great  Britain,  to  wit, 
within  sixty  years  now  last  past,  by  taking  the  esplees  and 
profits  thereof  to  the  value,  &c.  and  from  him  the  said 
E.  F.  because  he  died  without  issue,  the  right  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  descended  toG.U. 


*  See  ooto  ^,  in  the  pre- 
ceding page. 

^  This  form  was  settled  by 
two  very  eminent  Pleaders  at 
the  bar.  See  another  form, 
3  Wils.  419,  661.— 3  B.  *  P. 
453,  and  next  form.  The  de- 
mandant who  counts  ou  seisin 
of  his  ancestor  must  shew  how 


he  is  heir*  3  B.  &  P.  463.— 
2  Saund.  45  a,  in  notes,  and 
see  ante,  571,  note. 

«  The  words  "  of  right  **  are 
necessary,  see  5  East,  272* 

^  See  a  form,  2  Saood.  46, 
note  4. 

"  As  to  these  words  which 
are  necessary,  see  5  Bast,  272- 
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his  brother  and  heir,  and  irom  the  said  G.  H.  the  right  of  procbsdimos 
the  tenements  aforesaid,  with  the  appurtenances,  descended 
to  I.  K.  the  son  and  heir  of  the  said  G.  H.  and  from  the 
said  L  K.  the  soO|  the  right  of  the  same  tenements,  with 
the  appurtenances,  descended  to  the  said  £•  daughter  and 
heir  of  the  said  G.  H.  and  wife  of  the  said  A.  B.  who  now  de- 
mand the  same;  and  that  such  b  their  right  they  oflfer,  &c. 

[  1361  ] 
• ,  to  wit. — ^A.  B.  by         ,  his  attorney,  demands  against  Coont  on  ■  seisia 

C.  D.  two  messuages,  two  gardens,  &c.  [describe  thetni]  with  ^J^  ^  "^  motbo' 

the  appurtenances,  in  the  parish  of ,  as  his  right  and  »"»  "js*^'  «f  **>« 

inheritance,  by  writ  of  the  lord  the  king  of  right,  and 

thereupon  he  saith,  that  E.  F.  and  G.  his  wife,  father  and 

mother  of  the  said  A.  B.  the  now  demandant,  and  who  are 

both  dead,  were  in  their  life-times  sebed  of  the  tenements 

aforesaid,  vdth  the  appurtenances,  in  their  demesne,  as  of 

fee  and  right,  in  right  of  the  said  G.  in  the  time  of  peace, 

in  the  time  of  the  lord  George  the  Third,  late  king  of  Great 

Britain,  to  wit,  within  sixty  years  now  last  past,  by  taking 

the  esplees  thereof  to  the  value,  &c.  and  from  the  said  G. 

the  right  descended  to  the  said  A.  B.  who  now  demands  the 

same,  as  son  and  heir  of  the  said  G. ;  and  that  such  is  his 

right  he  offers,  &c. 

Detan^  to  wit. — A.  B.  by ,  his  attorney,  demandeth  Coont  by  the  heir 

against  C.  D.  [the  manor  of  Bumeby,  otherwise  Burneberry, 
with  the  appurtenances,  eight  messuages,  eight  cottages, 
eight  barns,  eight  stables,  eight  curtilages,  eight  gardens, 
eight  orchards,  400  acres  of  land,  400  acres  of  meadow, 
400  acres  of  pasture,  400  acres  of  wood,  400  acres  of  furze 
and  heath,  and  SOO  acres  of  land  covered  with  water,]  with 
the  appurtenances,  in  the  parishes  of  Bratton,  Clovelly, 
Breadwood,  Widger,  and  Trusleton,  in  the  county  aforesaid, 
as  his  right  and  inheritance,  by  writ  of  the  lord  the  king  of 
right,  and  thereupon  he  saith,  that  E.  F.  widow,  long  before 
the  making  the  devise  hereafter  mentioned,  was  seised  in 
her  demesne,  as  of  fee,  of  and  in  the  premises  hereafter 
mentioned  ^  and  being  so  seised  thereof,  afterwards,  and 


■  From  Mr.  Serjeant  Bond's  ^  Qutere^  if  the  words,  *'  by 

MSS.    See  a  count  by  a  de-  taking  the  esplees  thereof  to 

niandant  claimiug  title   under  the  valae,    drc.    within    sixty 

a  devisee,  and  pleas  thereto,  years  last  past,"  ought  not  to 

10  WeDtw.  2 Id.  be  inserted. 
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i*iiocEBDiNC9    by  her  last  will  and  testament  in  writing,  bearing  date  the 

HELATIVK  TO 

imiTs  uv  RIGHT  day  o{ ,  in  the year  of  the  reign  of  our  hte 

sovereign  lady,  by  the  grace  of  God,  of  Engknd,  Scot- 
knd,  &c.  queen,  defender,  &c*  gave,  devised,  and  bequeath* 
ed,  unto  6.  H.  son  of  I.  K.  all  the  messuages,  lands,  and 
tenements,  annuities,  rents,  reversions,  and  services,  iridi 
their  and  every  of  their  appurtenances,  within  the  parishes 
of  Bratton,  Clovelly,   Breadwood,  and  Widger,  and  else- 
where, within  the  limits  of  Cornwall  and  Devon,  whereof 
the  aforesaid  manor  and  tenements,  with  their  appurtenances, 
above  demanded,  were  and  are  part  and  parcel,  to  have  and 
to  hold  to  him  the  said  G.  H.  and  the  heirs  male  of  his 
body  lawfully  begotten,  or  to  be  begotten,  and  for  want  of 
such  issue,  then  to  the  second,  third,  fourth,  fifth,  sizthi 
and  seventh,  youngest  son  of  the  said  I.  K.   and  younger 
brothers  to  the  said  G.  H.  and  the  heirs  male  of  such  of  his 
younger  brothers,  and  his  and  their  issue  male  that  should 
be  in  priority  of  birth  and  seniority  of  age,  the  ekler  of 
such  of  his  younger  brothers,  and  his  heirs  male  to  be  al- 
ways preferred  before  either  brothers  and  heirs  male,  and 
for  want  of  issue  male  in  the  said  G.  H.  and  all  his  younger 
brothers,  then  to  L.  B.  gentleman,  grandfather  of  the  said 
A.  B.  the  now  demandant,  by  the  name  and  description  of 
L.  B.  of,  &c.  gentleman,  my  kinsman,  and  to  the  right  heirs 
of  the  said  L.  B.  for  evermore ;  and  the  said  A*  B.  the  de- 
mandant, further  saith,  that  the  said  E.  F.  having  made 
such  her  will  as  aforesaid,  afterwards,  to  wit,  some  time  in 
the  year  of  our  Lord ,  died,  without  altering  or  revok- 
ing the  same,  upon  whose  death  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  by  virtue  of  the  said  will, 
came  to  the  aforesaid  G.  H. ;  and  the  said  A.B.  the  nov 
demandant,  further  saith,  that  the  aforesaid  G.  H.  and  all 
his  younger  brothers,  died  without  issue  male,  and  the  re- 
mainder in  the  said  tenements,  with  the  appurtenances,  not 
having  been  barred  according  to  the  law  of  this  realm,  the 
fee-siuiple  and  inheritance  of  and  in  the  manor  and  tene- 
ments aforesaid,  with  the  appurtenances,  vested  in  N.  B. 
the  eldest  son,  and  heir-at-law  of  the  said  L.  B.   and  first 
devisee  in   remainder  named  in  the  said  \ull,   which  saiJ 

N.  B.  died  some  time  in  the  year  of  our  Lord ,  and  by 

virtue  of  the  said  will  the  said  N.  B.  had  seisin  and  right 
of  possession  of  and  in  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  in  the  time  of  peace,  in  the  time  of 
the  lord  George  the  Third,  king  of  Great  Britain,  &c.  [to 
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wit,  witUn  sixty  years  now  last  past,  by  taking  the  esplees     procrrdinos 
thereof*  to  theTahie,  &e.  within  the  aforesaid  sixty  years,  hvrits  o'rKiauT 
by  virtue  also  of  the  said  will,  and  from  the  said  N.B.  the 
right  descended  to  the  said  A.  B.  the  now  demandant,  who, 
88  son  and  heir  of  the  said  N.  B.  now  demands  the  same ; 
and  that  sueh  is  his  right  he  offers  suit,  &c.] 

And  the  said  C.  D.  by  *^—  her  attorney,  comes  and  de-  Ponn  of  demand- 
fends  her  right,  when,  &e.  and  demands  a  view  of  the  tene-  [l|J  counts  *^*' 
ments  aforesaid,  with  the  appurtenances,  and  she  has  it,  and       r  jggg  i 
a  day  is  given  to  the  said  parties  here,  until,  &c.  and  in  the 
mean  tune,  &c. 

And  the  said  C,  D.  by  R.T.  his  attorney,  comes  and  de-  The  like  in  an- 
mands  that  be  niay  have  a  view  of  the  tenements  aforesaid,  ^  ^'  ^"°  ^* 
with  the  appurtenances,  whereof,  &c* 


Term,  —  WiU.  4. 


C     And   the  said  C.  D.  {the  tenant).  Demand  of  ?iew 
.  \  by  L.  M.  his  attorney,  comes  and  '"  *"**  *^'  ^""  * 


In  right. 
C.  D.  the  tenant, 
ats. 
A.  B.  the  demandant 
defends  the  right,  when,  &c.  and  demands  a  view  of  the 
tenements  aforesaid,  w*ith  the  appurtenances,  &c.  [and  he 
has  it,  &c. ;  a  day  is  given  to  the  said  parties  here  until,  &c. ; 
and  in  the  mean  time,  &c.] " 

William  the  Fourth,  &c.  to  the  sheriff*  of  Sussex,  greet-  Writ  of  view '. 
ing : — We  command  you,  that  without  delay  you  cause  C.  D, 


*  What  a  sufficient  taking, 
see  3  B.  &  C.  302.— Ante, 
1339. 

^  See  form,  2  Saund,  46  b. 
D.  4. — Booth  on  Real  Actions, 
40;  and  sec  form,  Wiiies,  344. 
See  also  the  next  form,  and 
note. 

^  See  forms,  2  Saand.  45  b, 
n.  4. — Booth  on  Real  Actions, 
40,  and  the  form  of  the  demand 
and  counterplea  of  view  tn 
formedcn,  Wiiies,  344.  When 
the  tenant  appears  according 
to  the  exigency  of  the  writ,  he 
may  pray  a  view,  either  before 
or  aHer  the  count,  and  after 
imparlance,    Wiiies,     344.  — 


2  Saund.  45,  note  4,  and  id. 
45  h. 

<>  See  Lee's  Diet.  Prac.  2d 
edit.  vol.  ii. 

^  The  words  between  tiio 
brackets  are  not  part  of  the 
demand. 

'  This  form  was  settled  by 
two  eminent  Pleaders  at  the 
bar.  See  2  B.  &  P.  384.  See 
another  form,  2  Sannd.  45  b, 
n.  4. — Booth  on  Real  Actions, 
03, 40.  The  following  observa- 
tions and  directions  were  made 
by  the  Pleaders  who  prepared 
the  writ.  There  must  be  nine 
returns  between  the  teste  and 
return  of  a  writ  of  view,  and 
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widow,  to  have  a  view  of  one  piece  of  garden  ground,  con- 
taining in  length  59  feet,  and  in  breadth  87  feet,  and  oae 
curtilage,  with  the  appurtenances,  in  the  borough  of  E 
which  A,  B.  in  our  court,  before  our  justioes  at  WefitminstcT) 
claims  as  his  right  and  inheritance,  by  our  writ  of  rigK 
and  appointed  four  knights  of  those  present  at  the  view,  to 
be  before  our  said  justices  at  Westminster,  ia  15  days  d 
Easter,  to  testify  such  view,  and  have  you  then  there  iut 
names  of  those  knights,  and  this  writ. 

Witness,  Sir  N.  C.  Tindal,  knt.  at  Westminster,  the  — 
day  of  —  in  the  1st  year  of  our  reign. 


The  like  writ  of 
▼lew  in  aiioiber 
form  *. 


William  the  Fourth,  &c. — ^We  command  you,  that  with- 
out delay  you  cause  C.  D.  widow,  to  have  a  view  of  [four 
messuages,  four  gardens,  and  four  acres  of  land,]  with  the 
appurtenances,  in  the  parish  of  T.  which  A.  B.  and  E.  bis 
wife,  in  our  court,  before  our  justices  at  Westminster,  daim 
to  be  the  right  and  inheritance  of  the  said  EL  against  die 
said  C.  D.  by  our  writ  of  right,  and  inform  four  knights 
of  those  who  shall  be  present  at  that  view,  that  they  be 
before  our  justices  at  Westminster  (on  such  a  day)  to 


they  must  be  filled  op  in  the 
draft  accordingly.  Perhaps 
the  signer  and  sealer  of  the 
writ  may  not  object  to  it,  even 
if  the  teste  were  filled  up  as 
of  last  Trinity  Term.  The  de- 
*mandant,  or  his  agent,  must  be 
prepared  to  point  out  the  land 
in  question  to  the  sheriff,  in  or- 
der that  he  may  shew  it  to  the 
tenant  and  the  viewers,  or  four 
knights  (who  need  not  really  be 
knights),  and  the  sheriff  mast 
give  the  tenant  (the  defend- 
ant) notice  of  the  time  when 
view  will  be  given,  which  may 
be  at  any  time  before-  the  re- 
tarn.  It  may  not  be  impro- 
per for  the  demandant's  agent 
to  serve  the  tenant  or  his  attor- 
ney immediately  with  an  ap- 
pointment corresponding  with 
the  one  made  by  the  sheriff. 
The  sheriff's  summons  should 
be  served  upon  the  defendant 
himself,  if  resident  within  the 


county,  hot  if  not  it  can  odIj 
be  left  upon  the  premises  de- 
manded, in  which  case  the  no- 
tice to  the  attorney  will  be 
peculiarly  requisite.  The  re- 
tarn  mast  depend  on  the  te- 
nant's (the  defendant)  attend- 
ing or  not  attending,  by  bio- 
self  or  his  agent,  to  take  tbe 
view,  which  the  deinaDdiot's 
agent  must  be  prepared  to  give 
with  accuracy,  and  in  exact 
conformity  to  the  descriptioa 
in  the  writ  After  the  retora 
the  tenant  is  at  liberty  to  cist 
another  essoign,  which  mst 
be  adjourned  for  at  least  fifteea 
days  more,  hot  if  not  ca&t  oa 
the  very  day  a  iie  redfUlm^ 
may  be  entered  with  the  clerk 
of  the  essoigns.  See  2  Stand. 
45,  note  4,  and  id.  45  b.  e. 

•  See  2  Saund.  45  b,  nets  4. 
Booth  on  Real  Actions,  93.— 
Lee's  Diet.  Prac.  vol.  iL  2d  ed. 
Ut.  «/J^&l." 
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testify  such  view,  and  have  the  names  of  the  knights,     phocbboiiios 

•^  ,  '  RELATIVE  TO 

and  this  writ.  writs  of  riobt 

Witness,  Sir  N.  C.  Tindal,  knt. 
at  Westminster. 

By  virtiiie  of  this  writ  I  humhly  certify  to  the  justices  with-  Rctuni  to  writ 
in  named,  that  I  caused  C.  D.  in  the  writ  within  named,  to  defcnduit  had 
have  a  view  of  the  tenements  aforesaidi  with  the  appurte-  aww». 
nances  within   specified,   in  the  presence  of,  &c.  {naming 
them)f  four  knights  of  my  county,  who  were  present  at  the       [  1365  ] 
said  view,  and  I  have  summoned  the  said  knights  to  appear 
before  our  said  lord  the  king's  justices,  at  Westminster,  on 
the  day  in  the  said  writ  within  specified,  to  testify  the  said 
view,  as  by  the  said  writ  I  am  within  commanded. 

£.  £.  sheriff. 

By  virtue  of  this  writ,   I  certify  to  the  justices  within  Return  that  de- 
written,  that  no  one  on  the  part  of  the  said  A.  B.  came  to  "p"^"  ^ '^h^ 
shew  me  th^  messuages,  &c.  with  the  appurtenances  within  the  land  ^ 
written ;  therefore  nothing  has  been  as  yet  done  by  me  for 
the  execution  of  this  writ. 

£.  F.  sheriff. 
In  the  Common  Pleas. 

Term,  —  WiU.  4. 


ats.     >     And  the  said  C.  D.  {fhe  tenant)  by  E.  F.  his  at*  Entnr  of  prayer 

S  torney ,  comes  and  says,  that  before  the  day  of  ^      *' 

suing  forth  the  original  writ  of  him  the  said  A.  B.  one  6.  H. 
was  seised  {here  the  matter  of  fact  must  be  stated  as  it  is,) 
without  whom  he  the  said  C.  D.  cannot  bring  the  tenements 
aforesaid,  with  the  appurtenances,  into  plea,  nor  answer 
the  said  A.  B.  thereof,  and  he  prays  dd  of  him  the  said 
G.H.  and  it  is  granted  to  him,  &c.  therefore  the  sheriff  is 
commanded,  that  he  summon  by  good  summoners,  the  said 
G.  H.  that  he  be  here  on,  &c.  to  join,  together  with  the 
said  C.  D.  in  answering  the  said  A.  B.  in  the  plea  aforesaid, 
of,  &c.  the  same  day  is  given  to  the  parties  aforesaid, 
here,  &c. 


^  See  form,  2  Saand.  45  b,  an  alias  writ  of  view  is  issued, 

n.  4  — Lee's  Diet.  Prac.  vol.  ii.  Id.  40. — 2  Saand.  45  b.  n.  4. 
2d  cd.  tit.  "Right:'  «  See  Lee's  Diet.  Prac.  vol.ii. 

^  See  Booth   on  Real  Ac-  2d  edit.  tit.  *'Rigkt:'—^  Saund. 

tions,  41.     Upon  this  return  45  c,  in  notes. 
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And  the  said  C.  D.  by her  attorney,  cones 

*and  says,  that  before  the  day  of  suing  forth  the  oii- 
ginal  writ  of  them  the  said  A.  B.  and  £.  his  wife,  one  A.M. 
gentleman,  was  seised  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  his  demesne,  as  of  fee ;  and  being  so 
thereof  seised,  he  the  said  A.  M.  afterwards,  to  wit,  on  the 

day  of in  the  year  of  our  lord at  the  parish 

aforesaid,  duly  made  his  last  will  and  testament,  in  writiDg, 
and  thereby  gave  and  devised  the  tenements  aforesaid,  vith 
the  appurtenances,  to  the  said  C.  D.  for  the  term  of  her 
life,  the  remainder  thereof,  after  the  death  of  her  the  sad 
C.  D.  to  H.  M.  and  his  heirs  for  ever,  and  afterwards,  and 
before  the  day  of  suing  forth  the  said  original  writ,  the 
said  A«  M .  at  the  parish  aforesaid  died,  in  form  aforesaid 
seised  of  the  tenements  aforesaid,  with  the  appurtenances, 
ailer  whose  death  she  the  said  C.  D.  entered  into  the  tene- 
ments aforesaid,  with  the  appurtenances,  and  was  seised 
thereof  in  her  demesne,  as  of  freehold,  for  the  term  of  her 
natural  life,  the  remainder  thereof  after  her  death  in  form 
aforesaid  belonging  to  the  said  H.  M.  and  his  heirs,  and  so 
she  the  said  C.  D*  says,  that  she  holds,  and  on  the  day  of 
suing  forth  the  original  writ  of  the  said  A.  B.  and  £.  did 
hold,  the  tenements  aforesaid,  with  the  appurtenances,  for 
the  term  of  her  Ufe,  the  remainder  thereof  to  the  said 
H.  M.  and  his  heirs  for  ever,  without  whom  she  the  said  E. 
cannot  bring  the  tenements  aforesaid,  with  the  appurte- 
nances,  into  plea,  nor  answer  the  said  A.  B«  and  E.  thereof, 
and  she  prays  aid  of  him  the  said  H.  M.  and  it  is  granted 
to  her,  &c.  Therefore  the  sheriff  is  commanded,  that  he 
summon,  by  good  summoners,  the  said  H*  M.  that  be  be 
here  from  the  day  of  Easter  in  15  days,  to  join  together 
with  the  said  G.  D.  in  answering  the  said  A.  B.  and  £.  in 
the  plea  aforesaid,  if,  &c.  the  same  day  is  given  to  the 
parties  aforesaid  here,  &c. 


Plea  prayiof  in 
aid  the  remain* 
der-man  K 


C.  D.^ 

ats.   >     And  the  said  C.  D.  by 


his  attorney,  cones 


A.  B. )  and  says,  that  long  before  the  day  of  suing  out 


.  ^  See  forms,  2  Saund.  45  c, 
n.  4,  and  Co.  Ent.  49  a,  182  b, 
327  a,  b,  311  a. 

^  See  forms,  &c.  2  B.  &  P. 
384.    The  plea  there  was  de- 


murred to,  because  it  vas 
pleaded  after  a  genera]  imparl 
ance,  and  the  coart  gare  jndir- 
ment  that  the  tenant  should 
answer  alone. 


RELATIVE   TO   WRITS   OF    RIGHT.  1 367 

the  original  writ  of  the  said  A.  B.  the  right  honorable  C.     MioceEDtxGs 
lord  viscount  I.  of  the  kingdom  of  Scotland,  was   seised  wkits^op^rioht 
of  the   tenements    aforesaid,  with   tlie  appurtenances,    in 
his  demesne  as   of  fee,  and  being  so  seised   thereof^  on, 

&c.   in   the   year  of  our  lord   made   his    last  will 

and  testament  in  writing,  and  thereby  gave  and  devised 
the  said  tenements,  with  the  appurtenances,  unto  the  right 
honorable  lord  S.  and  C.  S.  esquire,  both  since  deceased, 
and  their  heirs,  to  the  use  of  his  wife  the  right  honor- 
able F.  lady  viscountess  I.  for  the  term  of  her  natural  life, 
the  remainder  thereof  to  the  use  of  the  said  lord  S.  and  C.  S. 
and  their  heirs,  during  the  natural  life  of  the  said  viscountess, 
the  remainder  thereof  to  the  use  of  his  daughter  I.  A.  lady 
B.  for  the  term  of  her  natural  life;  the  remainder  thereof  to 
the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during 
the  natural  life  of  his  said  daughter  I.  A. ;  the  remainder 
thereof  to  the  use  of  the  second,  third,  and  every  other  son 
of  the  said  I.  A.  (except  an  eldest  son,  or  such  as  should 
become  an  eldest  son ; )  and  the  heirs  male  of  their  bodies 
severally  issuing;  the  remainder  thereof  to  the  use  of  the 
said  lord  S.  and  C.  S.  and  their  heirs,  during  the  natural  life 
of  his  said  daughter  F. ;  the  remiunder  thereof  to  the  use  of 
the  first,  second,  aud  every  other  son  of  his  said  daughter 
F.  and  the  heirs  male  of  their  bodies  severally  issuing;  the 
remainder  thereof  to  the  use  of  his  daughter  E.  for  the  term 
of  her  natural  life ;  the  remainder  thereof  to  the  use  of  the 
said  lord  S«  and  C.  S.  and  their  heirs,  during  the  natural  life 
of  his  said  daughter  E. ;  the  remainder  thereof  to  the  use 
of  the  first,  second,  and  every  other  son  of  his  said  daughter 
E.  and  the  heirs  male  of  their  bodies  severally  isstung ;  the 
remainder  thereof  to  the  use  of  his  daughter  H.  for  the 
term  of  her  natural  life ;  the  remainder  thereof  to  the  use 
of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during  the 
natural  life  of  his  said  daughter  H. ;  the  remainder  thereof 
to  the  use  of  the  first,  second,  and  every  other  son  of  his  said 
daughter  H«,  and  the  heirs  male  of  their  bodies  severally 
issuing ;  the  remainder  thereof  to  the  use  of  his  daughter 
L.S.  for  the  term  of  her  natural  life  ;  the  remainder  thereof 
to  the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during 
the  natural  life  of  his  said  daughter  L.  S. ;  the  remainder 
thereof  to  the  use  of  the  first,  second,  and  every  other  son 
of  his.  said  daughter  L.  S.  and  the  heirs  male  of  their  bodies 
severally  issuing ;  the  remainder  thereof  to  his  own  right 
heirs.    And  the  said  lord  yiscount  L  afterwards,  and  before 
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PRocBBomos    the  day  of  luing  out  of  the  iaid  originri  writ  of  the  said 

A.  B.  at  the  borough  of  H.  aforessud,  died  seised  of  the 
said  tenements,  with  the  appurtenances,  in  form  aforesaid, 
after  whose  death  the  said  viscountess  entered  into  the  te- 
nements aforesaid,  with  the  appurtenances,  and  was  sosed 
thereof  in  her.  demesne  as  of  foeefaold,  for  the  term  of  her 
natural  life ;  the  remainder  thereof  after  her  death  beknig* 
ing  as  aforesaid.  And  the  said  viscountess  being  so  seised, 
afterwards,  and  before  the  day  of  suing  out  the  original  writ 
of  the  eiud  A.  B.  to  wit,  on,  &c.  in  the  year  of  our  lord 
at  the  borough  of  H.  by  a  certain  indenture,  then  and 


there  made  between  the  said  viscountess  and  the  said  C.  D. 
for  and  in  consideration  of  the  sum  of  five  shillings,  to  her 
before  then  paid  by  the  said  C.  D.  bargained  and  sold  the 
said  tenements,  with  the  appurtenances,  to  the  said  CD. 
to  hold  to  him  for  the  term  of  one  year  next  ensuing.  By 
virtue  whereof,  and  of  the  Statute  made  for  transfeniDg 
uses  into  possession,  the  said  C.  D.  became  lawfully  fos- 
sessed  of  the  said  tenements,  with  the  appurtenances,  for  the 
term  aforesaid,  the  reversion  thereof  belonging  to  the  said 
viscountess  for  her  natural  life*  And  being  so  possessed 
thereof,  afterwards,  to  wit,  on,  &c.  in,  &c.  last  aforesaid, 
at  the  borough  of  H.  aforesaid,  by  a  certain  other  indenture 
then  and  there  made  between  the  said  viscountess  and  the 
said  C.  D.  she  the  aaid  visoountess  released  to  the  said  C.  D. 
the  said  reversion,  to  hold  the  aame  to  the  use  of  die  said 
C.  D.  during  the  joint  lives  of  her  the  said  viacountess  and 
of  the  said  C«  D«  By  virtue  wliereof,  and  of  the  Statute 
made  for  transferring  uses  into  possef^sion,  the  8sid(XD« 
became,  and  was,  and  yet  is,  seised  of  the  aforesaid  tene- 
ments, with  the  appurtenances,  in  his  demesne  as  of  fee, 
held  for  the  term  of  the  joint  natural  Uvea  of  the  said  vis- 
countess and  of  himself,  the  remainder  thereof  belooging 
as  aforesaid.  And  the  said  C.  D.  further  says,  that  the  svd 
I.  A.  lady  B.  hath  not  any  second  son  of  her  body  lawfully 
issuing,  nor  hath  the  said  F.  any  son  of  her  body  lawfully 
issuing*  And  the  said  C.  D.  further  says,  that  the  said  E. 
afterwards,  and  before  the  issuing  out  of  the  orlgiusl  writ 
of  the  said  M •  at  the  borough  of  H.  aforesaid,  interasxried 
with  one  H.  M.  esquire,  and  the  said  H.  andJBL  had  iane 
between  them  lawfully  begotten,  one  H*  M .  their  first  son, 
who  IS  now  tiving,  to  whom,  and  to  the  heirs  male  of  his 
body  issuing,  the  tenements  aforesaid,  with  the  appurte- 
nances,, after  the  death  of  the  said  visconntesa,  and  after 
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tfaeifispective  deaths  of  the  said  L  A«  and  E*  and  in  default    phocbedings 
of  such  issue  of  their  respective  bodies  as  aforesaid,  doth  wriwofwght 
belong,  and  without  which  said  H.  M.  the  son,  the  said 
C.  D«  cannot  draw  into  plea  the  aforesaid  tenement,  with 
the  appurtenances,  nor  answer  the  said  A.  B*  thereof,  where- 
fore he  prays  aid  of  the  said  H.  M.  the  son. 

ats,  (    And  the  said  A.  B.  (protesting  that  the  saidC.  Demurrer  for 
A.  B.)  lord  viscount  I.  of  the  kingdom  of  Scotland,  was  prayer^^ftera 
not  so  seised  of  the  tenements  aforesaid,  with  the  appurte-  general  imparU 
nances,  as  the  said  C.  D,  hath  above  supposed)  says,  that      r  jggg  i 
the  matters  alleged  by  the  said  C.  D.  in  manner  and  form  as 
the  same  are  above  stated  and  set  forth,  are  not  sufficient 
in  law  for  the  said  C.  D.  to  have  aid  of  the  said  H.  M.  the 
son,  wherefore  he  prays  judgment,  and  that  the  said  C.  D. 
may  answer  the  said  A.  B.  in  the  plea  aforesaid,  without  the 
aid  of  the  said  H.  M.    And  for  causes  of  demurrer  in  law, 
the  said  A*  B.  set  down  and  shews  to  the  court  here,  the 
following,  ( that  is  to  say)  for  that  the  said  C.  D.  hath  prayed 
the  aid  of  the  said  H.  M.  the  son,  in  a  term  subsequent  to 
that  in  which  the  said  A.  B.  counted  against  the  said  C.  D. 
and  afker  an  imparlance  had  been  prayed  by  and  granted 
to  hinu     And  also  for  that  the  said  C.  D.  hath  not  made 
any  profert  of  the  said  several  indentures  which  he  hath 

alleged  to  have  been  respectivdy  made  <hi  the        -and 

days  of in  the  year  of  our  lord  -■'   ■  ■  aforesaid,  or  of 

either  of  such  indentures,  nor  hath  he  set  forth  any  legal 
excuse  for  not  shewing  the  same  or  either  of  them  to  the 


*  See  forms,  iRast.  Ent  34. 
35.    This  was  decided  to  be  a 
good  cause  of  demurrer  in  the 
case  of  Onslow  v.  Smitb»  2  B. 
&P.385,  the  following  opinion 
was  given: — "  I  wish  to  ex- 
clude the  tenant  from  the  aid 
he  has  prayed,  because,  if  it 
should  be  allowed,  the  demand- 
ant will  have   again  to  conut 
against  the  prayer  in  aid,  on 
his  coming  ia  and  appearing, 
and  also  to  give  him  view  if 
demanded,  and  then  to  coant 
a  second   time   after  view,  as 
has  been  done  already  with  re- 


spect to  S.  the  tenant.  I  un- 
derstand too  that  H.  M .  is  a 
minor,  bat  [  do  not  think  the 
making  him  a  party  to  the  pro- 
ceedings would  suspend  them 
during  his  minority,  as  he  ap- 
pears not  to  take  the  property 
in  question  by  descent.  1  he^ 
lieve  the  aid  prayer  is  excep- 
tionable on  the  grounds  assign- 
ed." In  recording  the  plead- 
ings, care  must  be  takea  that 
the  imparlauees  between  the 
count  and  the  aid  prayer  ap- 
pear upon  the  roll. 


VOL.   III. 


o  o 
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Joinder  iu  de- 
murrer. 


[  1370  ] 

Writ  after  prayer 
In  aid  granted 
to  sominoii  re- 
nainder-man  to 
join  in  the  de- 
fence called  a 
gummoneas    ad 
jungendum  auxi* 
lium  K 


C.  D.  1 

ats.  >  And  the  said  C.  D.  says,  that  the  matters  by  him 
A.  B.  '  alleged  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  sufficient  in  law  for  him  the  said 
C.  D.  to  have  aid  of  the  said  H.  M*  the  son,  and  this  be  ii 
ready  to  verify  and  prove  as  the  court,  &c«  And  becaase 
the  said  A.  B.  hath  not  made  any  answer  to  the  sud  lud 
prayer,  nor  hitherto  denied  the  same,  the  said  (X  D.  prajs 
judgment,  and  also,  as  before,  prays  aid  of  the  said  H.  H. 
the  son,  &c. 

William  the  Fourth,  &c. :— Whereas  A.  B.  and  £.  his 
wife,  in  our  court,  before  our  justices  at  Westminster,  de- 
manded against  C.  D.  widow,  [four  messuages,  four  gardens, 
and  four  acres  of  land,]  with  the  appurtenances,  in  the 
parish  of  T.  as  the  right  and  inheritance  of  her  the  saidE. 
by  our  writ  of  right,  as  it  is  said,  and  the  said  C.  D.  after- 
wards came  into  our  court,  and  said  that  she  was  seised  of 
the  tenements  aforesaid,  with  the  appurtenances,  in  her 
demesne  as  of  freehold,  for  the  term  of  her  life  only,  the 
remainder  thereof  belonging  to  H.  M.  and  his  heirs  for  ever, 
and  she  prayed  aid  of  him  the  said  H.  M.  which  was  granted 
to  her ;  therefore  we  command  you  that  you  summon,  bj 
good  summoners,  the  said  H.  M.  that  he  be  before  our  jus- 
tices at  Westminster,  on  ( a  general  return-day^  to 

answer  together  with  the  said  C,  D.  the  said  A«  B.  and  E. 
his  wife,  in  the  aforesaid  plea,  if  he  will,  and  have  ;oa 
there  the  summoners  and  this  writ.     Witness,  &c* 

ijohn  Doe, 
and 
Richard  Roe. 


Summoners  of  the  within-named  are\    and 


[ji 


The  retofp  to  the      By  virtue  of  this  writ,  directed  to  me  — 
above  y,nx\         ^^^^^^  ^f j  j^^^^^  ^^  ^j^^ ^^^  ^^ 


sheriff  of  the 
—  in  the  year 


*  See  forms,  2  Samid.  45  d, 
note  4 ;  and  Lee's  Diet  Prac. 
2d  edit 


^  See  Lee*a  Diet  Pnc  9d 
edit 
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the  eounty  within  written,  snmmoned  the  within-named  E,  F.    »«"-*''»^«  '^ 


{the  prayee,)  at  the  lands  within  specified,  that  they  be 
before  the  justices  of  our  lord  the  king,  within  written,  at 
Westminster,  on  the  day  within  contained,  to  answer  the 
within-named  A.  B.  ( the  demandant,)  together  with  the  with- 
in-named CD.  (the  tenant,)  of  the  within-written  plea,  if 
they  will,  as  I  am  within  commanded^ 

■       Sheriffs 

Essex  (to  wit.) — 6.  H*  (the  prayee,)  without  whom  the  Entry  on  essoign, 
said  CD.  {the  tenant,)  cannot  answer  A.  B.  {the  demandant,)  *^««^«  "«•«•• 
of  a  plea  of  land,  being  summoned  and  not  being  within  the 
four  seas  at  the  time  of  issuing  the  summons,  nor  at  any 
time  within  three  weeks  after,  causes  himself  to  be  essoigned      [  1371  ] 
de  ultra  mare  against  the  aforesaid  A.  B.  {the  demandant,) 
of  the  plea  aforesud. 

By (  Attorney.)  In  right. 

Date. 


In  the  Common  Pleas, 


,    C Demandant, 

Between\  and 


C Tenant. 

L.  M.  {usually  the  attorney  makes  this  qfidavit,)  maketh  Affidavit  annexed 

'  "led  with 
essoign' 


oath  and  saith,  that  he,  this'deponent,  is  weD  informed  and  jJeTbove  e^TjIJi 


verily  believes  that  G.  H.  {the  absent  prayee,)  the  prayee  in 
aid  named  in  a  writ  of  summoneas  ad  auxiliandum  sued  out 
by  the  said  C  D.  {t/te  tenant,)  in  this  cause,  returnable  on, 
&c.  is  not,  nor  was  within  the  four  seas  on  the  day  on  which 
the  said  writ  of  summons  was  executed,  and  oh  which  he 
was  summoned,  or  at  any  time  within  the  space  or  time  of 
three  weeks  next  ensuing  that  day,  and  that  the  essoign  de 
ultra  mare,  cast  for  him  against  the  demandant  in  this  cause, 
as  this  deponent  is  well  informed  and  verily  believes,  is  just 
and  true. 

Sworn,  &c.  L.  M. 

In  the  Common  Pleas. 

Eseex  (to  wit.) — Appearance  for  C  D.  ( tJ^  tenant^  and  Apprarance  for 
likewise  for  G.  H.  ( the  prayee^  without  whom  the  said    **^  **™^* 

•  See  Lee's  Diet.  Prac.  2d         *^  See  Lee's  Diet.  Prac.  2d 
edit.  edit. 

"  Id. 

o  o  2 
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C.  D.  (the  tenant 9)  cannot  answer  A.  B.  (the  demoMdmU,)  of 
a  plea  of  land,  to  answer  the  said  A.  B.  (tie  demamkadt) 
of  the  plea  aforesaid. 

By ( Attorney •)  In  right 


Date. 


Appearance  of         Essex  ( to  wit) — Appearance  as  well  for  C.  D.  (tie  temmt,) 

the  tenant,  and  *.      ^    tt    /./  v  *      ▼     m*^   1  .  «    1  » 

alvioftbeprayee,  AS  lor  ii.  H.  {the  prayee^)  by  L.  M.  his  attorney.    Anduie 

aidVf1b^pw?ee,  ^^  ^-  ^-  <^*^  pr^yee,)  freely  joins  hhnself  to  the  aid 
and  prayer  of  im-  C.  D.  {the  tenant^  in  aid  against  A.  B.  {the  demandani^  of 
par    ca  *.  ^  ^j^^  ^f  j^^^^^  ^^^  w^n  diis,  as  well  the  aforesaid  C.  D. 

{the  tenant^  as  the  aforesaid  G.H.  {the  prayee,)  prays  leave 

[  1372  ]      to  imparl  thereto  here,  until in  the year  of  the 

reign  of  King  George  the  Fourth,  and  they  have  it,  &c. 
the  same  day  is  given  unto  the  said  A.  B.  {the  demandoMtt) 
here. 

By  L  M.  Attorney.  In  right. 
Date. 


In  the  Common  Pleas. 


General  mise  or  C.  D. 


Ji^LJJjInlJkl!'    ate.  (    And  the  said  C.  D.  by 

A.  B. )  and  defends  the  right  of  t 


Term,—  WiUA. 

—  her  attorney,  comes 
right  of  the  said  A.  B»  {the  demand- 


^  See  Lee's  Diet.  Prac.  2d 
edit. 

^  See  other  forms  of  general 
mise,  3  Wils.  419, 561.— Booth 
on  Real  Actions,  95,  6,  8,  102. 
Lee's  Diet.  Prac.  2d  edit. — 
lOWentw.  215,  220.  It  is  in 
general  advisable  for  the  de- 
fendant to  plead  as  in  the  above, 
or  next  form,  as  It  appears 
to  be  settled  that  every  thing 
may  be  given  in  evidence  npon 
the  mise,  joined  upon  the  mere 
right,  except  collateral  war- 
ranty. See  3  Wils.  420. — Bro. 
A  b. 'Droit,  48.— Booth.  96, 1 12, 
1 15.— 2  Sannd.  45  f,  45  g.  The 
issue  joined  upon  the  mere 
mise  is  to  be  tried  by  the  grand 
assize,  either  at  bar,  or  at  nisi 
prius,  or  the  assizes,  and  not 
by  a  common  jury.  1  B.  &  P. 
192. —2  Bla.  Kep.   1261.— 


1  Taunt  415.-2  Sannd.45e,f, 
in  notes.  It  is  said  to  be  the 
safest  way,  in  general,  to  join 
the  mise  on  the  mere  right,  asd 
give  the  special  matter  io  evi- 
dence, because  the  defendiit 
may  have  more  latitude  io 
proof  of  his  defence.  Booth* 
115.— 2Saund.  45  g,  ionotei. 
At  the  same  time,  however,  it 
is  observed  io  the  same  books, 
that  it  is  frequently  the  least 
dilatory  and  vexatious  mode 
for  the  defendant,  where  tbe 
matter  in  bar  is  clear,  to  plead 
it  specially,  as  that  the  CeoaBt 
levied  a  fine  with  proclaiu- 
tions,  or  that  Ihe  ancestor  of 
the  demandant  made  bis  wH 
and  devised  away  the  lisds, 
and  where  the  demandant  is 
his  replication  to  such  special 
plea  would  t>e  obliged  to  adaiit 
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ant,)  and  the  seisin  of  the  said  E.  F.  when,  &c.  and  the     procbbdings 
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whole,  &c.  and  whatsoever^  &c.  and  chiefly  of  the  tene- 


ments aforesaid,   with  the  appurtenances,   as  of  fee  and 
right,  &c.  and  she  puts  herself  upon  the  grand  assize  of 
our  lord  the  king,   and  prays  a  recognition  to  be  made, 
whether  she  the  said  C.  D.  has  a  greater  title  to  hold  the 
tenements  aforesaid,  with  the  appurtenances,   to  her  and      [  1373  ] 
her  heirs,  as  she  now  holds  the  same ;  or  whether  the  said 
A.  B.  the  now  demandant,  has  title  to  hold  the  same  tene- 
ments, with  the  appurtenances,  as  he  has  above  demanded 
the  same,  &c.     [And  the  said  A.  B.  doth  the  like  *.]    And  Tender  of  the 
she  brings  here  into  the  said  court  the  6*.  8rf.  for  the  use  of  ^^'^^  mztkK 
our  lord  the  king,  &c.  for  this,  to  wit,  that  it  may  be  inquired 
of  the  time,  &c.  and  therefore  she  prays  that  it  may  be  in- 
quired by  the  said  grand  assize,  whether  the  said  E.  F.  was 
seised  of  the  tenements  aforesaid,  with  the  appurtenances, 
in  his  demesne  as  of  fee,  in  the  time  of  peace,  in  the  time 
of  our  lord  King  George  the  Third,  as  the  said  A.B.  the 
now  demandant,  has  above  alleged.     [And  the  said  A.  B. 
doth  the  like  S] 

In  the  Common  Pleas. 

In  right.  Term,  —  Will.  4. 

C.  D.  the  tenant.     ^ 

ats.  \     And  the  said  C.  D.  and  E.  F.  the  Mise  or  plea 

A.  B.  the  demandant.  \  tenant,  and  prayee,  1.^.  the  remainder-  p^yee.^in  aid 

'  and  tender  of 

a  part  ef  the  defendant's  Utle,  Booth,  102.— Co.  Ent.  182.—  Jl*here"thr  di^' 

which  it  might  be  difficult  to  3  Bla.  Com.  App.  v'u  mandaot  counted 

prove,  the  defendant  may  Ihns         ^  With  respect  to  the  tender  open  ancestor's 

obtain  au  advantage.     Id.  ibid,  of  the  demy  mark  in  general,  seisin'* 

All  issue  joined  upon  a  special  see  Booth,  96. — 2  Saund.  45  f, 

plea  is  to  be  tried  by  a  common  in  notes.    It  is  said  to  be  now 

jury  of  twelve  men,  as  other  the  practice  to  tender  the  demy 

issues  are,  and  not  by  the  grand  mark  at  the  time  of  the  trial, 

assize.     Bro.  Droit,  30,  42,  3.  and  not  on  joining  the  mise, 

Booth  ,113, 115. — 3  Wils.  420.  as  in  the  above  form,  and  there- 

2  8aand,  45g,    As  to  evidence  fore   what  follows  as  to    the 

under,  see  3  Wils.  420.     Who  tender  ol*  such  demy  mark  may 

to  begin.  Holt,  C.  N.  P.  657.  be  omitted,  Lee's  Diet.  Prac. 

a  HIng.  446.  2d  edit. ;  and  see  3  Wils.  561, 

*  The  similiter  should   not  562 ;  but  see  Kooih,  9B,  102. 

he  here  inserted  till  the  issue.  3  HIa.  Com.  App.  ii. — 2 Saund. 

A  similiter  or  replication  does  45  f.      As    to    evidence,    see 

not    appear   to   be  necessary.  Holt,  C.  N.  P.  657. — Moore, 

Hootb,  96.     When  the  tender  672. 

ot   the  demy  mark  is  stated  in         *"  This  is  not  to  be  inserted 

the  plea,  the  similiter  is  usually  until  the  issue  made  up. 
added  at  the  end  of  that  ten-  "*  See  form,  2  Saund.  45  d, 

der,  or  is  wholly  omitted.  See  note  4. — Lee's  Dict..Pract.  2d 
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pRocBBDiMfls     man  or  reversioner,  by their  said  attorney,  come  and 

weit^o7kight  <l6fcn<l  the  right  of  the  ssud  A.  B.  {the  demandant^  when,  &c 

And  the  whole,  &c.  and  whatsoever,  &c.  and  mostly  of  die 
tenements  aforesaid,  as  of  fee  and  right,  &c.  And  tbej 
pat  themselves  upon  the  grand  assise  of  our  Icurd  the  king, 
and  they  pray  a  recognition  to  be  made,  whether  the  said 
C.  D.  {the  defendant^  has  a  greater  right  to  hold  the  tene- 
ments aforesaid,  with  the  appurtenances,  for  the  term  iA  his 
Ufe,  as  tenant  thereof,  as  he  now  holds  the  same,  tbe  re- 
mainder thereof  to  the  said  E.  F.  {the  prayee,  as  the  li»h 
tations  may  be ;)  or  whether  the  said  A.  B.  ( the  demwimi^ 
hath  title  to  hold  the  same  tenements,  with  tbe  appurte- 
nances, as  they  have  above  demanded  the  same,  &c.  And 
they  bring  here  into  court  &.  &d.  for  the  use  of  our  lord 
the  king,  &c.  for  this,  to  wit,  that  it  may  be  inquired  of  the 
time,  &c.  and  therefore  they  pray  that  it  may  be  inquired 
of  by  the  grand  assize,  whether  the  said  G.  H.  {the  partf 
on  whose  seisin  the  demandant  has  counted,)  was  seised  of 
the  tenements  aforesaid,  with  the  appurtenances,  in  his 
demesne  as  of  fee,  in  the  time  of  peace,  in  the  time  of  our 
lord  the  King  George  the  Third,  as  the  said  A.  B.  the  now 
demandant,  hath  above  alleged.  And  tbe  said  A.  B.  doth 
the  like.    Therefore,  &c.  ^ 

Denial  of  Bn«       Draper  \ 

cestof.  .emu  ^.        ^^^    f     ^„ j  ^^^  ^^  (..  D.  by his  attorney,  cooes 

Keats.  J  and  defends  the  right  of  the  aforesaid  A.  B.  «nd 
his  seisin,  &c.  and  says  that  the  said  E.  F.  the  late  father  of 
the  said  A.  B.  was  not  seised  of  the  tenements  aforesaid, 
with  the  appurtenances,  or  of  any  part  thereof,  in  his  de- 
mesne as  of  fee  and  right,  in  manner  and  form  as  the  said 
A.B.  hath  above  alleged,  and  of  this  the  said  CD.  puts 
Men?  to*  di**^d'*'  himself  upon  the  country,  &c.  And  for  a  further  plea  in 
Buudant  <•  this  behalf,  by  leave  of  the  court  here»  for  this  purpose 

first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  the  said  C.  D.  says,  diat 
the  said  A.  B.  ought  not  to  have  his  seisin  of  tbe  tenemeou 


edit.    As  to  tlie  tender  of  the  A  special  plea  seems  nnneces* 

demy  mark,  see  the  preceding  oary.     See  ante,  1372,  note^ 

form,  and   notes.      See  Holt,  When  a  special  plea  is  adris- 

C.  N.  P.  657.  able,  see  Booth  on  Real  Actions, 

*  Award  of  summons,  &c.  115.     Ante,  1372,  u.  ^ 

see  Holt,  C.  N.  P.  668.  '^  See  forms  of  other  pleas 

*»  See  forms,  10  Wentw.  220.  10  Wcutw*  215.— 1  H.  Bla.  1. 
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aforesaid,  with  the  appurtenances,  in  the  said  declaration     procbbdings 
mentioned,  or  of  any  part  thereof,  because  he  says,  that  upon  ^^if  g  or  right 
the  death  of  the  said  G.  H.  the  right  descended  to  J.  K.  as 
son  and  heir  of  the  said  6.  H. ;  by  virtue  thereof,  the  said 

J.  K.  afterwards,  to  wit,  on  the day  of-   »      in  the 

year  of  our  lord •  entered  into  the  said  tenements,  with 

the  appurtenances,  and  was  seised,  by  taking  the  esplees 
thereof  to  the  value,  &c.  And  the  said  J.  K.  being  so 
seised  thereof,  he  the  said  J.  K.  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at in  the  said  county^  en- 
feoffed the  said  C.  D*  of  the  said  tenements,  with  the  ap- 
purtenances, to  have  and  to  hold  the  same  unto  the  said 
C.  D.  and  his  heirs,  by  virtue  of  which  said  feoffment  the 
said  C.  D.  became  and  was  seised  of  the  said  tenements, 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  right ; 
without  this,  that  upon  the  death  of  the  said  6.  H.  the 
right  descended  to  the  said  A.  B.  in  manner  and  form  as 
the  said  A  B.  hath  above  alleged;  and  this  he  the  said 
C.  D.  is  ready  to  verify.  Wherefore  he  prays  judgment  if 
the  said  A.B.  ought  to  have  his  seisin  of  the  said  tenements, 
with  the  appurtenances,  in  the  said  declaration  mentioned, 
or  of  any  part  thereof. 

In  the  Common  Pleas.     Easter  Term,  in  the  I2th  year  of 

ike  reign  of  King  George  the  Third, 

Tyssen,  Esq.  j 

ats.  >     Thursday,  the  13th  of  May,  upon  read-  Rule  of  court  by 

Clarke*      ^  ing  a  rule  made  between  the  said  parties,  on  Tng'^out*' special 
the  9th  of  February,  in  Hilary  Term  last,  and  upon  bearing  plea,  and  pleading 
counsel  on  both  sides,  and  the  demandant  by  his  counsel  mise  on  terms  *. 
hereby  consenting,  that  the  tenant  upon  the  trial  of  this 
cause  shall  give  in  evidence  that  a  fine  was  levied  in  Mi- 
chaelmas Term,  in  the  1 6th  year  of  the  reign  of  his  late 
Majesty  King  George  the  Second,  between  John  Clarke, 
the  late  father  of  the  said  tenant  in  this  cause,  as  plaintiff*, 
and  Roger  Osbaldeston,  and  Sarah  his  wife,  deforceants, 
of  tenements  in    the   demandants  declaration  mentioned; 
and  that  the  same  was  engrossed,  and  afterwards  publicly 
and  openly  read  and  proclaimed  according  to  the  form  of 
the  Statute,  &c.  and  that  such  fine  was  levied  to  the  use  of 
tlic  said  John  Clarke,  and  his  heirs ;  and  by  virtue  thereof, 
the  said  John  Clarke  entered  into  the  said  tenements,  with 

*  See  form,  3  Wils.  Rep.  6(i3  ;  and  law,  420. 
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PRUCBBD1MG8    the  appurteiuinoeSy  and  thereby  became  seised  diereof  in 
warn  oVrigut  ^^  demesne  as  of  fee,  and  that  he  died  seised  afterwards, 

and  that  the  said  Greorge  Chirke,  the  tenant,  was  hia  bar ; 
and  neither  did  Francis  Tyssen,  the  father,  nor  Francis 
John  Tyssen,  the  son,  at  any  time  within  five  years  next 
after  the  proclamations  had  and  made,  pursae  his  tide, 
claim,  or  interest  in  or  to  the  said  tenements,  or  any  part 
thereof,  by  way  of  action  or  lawful  entry,  and  the  tenant, 
by  bis  counsel,  hereby  consenting  that  the  demandant  on 
the  said  trial  shall  be  at  liberty  to  give  in  evidence  that 
they  who  were  the  parties  to  the  said  fine,  or  any  of  them, 
at  the  time  of  levying  of  the  said  fine,  had  nothing  in  the 
premises ;  it  is  ordered,  that  the  second  plea  pleaded  in 
this  cause  be  struck  out. 

By  the  Court 
On  the  motion  of  Serjeant  Walker,  for  the  tenant :  Set- 
jeant  Basland,  for  the  demandant. 

FoTHBaaiix. 

Praeipg  for  writ        Dorsetshire  (to  wit.)    Writ  of  summons  for  Harry  Galton, 
of  sommoiii.        demandant,  against  Wm.  Harvey,  tenant.    Return,  &c. 

Writ  of  gtimmon*       William,  &c.  to  the  sheriff*  of greeting : — ^We  com- 

to  the  knights  to  ,  '  v    .  l  j  r        i »    f  l 

elect  the  grand    mand  you,  that  by  good  summoners  you  summon  four  lawtttl 

assiie  into  bank,  fcnights  of  your  county,  girt  with  swords,  that  they  be  be- 
or  at  the  assises  •  ^     »  ,   -^ .  --.^'  ®.  '  %       , 

fore  our  justices  at  Westmmster,  on     ■'     (a  generic  return 

day)  [tf  at  the  assixest  then,  qfter  inserting  the  return,  soff^ 
*'  or  before  our  justices  assigned  to  take  the  assiase  in  and 
for  your  county,  if  they  shall  first  come,  on  Monday,  the 
first  day  of  July  next,  the  day  of  the  assizes,  at  Abingdon, 
in  your  county,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,**]  to  make  election  of  our  grand 
assize,  between  A.  B.  demandant,  and  C«  D.  tenant  of,  &c. 
[the  premises^  as  in  writ  of  right^  in  your  county,  whereof 
the  said  C.  D«  {the  tenant)  in  our  same  court,  hath  put 
himself  upon  our  grand  assize,  by  praying  a  recognition  to 
be  made,  whether  he  hath  a  greater  title  to  hold  the  tene- 
ments aforesaid,  with  the  appurtenances,  to  him  and  his 

*  See  form,  Lee's  Dict.Prac.  &  P.  2.    The  form  in  2  Bis. 

2d  ed. — 2Saund.45e,  innotes.  Hep.  1263,  is  defective.    See 

As   to   the  necessity   for  this  a  form  of  suinoions,  when  the 

form,    6ee    1   Taunt.   415.  —  caui^e  is  to  be  tried  in  Middle- 

2  Saund.  42  e.  —  2  Bla.  Hep.  sex,  3  Wils.  550. 
1201.— 2  C.  &  P.  187.  —1  M. 
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- :    hehrs^  as  tenants  thereof,  as  be  now  holds  the  same,   or     procbedings 
whether  the  said  A.  B.  {the  demandatd)  hath  title  to  hold  ^R^is  oJLoht 

-  the  same  tenements)  with  the  appurtenances,  as  he  has  de- 
manded the  same,  and  have  you  there  the  names  of  the 

-  summoners^  the  knights,  and  this  writ 

Witness,  Sir  N.  C.  T.  knight,  at  Westminster,  the 

y  day  of in  the year  of  our  reign. 

Signed 

[  1377  ] 
William  the  Fourth,  &c.  to  the  sheriff  of  Dorsetshire,  The  like  writ  of 
greeting :  —We  command  you,   that  by  good  summoners  *^!^^^i^^^ 
you  summon  four  lawful  knights  of  your  county,  girt  with  other  form,  to 

swords,  that  they  be  before and our  justices  as-  kn'ightTto^elect 

signed  to  hold  the  assizes  for  our  said  county  of  Dorset,  at  the  grand  assise 

Dorchester,  in  the  said  county,  on the  day  of  ' 

— -  next,  to  make  election,  on  their  oath,  of  our  grand 
assise  between  H.  G.  demandant,  and  W.  H.  tenant  of,  &c. 
in  the  parish,  &c*  in  your  county,  whereof  the  sdd  W.  in 
our  same  court  hath  put  himself  upon  our  grand  assize,  by 
praying  a  recognition  to  be  made,  whether  he  hath  a  greater 
.  title  to  hold  the  tenements  aforesaid,  with  the  appurte- 
nances, unto  him  and  liis  heirs  as  tenants  thereof,  as  he  now 
holds  the  same;  or  whether  the  said  H.  hath  title  to  hold 
the  same  tenements,  with  the  appurtenances,  as  he  hath 
demanded  the  same.  And  that  you  return  to  our  justices 
of  the  Bench  at  Westminster,  in  fifteen  days  of  Easter,  the 
names  as  well  of  the  said  knights,  so  by  you  to  be  sum- 
moned, as  by  the  persons  who  shall  be  by  them  elected, 
according  to  the  exigency  of  this  writ,  together  with  this 
writ. 
Witness,  Sir  N.  C.  T.  &c. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  L.  M.  Return  to  sach 
&c.  [the  names  of  the  knights,]  four  lawful  knights  of  my  ^"^  ^* 
county,  to  be  summoned  by  O*  P.  and  Q.  R.  my  bailiffs,  to 
be  before  his  majesty's  justices,  at  the  day  and  place  within 
mentioned^,  to  do  as  by  this  writ  they  are  required ;  and  as 

*  See  Luke  v.  Harris,  2  Bla.  tive,  as  in  the  preceding  form. 

Rep.    1293,  and    1261.     This  *"  Qtuere  if  the  return  should 

form  was  settled  by  two  very  not  be  that  the  sheriff  hath 

eminent  Pleaders,  with  refer-  summooed  them  in  the  alter- 

ence  probably  to  2  Bla.  Rep.  native,  2  Saund.  45  e,  in  note. 

1261 ;  but  it  should  seem  that  ^  Lee*s  Diet.  Prac.  2d  edit. 

the  supposed    knigbts  should  2  Saand.  45  e. 
be  sammoned  in  the  alierna- 
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pRocBBDiNGt    I  aDH  withiu  commanded.    The  summoners  sre,  and  each  of 
WRITS  OF  K16UT  ^^^^  ^h  mauiprlzed  by  John  Doe  and  Richard  Roe. 

The  answer  of  E.  F.  sheriff. 

The  alias  writ  of       William  the  Fourth,  &c.  to  the]  sheriff  of greeting: 

knights  ^  ^^  c<immand  you,  as  before  we  have  commanded  yon,  thit 

by  good  summoners  you  summon  four  lawful  knights,  &c 
[as  in  the  first  writ  of  summam,  verbatim.'] 


[  1378  ] 


Tlie  return  of  the 
alias  writ  of  Kiim- 
mons  of   tour 
kuights  ^, 


Witness,  Sir  N.  C.  T.  knight,  at  Westminster,  the  — 
day  of in  the  ■■■    -  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  J.E. 
J.  H.  P.  D*  and  G.  M.  four  lawful  knights  of  my  county, 
girt  with  swords,  to  be  summoned  by  H.J.  and  J.W.m; 
bailiffs,  to  be  before  his  majesty's  justices,  At  the  day  and 
place  within  mentioned,  to  do  as  by  this  writ  they  are  re- 
quired, and  as  I  am  within  commanded,  the  said  summoiiers 
are,  and  each  of  them  is,  mainprized  by  John  Doe  and 
Richard  Roe* 

!S.  S.  Esq.  1 
and         VSheriffa. 
W.  L.  Esq.  S 


Writ  of  ttHire 


William,  &c.  to  the  sheriff  of greednig : — ^Wc  com- 
mand you,  that  you  cause  to  come  before  our  justices,  at 

Westminster,  on &c.  [the  return  dajff]  J.  E.  of,  &c 

J.  H.  of,  &c.  P.  D.  of,  &c.  G.  M.  of,  &c.  J.W.  of,  &c. 


•  See  3  Wils.  660.  The 
sheriff  haring  done  nothing 
upon  the  writ  of  summons  of 
foar  knights,  the  above  alias 
writ  of  summons  issued  re- 
turnable from  the  day  of  Saint 
Martin  in  fifteen  days. 

«>  See  3  Wils.  560.  The 
four  knights  above-mentioned 
appeared  in  court  at  the  return 
of  the  alias  writ  of  summons, 
and  being  placed  in  the  jury- 
box  on  the  north  side  of  the 
court  of  the  Bench,  were  se- 
verally sworn  lawfully  and 
truly  to  choose  twelve  knights, 
girt  with  swords,  of  themselves 
and  others,  whieh  best  know, 
and  will  declare  or  say   the 


truth    between  the  parties. 

«Sce  form.  SWib.560.- 
Lee's  Diet.  Pract.  2d  edil.- 
Booth,  97.-2  Saund.  45  e,  a. 
In  the  habeas  corpora  reeogni- 
torum,  the  nisi  primt  claase 
must  be  inserted,  as  io  die 
summons,  ante,  1376.— 2  Bit. 
Rep.  1268.— 1  Taunt  415.- 
2  Saund.  46  e.  —  Lee's  Diet 
Prac.  2cl  ed.  vol.  iL — Seeforv, 
2  Saund.  45  e. — A  similar  ve- 
nire  was  settled  by  two  very 
eminent  Pleaders  at  the  bari 
who  advised  that  the  writ 
should  be  filed  the  first  dtjr  of 
Easter  Term,  being  tbe^w^ 
die  post  of  the' writ  of  sal- 
mons. 
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E.  H.  of,  ftc  [being  names  and  residences  of  the  four  sup-     PRocraDiiiof 
posed  knights  and  two  oikers^  knights,  J.  S.  of,  &c.  G.  H.  ^aiTs  of  right 
of,  &C.  [names  and  residences  of  recognitors^  in  the  whole 
etghteen,}  recognitors,  chosen  to  make  recognition  of  our 
grand  assize,   between  A.B.  esq.  demandant,  and  C.  D. 
tenant)  of  10  messuages,  &c«  [here  the  premises  were  spe- 

^i^df]  in  the  parish  of in  your  county,  whereof  the 

said  C.  D.  in  our  same  court,  hath  put  himself  upon  our       [  1379  ] 

grand  assize,  by  praying  a  recognition  to  be  made,  whether 

he  hath  a  greater  title  to  hold  the  tenements  aforesaid,  with 

the  appurtenances,  to  him  and  his  heirs  as  tenants  thereof, 

as  he  now  holds  the  same,  or  whether  the  said  A.B.  hath 

title  to  hold  the  same  tenements,  with  the  appurtenances, 

as  he  hath  demanded  the  same,  and  have  you  here  this 

writ. 

Witness,  Sir  N.  C.  T.  knight,  at  Westminster,  the 

day  of in  the year  of  our  reign. 

William  the  Fourth,  &c.  to  the  sheriiF  of  Dorsetshire,  Tlie  writ  of  ha* 
greeting: — ^We  command  you,    that  you  hare  before  our  JjJJ^-JJJJii*.'^*' 
justices  at  Westminster,  on   the  morrow  of  All  Souls,  [or 
**  before  our  justices  assigned  to  take  the  assizes  in  and  for 

the  county  of  Dorset,   if  they  shall  first  come,  on  

the  day  of at  Dorchester  in  the  said  county ,T 

the  bodies  of  the  several  persons  named  in  the  panel  an- 
nexed to  thb  writ  recognitors,  summoned  in  our  court  be- 
fore our  justices  at  Westminster,  and  chosen  to  make  recog- 
nition of  our  grand  assize  between  H.  G.  demandant,  and 

W.  H.  tenant  of,  &c.  [naming  them],  in  the  parish  of 

in  your  county,  whereof  the  said  W.  H.  in  our  same  court, 
hath  put  himself  upon  the  grand  assize  by  praying  a  recog- 
nition to  be  made,  whether  he  hath  a  greater  title  to  hold 
the  tenements  aforesaid,  with  the  appurtenances,  to  him 
and  his  heirs  as  tenants  thereof,  as  he  now  holds  the  same, 
or  whether  the  said  H.  hath  tide  to  hold  the  same  tene- 
ments, with  the  appurtenances,  as  he  hath  demanded  the 
same,  to  make  that  recognition,  and  have  there  this  writ. 
Witness,  &c. 


*  This  writ  sboald  be  tested  nent  Pleaders  at  the  bar.    See 

on   the  quarto  die  past  of  the  the  requisites,  2  Saand.  45e. — 

reiorn  of  the  venire.  The  draft  2  HIa.    Rep.    1268,    1293.— 

was    fteUled   by  two  very  emi-  1  Taunt.  415. 
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RBLATIYK   TO 

"WttlTB  OF  RIGHT 

Rrrord  of  Nisi 
Priu»». 


Pleas  at  Westmnster  before  Sir  N.  C  Tmdal,  itUghi,  and 
his  companions f  justices  of  owr  lord  the  king  of  the 
Bench,  of  Trinity  Term,  in  the  1st  year  of  the  reign 
of  our  sovereign  lord  WiUiam  the  Fourth,  by  the  grace 
of  God,  Sfc, 


Award  of  riirh 
mons  of  four 
knights. 

[   1380  ] 


Contintianre  by 
«tc«   came«  hoh 
■itii<  brete. 


AUa»  sNinmons 
awarded. 


Fnrtli^r  rontinn- 
ance  bv  rice  cohim 
aoa  m'uii  Orevt. 


Pluriet  sniHrooDS 
awarded. 


Return  to  the 
writ  of  Kinnmonfy 
th«ic  tlien-  Hie  no 
kni}(htN  in   the 
county,  mid  that 
the  Hhirit}   halt 
Hnmnioued  four 
olhei^ 


Dorsetshire  (to  wit),  [to  the  end  if  the  issue,  and  then 
proceed  as  follows ;] — Therefore  the  sheriff  is  commanded 
that  he  summon,  by  good  summoners,  four  lawful  knights  of 
his  county,  girt  with  swords,  that  they  be  here,  on  the  mor- 
row of  All  Souls,  to  make  election,  on  their  oath,  of  the 
grand  assize  aforesaid,  &c.  the  same  day  is  given  to  the 
parties  aforesaid  here,  &c.  At  which  day  comes  here  as 
well  the  said  H.  as  the  said  W.  by  their  attomies  aforesaid, 
and  the  sheriff  has  not  sent  the  writ  of  our  lord  the  king  to 
him  in  that  behalf  directed,  nor  hath  he  doiie  any  thing 
thereupon.  Therefore,  as  before,  the  sheriff  is  commanded, 
that  he  summon  by  good  summoners,  four  lawful  knights  of 
his  county,  ^rt  with  swords,  that  they  be  here,  in  eight 
days  of  St.  Hilary,  to  make  election,  on  their  oaths,  of  the 
grand  assize  aforesaid,  &c*  the  same  day  is  given  to  th« 
parties  aforesaid,  here.  At  which  day  come  here  as  weH 
the  said  H.  as  the  said  W.  by  their  attOrnies  aforesaid^  and 
the  sheriff  hath  not  sent  the  writ  of  our  said  lord  the  king 
to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing 
thereupon.  Therefore  the  sheriff  is  commanded,  that  he 
summon  by  good  summoners,  four  lawful  knights  of  his 

county,  girt  with  swords,  that  they  be  before and 

his  said  Majesty's  justices,  assigned  to  hold  the  assize  for 

the  said  county,. at  Dorchester,  in  the  said  county,  on 

the day  of next,  to  make  elecdon,  on  their  oaths, 

of  the  grand  assize  aforesaid,  and  that  he  return  to  his  said 
Majesty's  justices  of  the  Bench  here,  in  fifteen  days  from 
the  day  of  Easter,  the  names  as  well  of  the  said  knights,  so 
by  him  to  be  summoned,  as  of  the  persons  who  shall  be  by 
them  elected,  according  to  the  exigency  of  the  writ  of  our 
said  lord  the  king  to  him  in  that  behalf  directed,  together 
with  that  writ,  the  same  day  is  given  to  the  parties  afore- 
said, here,  &c.  At  which  day,  to  wit,  in  fifteen  days  from 
the  day  of  Easter  aforesaid,  come  here  as  well  the  said  H. 
as  the  said  W.  by  their  attomies  aforesaid,  and  the  sheriff. 


*  This  record  was  settled  by  two  very  eminentPleaders  at  tho 
bar. 
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to  wity  E,  B.  P.  esq.  sheriff  of  Dorsetshire  aforesaid,  now    PRocBBDiNfit 
here  returns,  that  by  virtue  of  the  writ  to  him  directed,  be-  w"  res  of  wgSt 
cause  there  were  no  knights  in  his  bailiwick,  he  had  caused 
the  honorable  C.  A.,  Sir  W.  C.  hart.,  W.  B.  P.  esq.   and 
W.T.esq.  four  good  and  lawful  men  of  his  county,  girt 
with  swords,  to   be  summoned  by  R.  R.  and  W.  S.  good 
summoners,  that  they  be  before  his  Majesty's  justices,  as- 
signed to  hold  the  assizes  aforesaid,  at  the  time  and  place  in 
the  said  writ  in  that  behalf  mentioned,  sind  then  and  there 
to  do  as  by  the  said  writ  they  are  required,  and  that  the 
said  summoners  are,  and  each  of  them  is,  mainprized  by 
John  Doe  and  Richard  Roe*    Whereupon  the  said  C.  A«, 
Sir  W.  C.  hart.,  W.  B.  P.  and  W.  T.  being  called,  girt  with      [  1381  ] 
swords,  before  the  said  justices  assigned  to  hold  the  assizes  Appearance  of 

t»         .1  1        .  ml         1  r  .1  i«-        otUer  tour  per- 

atoresaid,  at  the  time  and  place  last  aforesaid,  and  being  sou. 

sworn,  upon  their  oaths,  in  the  presence  of  the  parties,  did 

choose  of  themselves  and  others,  twenty-four,  to  wit,  C.  A., 

W.O.,  W.B.P.,  W.T.  &c.  good  and  lawful  men  of  the 

county  aforesaid,  who  are  neither  of  them  akin  to  the  said 

H.  nor  to  the  said  W.  to  make  recognition  of  the  grand 

a3size  aforesaid.    Therefore  the  sheriff  is  commanded  that  The  sheriff  com- 

he  cause  them  to  come  here  in  three  weeks  of  the  Holy  Thlt^n^JHSH^ 

Trinity,  to  make  the  recognition  aforesaidi  &c*  in  ^aok  in  TrU 

oily  Term. 

Pleas,  8^c. 
[Leave  blank  in  the  record  for  a  second  placita,  when  ne^ 
cessartf,  the  same  as  in  personal  actions,'}    Dorsetshire  (to 
wit). — ^Tbe  recognition  of  the  grand  assize  between  H.G*  Respite,  &c. 
demandant,  and  W,  H.  tenant  of,  &c.  [/tere  set  out  the  prC'^ 
mises\  in  the  parish,  &c.  in  the  county,  &c.  whereof,  &c* 

is  respited  here  until \a  genercU  return  dai/],  unless 

his  Miyesty's  justices  assigned  to  take  the  assizes  in  and  for 

the  said  county  of  Dorset,  shall  first  come  on  — —  the 

day  of at  Dorchester,  in  the  said  county,  for  default 

of  the  recognitors  chosen  to  make  the  recognition  aforesaid^ 
because  none  of  them  did  appear ;  therefore  let  the  sheriff 
have  the  bodies  of  the  said  recognitors  whose  names  are 
mentioned  in  the  panel  annexed  to  the  writ  of  habeas  cor* 
pora  recognitontm,  and  be  it  known  that  the  justices  here 
in  court,  in  this  same  Term,  delivered  a  writ  thereupon  to 
the  deputy  sheriff  of  the  county  aforesaid,  to  be  executed 
in  due  form  of  law,  &c. 


1381 


mocEBDinos 


pRociiDivos        *'  I,  X.  Y,  do  svear,  that  I  wiU  aay  the  truth  whether 

wuTf  OP  RIGHT  ^*  ^*  l^^  tenanf\f  hath  more  right  to  hold  the  tenements 

which  A.  B.  [the  demandani]f  demands  against  him  hy  hn 

Form  of  the  oath 


size 


on  X  grand  M.  ^*  ^^  "8^*'  <>'  *«  8*^*1  A.  B.  [tke  demandantl  to  hate 

them  as  he  demandeth ;  and  for  nothing  to  let  to  say  the 
truth. 

"  So  help  me  God." 


Entry  of  pro- 
ceedings on  PUa 
RoUK 


[  1382  ] 


[State  the  eouni,  and  the  general  mUe,  and  tender  of 
demy-^mart,  as  ante^  1S73,  and  then  proceed  asfolbnu:]-- 
And  the  said  J.  doth  the  like,  therefore  as  well  *  to  tiy  dib 
mise  as  the  other  mise  between  the  parties  aforesaid  above 
joined,  the  sheriff*  is  commanded  that  he  summon,  by  good 
summoners,  four  lawful  knights  of  his  county,  girt  with 
swordsy  that  they  be  here,  on  the  Octave  of  the  Purification 
of  the  blessed  Virgin  Mary  next  coming,  to  make  election 
of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties 
aforesaid  here,  to  hear  election  of  the  assize  aforesaid,  ftc 
Snmnons  of  the  At  which  day  come  here  as  well  the  said  J.  L.  as  the  said 
ig     awar  «  •  ||  g^  j^y  ^y^j^  attomies  aforesaid,  and  the  said  sheriff  hath 

not  sent  the  writ;  therefore  the^  sheriff*  is  commanded  that 
he  summon,  by  good  summoners,  four  lawful  kn^^hts,  or 
other  good  and  lawful  men  of  his  county,  girt  wiA  swords, 
that  they  be  here  in  fifteen  days  firom  Easter,  unless  tbe 
justices  of  our  lord  the  king  should  be  at  the  castle  of 
Exeter,  in  the  said  county,  to  hold  the  assise  on  — - 

Nbi  Prius  the day  of at  the  castle  of  Exeter,  in  the  county 

of  Devon,  to  be  sworn  to  make  election  of  the  grand  assiie 
of  our  said  lord  the  now  king,  between  the  parties  afore- 
said ;  the  same  day  is  given  to  the  parties  aforesaid,  to  bear 
Return  by  sheriff  the  election  of  the  asiize  aforesaid,  &c.  At  which  day  came 
SJTknSS  mhh  *>ere  as  weU  the  said  J.  L.  as  the  said  H.  H.  by  their  attor- 
connty,  and  that  nies  aforesaid,  and  the  sheriff*,  to  wit,  H.  H.  esq.  at  thai  day 
fonr  other  per-  returned  to  the  justices  of  our  said  lord  the  now  king,  tbt 


•See  form,  a  Wils.  641.— 
Lee's  Diet.  Prac.  2d  edit.— 
2  Sannd.  45  f,  in  note. — Co.  Lit. 
s.dll. 

^  See  other  fuller  form8, 
Booth  on  Real  Actions,  102. 
Rast  Ent  103.—  3  BU.  Com. 
App.  vi. 

*^  If  tbe  two  similiters  are 
inserted  in  the  general  mise, 
as  ante,  13;73,  this  statement 


of  two  issues  may  be  proper; 
bat  if  only  one  anilfi^ef  *« 
inserted,  then  the  form  shonlji 
run,  "  Therefore  the  sheriff  » 
commanded  that  he  sommon, 
drc."— Booth  on  Real  Actieos, 
102.— Co.  Ent  18L— 3  ^ 
Com.  Appendix. 

«*  Sec  Booth    OD  Real  Ac- 
tionSy  96. 
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there  were  no  knights  in  his  county  that  he  could  summony     pRoeBBDiwcfl 

RELATfVB  TO 
WftITt  OF  BIOHT 


as  he  was  by  the  said  writ  commanded ;  and  therefore,  by     *«''^'"v«  to 


virtue  of  the  said  writ,  he  had  caused,  &c.  Iname  them]  four 
lawful  men  of  his  county,  girt  with  swords,  to  be  summoned 
by  W.  S.  and  J.  R.  his  bailiffi,  to  be  before  his  Majesty's 
justices  of  assize,  at,  &c.  in,  &c.  aforesaid,  on,  &c.  to  do 
as  by  the   aboTe  writ   he  was   required   and  commanded, 
and  that  the  summoners  are,  and  each  of  them  was  main- 
prized   by  John  Doe  and  Richard  Roe,  whereupon   the  Appeanuice  of 
said,  &c.  four  lawful  men  of  the  county  aforesaid,  being  ^^^^^^^"^^ 
called,  in   their  proper  persons,  came  before  the  justices 
of  our  lord  the  king,  on,  &c.  at,  &c.   in,  &c.  aforesaid, 
but  then  and  there  were  not  sworn  according  to  the  said       [  1383  ] 
writ.      Therefore,  as    before,  the    sheriff  is   commanded 
that  he  summon,  by  good  summoners,  four  lawful  knights  Award  of  td%M 
of  his  county,  girt  with  swords,  that  they  be  here,  on  the  J^^^^/  ^ 
morrow  of  the  Ascension  of  our  Lord  next  coming,  to 
make  election  of  the  assize  aforesaid,  the  same  day  is  given 
to  the  parties  aforesaid,  to  hear  the  election  of  the  assise 
aforesaid,  &e.    At  which  day  come  here  as  well  the  said  Vice  e^mes  «•« 
J.  L.  as  the  said  H.  H.  by  their  attomies  aforesaid,  and  the  ""^  ^^' 
sheriff  hath  not  sent  the  writ.    Therefore,  as  before,  the  Awmrd  of  »econd 
sheriff  is  commanded,  that  he  summon,  by  good  summoners,  ^^  SSghuu*  *^ 
four,  &c.  girt,  and  that  they  be  here,  on  the  morrow  of  the 
Holy  Trinity  next  coming,  to  make  election  of  the  assize 
afotesaid,   the  same  day  is  given  to  the  parties  aforesaid 
here,  to  hear  the  election  of  the  assize  aforesaid,  &c.    At  vice  eomu  «m 
which   day  come  here  as  well  the  said  J.  L.   as  the  said  "•**»*  ^*»^* 
H.  H.  by  their  attorney  aforesaid,  and  the  sheriff  hath  not 
sent  the  writ     Therefore,  as  before,  the  sheriff  is  likewise  Award  of  another 
commanded  that  he  summon,  by  good  summoners,  four,  &c.  J^JJJf  knLghu?* 
girt,  and  that  they  be  here  in  three  weeks  of  the  Holy  Tri- 
nity next  coming,  to  make  election  of  the  assize  aforesaid, 
the  same  day  is  given,  &c.  to  hear,  &c.     At  which  day  come  rice  eomei  turn 
here  as  well  the  said  J.  L.  as  the  said  H.  H.  by  their  attor-  "^  *^*'*- 
ney  aforesaid,  and  the  said  sheriff  hath  not  sent  the  writ. 
Therefore,  as  before,   the  sheriff  is  commanded,  that  he  Award  of  BDotlier 
summon,  by  good  summoners,  four,  &c.  or  other  good  and  ^^^^  koichts,  or 
lawful  men  of  the  county,  girt  with  swords,  that  they  be  »o«m"  lawful  men. 
here  on  the  morrow  of  All  Souls,  unless  the  justices  of  our 
lord  the  king  should  be  at  the  castle  of  Exeter  in  the  said 

county,  to  hold  the  assize,  on the- day  of •  to 

be  sworn  to  make  election  of  the  grand  assize  of  our  lord  the 
now  king,  between  the  parties  aforesaid,  the  same  day,  &c. 


1383 


PKOCEEDmOS 


VROCIBDIH€t 

RBLATIVB  TO 

WAlTt  OF  BIOMT 


Sheriff 't  retain 
tliat  there  were 
no  knightly  bat 
he  had  summoned 
foor  other  Uwfol 
penoDs. 


Swearing  of  the 
four  knights. 

[  1384] 


Election  of  the 
recognitors. 


to  heat,  &c.  At  which  day  came  here  as  weD  the  vud  J.  L. 
as  H.  H.  by  their  attornies  aforesaid,  and  the  sheriff,  namely, 
H.  H*  at  that  day  returned  to  the  justices  of  our  said  lord 
the  king,  that  there  were  no  knights  in  his  said  comity  that 
he  could  summon,  as  by  the  said  writ  he  was  commanded; 
and  therefore,  by  virtue  of  the  said  writ,  &c  he  had  caoaed, 
&c.  four  lawful  men  of  his  county,  girt,  &c  to  be  son- 

moned  by  W.  S.  and his  baUiff,  to  be  before  bismi- 

jesty's  justices  of  assise,  at,  &c«  in,  &c.  on,  &c.  to  do  as  by 
the  said  writ  was  required  and  commanded,  and  that  die 
summoners,  and  each  of  them,  was  mainprised  by,  &c 
Whereupon  the  said,  &c.  four,  &c«  of  the  county  aforesaid, 
being  called,  in  their  proper  persons  came  before  the  jus- 
tices of  our  lord  the  king,  on  the day  of  — 

aforesaid,  at,  &c.  in,  &c.  aforesaid,  girt,  &c.  and  were  svom 
lawfully  and  truly  to  choose  twelve  knights,  or  other  good 
and  lawful  men,  girt,  &c.  who  best  know  and  will  say  die 
truth  between  the  parties,  and  were  not  of  kin  to  eidier. 

And  afterwards,  to  wit,  on  the day  of in  tbe  — 

year  of  the  reign  of  our  said  liMrd  the  king,  at,  &c  afore- 
said, the  said,  &c.  came  in  their  proper  persons,  and  betog 
sworn  as  aforesaid  in  the  presence  of  the  parties  aforesaid, 
chose  of  themselves,  and  other  knights,  to  wit,  &c  good 
and  lawful  men  of  the  county  aforesaid,  who  neither  are  of 
kin  to  the  said  J.  L.  nor  to  the  said  H.  H.  to  make  recog- 
nition of  the  grand  assize  aforesaid. — [Tkem/oUowt  award 
of  venire  facias,  ^c.  see  S  Bla.  Com.  App.  vL  Bacih  oa 
Real  Actions,  Wi.'\ 


Judgment  when        At  which  day,  before  our  lord  the  king  atWeatniiiuier, 

m.\Sr^d!I'faDU  ^  ^«««  ^  ^^U  ^^^  «"^  A.  B.  and  E.  F.  as  the  said  C.  D.  by 
upon  the  return  their  said  atCorpies ;  and  the  said  U.  M.  [the  prayeeinaii\ 
mumtoittd  jungen'  ^^ough  summoned  as  before,  and  solemnly  called,  came  not; 
dMmwjniium:      therefore  it  is  considered  that  the  said  CD*  answer  die 

said  A.  B.  and  £.  the  said  count,  without  the  said  H.  M. 


Jadfmcnt  after 
joined  K 


Therefore,  it  is  considered,  that  the  said  A.  B.  and  £. 
his  wife,  take  nothing  by  their  said  writ,  but  be  in  mercy 
for  their  false  cluun  thereof;  and  that  the  said  C.  D.  wklo^ 
go  thereof  without  day,  &c.  and  that  she  the  said  CD. 
holds  the  tenements  aforesaid,  with  the  appurtenances,  to 


*  See  form,  2  Saund.  45  d, 
note  4. 


**  See  form,  Lce*s  Diet  Ptk. 
2d  edit.— 3  Wils.  6a 
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her  and  her  heirs  quit  of  die  said  A.  B.  and  £•  his  wifci     paocsBotNGf 
and  die  heirs  of  the  said  E.  for  ever.  wS?t.T/ri^t 

Therefore,  it  is  considered,  that  the  said  A.  B«  (the  de-  Jncipment  for  the 
mmdant)  recover  his  seisin  against  the  said  C.  D.  (t/ie  te- 
nanU)  of  die  tenements  aforesaid,  with  the  appurtenances, 
to  hold  to  him  and  his  heirs,  quit  of  the  said  C.  D.  (ike 
tenant)^  and  his  heirs  for  ever.  And  the  said  C.  D.  {the 
tenant)  in  mercy,  &e. 

[  1385] 

Therefore,  it  is  considered,  that  the  said  A.  B.  {the  de^  Ju<tirnipnt  for  tbe 
fmindant)  take  nothing  by  his  said  writ,  but  be  in  mercy  for  ^^°^*'^  * 
bis  false  claim  thereof,  and  that  the  said  C«  D.  {the  tenant) 
go  thereof  without  day,  &c.  and  that  he  the  said  C.  D.  {the 
tenani)  hold  the  tenements  aforesaid,  with  the  appurte- 
nances, to  him  and  his  heks  quit  of  the  said  A.  B.  {the  de- 
mandani)  and  his  heirs  for  ever. 

Amongst  the  pleas  of  land  of Term,  in  the  18th 

year  of  King  George  the  Third.  Roll,  432. 

Middlesex,  (to  wit.>*-Francis  John  Tyssen,  by his  Record  of  final 

attorney,  demands  against  George  Clarke,  ten  messuages,  {ouSTn^n  ""writ 
ten  gardens,  &c.  [describe  the  premises]  with  the  appurte-  of  right  on  lenin 
nances,  in  the  parish  .of  St.  John,  Hackney,  as  his  right  father*?"  *"  ' 
and  inheritance,  by  writ  of  the'  lord  the  king  of  right,  and 
diereupon  he  saith,  that  F.  T.  esq.  father  of  him  the  said 
F.  J.T.  was  seised  of  the  tenements  aforesaid,  with  the  ap- 
purtenances, in  his  demesne  as  of  fee  and  right,  in  the  time 
of  peace,  in  the  time  of  the  lord  George  the  First,  late  king 
of  Great  Britain,  (to  wit)  within  sixty  years  now  last  past, 
by  taking  the  esplees  thereof,  to  the  value,  &c.  and  from 
the  said  F.  the  father,  the  right  descended  to  the  said 
F.  J.  T.  who  now  demands,  as  son  and  heir  of  the  said  F. 
his  father,  and  that  such  is  his  right  he  offers,  &c.     And  The  defence  and 

the  said  CD.  by his  attorney,  comes  and  defends  the  ««"««» wi***- 

right  of  the  said  F.  J.  T.  and  the  seism  of  the  said  F.  J.  T. 
when,  &c.  and  the  whole,  &c.  and  whatsoever,  &c.  and 
mostly  of  tbe  tenements  aforesaid,  as  of  fee  and  of  right,  and 
he  puts  himself  on  die  grand  assise  of  our  lord  the  king. 


*  2  Saund.  45  f.  <"  See  form,  2  Wils.  561. 

^  See  Lee's   Diet.  Prac.  2(1         **  Booth    on,  Real   Actions, 
edit.  94,  s.  29. 

VOL.  Ill,  V  P 
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PBocBeDiNon     and  he  prays  a  recognition  to  be  made,  whether  he  the  8»d 

RKLATIVK   TO 
•fVRITt  Q¥  RIGHT 


RBLATivK  TO     ^  jj  j^^  ^  gTcatcr  tltlc  to  hold  the  tenemente  aforesaid, 


with  the  appurtenances,  to  him  and  his  heirs,  as  tenants 

thereof,  as  he  now  holds  the  same,  or  whether  the  sud 

F.J. T.   has  title   to  hold  the  same  tenements,  with  the 

Issue  joined.        appiirtenances,  as  he  has  above  demanded  the  same,  &c 

Awarri  or  sum-     and  the  said  F^  J.  T.  doth  the  like ;   therefore  the  said 

knThts  *  to**"  kct    ^^^^^  ^s  commanded  that  he  summon,  by  good  summoneis, 

the  gi^nd  assiie.    four  lawful  knights  of  his  coimty,  girt  with  swords,  that 

[  1386  ]       they  be  here  on  the  morrow  of  All  Souls  next  coming,  to 

make  election  of  the  assize  aforesaid ;  the  same  day  is  given 
to  the  parties  aforesaid  here,  to  hear  the  election  of  the 
Continuance  by  assise  aforesaid  here,  &c.  At  which  day  here  come,  aswdl 
^tT^t!^  the  said  F.J.  T.  as  the  said  C.  D.  by  their  attomies  afoie- 
Aiitu  summons  of  said,  and  the  sheriff  hath  not  sent  the  writ ;  therefore,  as 
tiie  four  knights,    before,  the  sheriff  is  commanded  that  he  summon,  by  good 

summoners,  four  lawful  kqights  of  his  county,  girt  with 
swords,  that  they  be  here,  from  the  day  of  St.  Martm  in 
£fteen  days  next  coming,  to  make  election  of  the  assize 
aforesaid,  the  same  day  is  given  to  the  parties  aforesdd 
Return  thereto,     here,  to  hear  the  election  of  the  assize  aforesaid,  &c.    At 

which  day  come  here,  as  well  the  said  F.  J.T.  as  the  said 
C.  D.  by  their  attomies  aforesaid,  and  the  sheriff,  (to  vit) 
S.  S.  esq.  and  W.  L.  esq.  now  returns,  that  he  had  caused 
to  be  summoned  J.  £.,  J.  H.,  P.  D.,  and  G.  M.  four  lawful 
knights  of  his  county,  girt  with  swords,  by  H.  F.  andJ.  W. 
his  bailiffs,  to  be  here  firom  the  day  of  St*  Martin  in  fifteen 
days  aforesaid,  to  do  as  the  same  writ  commands  and  re- 
quires ;  and  that  the  said  summoners  are,  and  each  of  them 
The  four  knights  is,  mainprized  by  John  Doe  and  Richard  Roe.  Where- 
XegPLTdiJiM!    "P^"  *^  said  J.  E.,  J.H.,  P.D.,  andG.M.,   four  lawful 

knights  of  the  county  aforesaid,  .girt  with  swords,  being 
called,  in  their  proper  persons  come,  and  being  sworn  upon 
their  oath,  in  the  presence  of  the  parties  aforesaid,  chose  of 
themselves  and  others,  twenty-four  (to  wit)  J.  E.,  J.  H.,  P*  D-i 
J.M.,  J.  W.,  J.  K.,  &c.  esqrs.  good  and  lawful  men  of  tbe 
county  aforesaid,  who  neither  are  of  kin  to  the  said  F.J«T. 
nor  to  the  said  C.  D.  to  make  recognition  to  the  grand  assise 
Awanl  of  venire  aforesaid.  Therefore  the  sheriff  is  commanded,  that  he 
**^""'  .  cause  them  to  come  here  on  the  octave  of  St.  Hilary,  to 

make  the  recognition  aforesaid,  the  same  day  is  given  to 
the  parties  here,  &c.  At  which  day  here  come,  as  weO  tbe 
said  F.  J.T.  as  tbe  said  CD.  by  their  attomies  aforesaid, 
and  tlie  sheriff  hath  not  sent  the  writ ;  therefore,  as  before, 
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the  sheriff  is  commanded^  that  he  cause  to  come  here  from     procibdihos 
the  day  of  Easter  in  one  month,  to  make  the  recognition  wain  of  right 
aforesaid,  the  same  day  is  given  to  the  parties  aforesaid 
here,  &c-      At  which  day  here  come,  as  well  the  said  R«cogn5to»  of 

^  '  . «!  1  awiie  come. 

F .  J.  T.  as  the  said  C.  D.  by  their  attomies  aforesaid,  and 

the  recognitors  of  the  assize,  whereof  mention  is  above 

made,  being  called,  come,   and  certain  of  them,  (to  wit) 

J.  E.,  J,  H.,  P.  D.,  C.  M«  &c.  esquires,  being  elected,  tried, 

and  sworn  upon  their  oath,  say,  that  the  said  F.J.  T.  hath  Po»tea  for  de« 

greater  title  to  hold  the  said  tenements,  with  the  appurte-  "^  .^oi^  -i 

nances,  to  him  and  his  heirs,  as  he  above  demandeth  the      ^ 

same,  than  the  said  CD.  to  hold  the  same,  as  he  now 

holdeth  them,  as  the  said  F.  J.  T.  by  his  aforesaid  writ  hath 

supposed.    Therefore  it  is  considered,  that  the  saidF.  J.  T.  Final  jadgmeDt. 

recover  his  seisin  against  the  said  C.  D.  of  the  tenements 

aforesaid,  with  the  appurtenances,  to  hold  to  him  and  his 

heirs  quit  of  the  said  C.  D.  and  his  heirs  for  ever«  and  the 

said  C.  D.  in  mercy,  &c.  Mercy. 


W  '1111 


p  pS? 


[    1388  ] 


PROCEEDINGS  IN  MANOR  COURT  IN  NATDRE 

OF  WRIT  OF  RIGHT. 


Writ  in  nature  of 
writ  of  right*. 


Plaint  on  seisin 
of  demandant's 
ancestor  ^ 


WiDiain  the  Fourth,  &c.— To  Sir  T.  S.  hart,  lord  of  the 
manor  of  Gillinghaniy  in  Dorsetshirei  or  his  steward  of  the 
same  manor,  greeting : — We  command  you,  that  withoat 
delay,  and  according  to  the  custom  of  the  manor  aforesaid, 
you  do  full  right  toT.  D.  concerning  eighteen  acres  of  land, 
with  the  appurtenances,  in  the  tithing  of  B.  in  the  manor 
aforesaid,  which  W.  S.  and  E.  his  wife,  deforce  him  of,  that 
we  hear  no  more  complaint  for  want  of  right.  Witness  oui- 
self,  &c. ;  and  thereupon  the  said  T.  D.  makes  his  protes- 
tation to  prosecute  the  same  writ,  in  the  said  court,  in  the 
form  and  nature  of  a  writ  of  right  patent,  at  the  common 
law,  according  to  the  custom  of  the  manor  aforesaid,  and 
finds  pledges  to  prosecute,  &c. 

T.  D.  by his  attorney,   demands  against  the  said 

W.  S.  and  £.  eighteen  acres  of  land,  &c.  in  the  tithing  of 
B.  in  the  manor  of  Gillingham,  in  the  county  of  Dorset,  and 
within  the  jurisdiction  of  this  court,  and  whereof  he  says, 
that  T.  6.  was  seised  in  his  demesne  as  of  fee  ^,  according 
to  the  custom  of  the  manor  aforesaid  in  the  time  of  peace, 
in  the  time  of  the  lord  George  the  Third,  late  king  of  Great 
Britain,  &C  and  within  sixty  years  now  last  past,  by  taking 
the  esplees  thereof*^  to  the  value,  &c.  and  died  thereof 
seised,  leaving  one  E.  his  wife  him  surviving,  and  from  the 
said  T.  G.  the  right  to  the  said  tenements,  with  the  appur- 
tenances, descended  and  came  to  one  W.  G.  as  brother  and 
heir  of  the  said  T*  G.  subject  to  the  estate  of  free-bench  of 
the  said  E.  therein,  according  to  the  custom  of  the  manor 


*  5  East,  d72  ;  see  forms 
of  proceedings  in  dower  and 
entry  in  manor  eourt,  ante, 
1326;  and  Kitchen  on  Courts, 
603,  4.  160, 62.— F.  N.  B.  12. 
14  Hen.  4.  34. 

^See  form,  5  East,  272; 
this  plaint,  though  held  to  be 
defectiTe,  will  assist  in  form* 


iog  a  correct  plaint  in  other 
eases.  See  also  the  plaints  in 
dower  and  entry,  in  the  manor 
court,  ante,  1328i  1340, 1344. 

<"  If  not,  to  sUte  at  tbe  viQ 
of  the  lord,  &e.     Qiuere. 

^  As  to  what  is  a  snffideiit 
taking,  see  3  B.  ^  C.  302.- 
Ante,  1339. 
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aforesaid,  and  from  the  said  W.  G.  the  right,  &c.  subject,  &c.     raocMDinof 

descended  and  came  to  one  H.  D.  as  eldest  cousin  and  heir      court,  &c. 

of  the  said  W.  6.  according  to  the  custom,  &c.  viz.  as  eldest 

daughter  and  heir  of  H.  B.  who  was  the  only  sister  and  heir 

of  one  other  T.  G.  who  was  the  father  as  well  of  the  said 

first-mentioned  T*  G.  as  of  the  said  W.  G.  which  W.  G. 

died  in  the  life-time  of  the  said  H.  D. ;  and  from  the  said 

H.  D.  the  right,  &c«  descended  and  came  to  one  T.  D.  the 

•on  and  heir  of  the  said  H.  D.  and  from  the  said  T.  D.  the 

son  of  the  said  H.D*  the  right,  &c«  descended  and  came  to 

the  said  T.  D.  the  now  demandant,  as  son  and  heir  of  the 

said  T.  D.  the  son  and  heir  of  the  said  H.  D.  and  that  this 

is  his  right  he  the  said  T.  D.  the  now  demandant  offers,  &c. 

In  the  manor  court  of in  the  county  of • 

F.  W. 


ats.    \ 

w.w.  S 


And  the  said  F.W.  by his  attorney,  comes  Pomi  of  gennai 

and  defends  the  right  of  the  said  W.W.  the  de-  SJart?  "*^' 
mandant,  and  the  seisin  of  R.W.  from  whom,  &c.when,  &c. 
and  the  whole,  &c.  and  chiefly  of  the  tenements  aforesaid, 
with  the  appurtenances,  and  he  puts  himself  upon  the 
homage  of  the  said  court,  according  to  the  custom  of  the 
said  manor,  and  prays  that  a  recognition  may  be  made, 
whether  he  the  said  F.  W.  has  a  greater  right  to  hold  the 
tenements  aforesaid,  with  the  appurtenances,  as  he  holds 
them,  or  the  said  W.W.  the  demandant,  to  hold  the  said 
tenements,  with  the  appurtenances,  as  he  has  above  de- 
manded the  same,  &c. 


*  See  forms,  Kitchen  on  ante,  1326,  and  in  writs  of 
CoartB,  d03,  and  tbe  proceed-  entry  in  the  manor  court,  ante, 
ings  in  dower  in  manor  court,     1340,  1344. 


..  I. 


* 


[    ISOO  ] 


PROCEEDINGS  IN  PARTITION. 


Original  writ  in       Willifiin  the  Fourth,  hy  the  grace  of  God,  of  the  United 
9w!  3?"c.  SI  ■.*  Kingdom  of  Grreat  Britain  and  Ireland  king,  defender  of  the 

Faith,  and  so  forth,  to  the  sheriff  of greeting: — If  A.B. 

and  C.  D.  shaO  give  you  security  that  their  suit  shall  be  pro- 
secuted, then  summon  by  good  summoners,  EL  F.  that  he 
be  before  our  justices  at  Westminster,  on  — *~  (  a  general 
return  day^  to  shew  wherefore  whereas  the  said  A.  B.,  CD. 

and  E.F.  hold  together  and  undivided  the  manor  of , 

with  the  appurtenances,  and  [14  messuages,  12  cottages, 
16  bams,  3  dove-houses,  4  stables,  13  gardens,  fiOO  acres  of 
land,  200  acres  of  meadow,  200  acres  of  pasture,  200  acres 
of  wood,  100  acres  of  furze  and  heath,  200  acres  of  moor, 
100  acres  of  bushy  ground,  100  acres  of  marsh,  100  acres 
of  broom,  20  acres  of  land  covered  with  water,]  £20  rent 
common  of  pasture  for  all  manner  of  cattle,  court  leet, 
courts  baron,  view  of  frank  pledge,  profits,  and  perquisites 
of  court,  free-warren,  free-chase,  free-fishery,  goods  and 
chattels  of  felons,  fugitives,  outlaws,  and  those  which  are 
put  in  exigent,  deodands,  chattels,  waifed  and  estrayed,  with 

the  appurtenances,    in   the  parishes  of and ,  of 

which  the  said  £.  F.  denieth  partition  to  be  made  between 
them,  according  to  the  form  of  the  Statute^  made  and  pro- 
vided, \or  if  parceners^  hy  custom,  say,  "  according  to  the 
custom  of  England,"]  and  unjustly  permitteth  the  same  not 
to  be  done,  and  contrary  to  the  form  of  the  said  Statute,  as 
they  say,  and  have  you  there  the  summoners  and  this  writ 
Witness  ourself  at  Westminster,   the day  of in 

the year  of  our  reign. 

» 

*  2  Sell.  Prac.  Ist edit.  310 ;  2  Sell.  Prac.  Ist  edit  307:  ^^ 

2d  edit.  215.— 10  Wentw.  151.  edit.  212.     It  seems  in  general 

As  to  the  proceedings  in  ge*  more  adrisable  to  proceed  in 

nerai,    see    Bac.    Ab.    Joint*  equity,  2  Cruise's  Dig.  531.— 


teuantSy    I.    7.  —  Com.     Dig.  Co.  Lit.  109  a.  note  7. — 6  Vcs, 

Pleader,  3  F.  Chancery,  4  £.  498. 
Parcener,   C.  —  2  Bla.   Uep.         **  SeeB&  9W.  3.  c.  31. 
1134.^2  Cruise's  Dig.  528,  Sec. 


PBOCEEOIMOS  IN  PARTITIOfT. 


13.Qi 


I 


A.B.andC.D.    .    •    •    Demandants^     procbedings 

1^f«r^»4r  ««^  *"    PARTITION. 

06tween\  ana 

^  E.  F. Tenant. 

J.  M.  of ,  and  O.  P.  of ,  officers  to  the  sheriffs  Affidavit  of  »er- 

of ,  severaDy  make  oath  and  say,  that  they  the  said  pJrHiU)n,^on  8°6c 

deponents  did,  on  the day  of ,  in  the  year  of  our  9  w.  s.  c.  si. 

Lord 9  senre  the  above-named  £.  F.  tenant,  with  the 

writ  of  partition  in  this  cause,  by  delivering  to  and  leaving 
with  the  said  E.  F.  a  copy  of  the  said  writ,  and  acquainting 
him  with  the  contents  thereof;  and  these  deponents  did,  on 
the  said  day  of ,  in  the  said  year  of  our  Lord 


s.  i». 


,  dehver  to  and  leave  with  P.,  Q.,  R.,  S.,T.,  V.,  &c. 

the  occupiers  of  the  messuages,  lands,  and  tenements,  in 
the  said  writ  mentioned,  a  true  copy  of  the  same  writ. 
Swom^  &c. 


William  the  Fourth,  &c.  to  the  sheriff  of 
Put  by  sureties  and  safe  pledges  E.  F.  of 
before  the  justices  at  Westminster,  on  — 


(o  general  re* 

turn  day)  to  answer  A.  B.  and  C.  D.  wherefore  the  said 
A.  B.,  CD.,  andE.F.,  hold  together  and  undivided  the 

manor  of ,  with  the  appurtenances,  &c.  [as  in  the  writ] 

of  which  the  said  £.  F.  denieth  partition  to  be  made  be- 
tween them  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  and  unjustly  permitteth  not  the 
same  to  be  done,  and  to  shew  wherefore  he  was  not  in  our 

court,  before  our  justices  at  Westminster,  on (a  general 

return  day)  last  past,  as  he  was  summoned,  and  have  there 
the  names  of  the  pledges  and  this  writ.     Witness,  &c. 


-,   greeting:    Writ  of  pone  npon 

that  he  be  ^^^^"^^^  ^i  ^^ 
,  inac  ne  oe  pcarance  •». 


In  tike  Common  Pleas, 


Termy  —  WiU.  4. 


,  (to  wit.) — E.  F.  of ,  in  the  county  aforesaid.  Declaration  in 

was  summoned  to  answer  A.  B.  and  C.  D.  of  a  plea,  where-  SantVn  common, 

86f  9W.3.c.3l« 


*  See  forms  aud  proceedings, 
2  Sell.  Prac.  1st  edit.  311;  2d 
edit.  216;  and  see  ante,  1300, 
note  *• 

^  See  forms,  2  Sell.  Prac.  1st 
edit.  312;  2d  edit.  216;  and 
ante,  1390,  note  *. 

^  As  to  the  form  and  reqni- 
2>itcs  of  declaration,  6ee  2  Sell. 
Prac.  1st  imI.  313 ;  2d  od.  217. 
loWcntw.    161.— PI.  A.  304. 


3  B.  &  P.  378.— Com.  Dig. 
Pleader,  3F.  2.  When,  as  in 
the  above  form,  the  declaration 
is  bjr  tenants  in  com  moo,  the 
title  need  not  be  shewn ;  but 
in  partition  by  parceners  or 
joint-tenants,  it  mast  be  shewn 
in  the  declaration  how  they  be- 
came so,  Cro.  Eliz.  64. — 2  Sclh 
Prnc.  Isi  ed.  313. 
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pRocKBDiMoi    fare  whereaa  th^  siud  A.  B.|  C.  D.,  and  tbe  said  E.  F.,  hold 
»  PARTITION,   t^g^th^^  ^„j  undivided  the  manor  of ,  with  the  appoi^ 

tenancesy  &c.  ifpectfy  the  premises  aecoriSng  to  the  urii] 
of  which  the  said  E*  F«  denieth  partition  to  be  made  between 
them,  according  to  the  form  of  the  Statute  in  soch  esse 
made  and  provided,  and  unjustly  permitteth  not  the  ssme 
to  be  done,  and  contrary  to  the  form  of  tbe  Statute*   And 

whereupon  the  said  A.B*  and  CD.  by ,  their  attorney, 

say,  that  whereas  they  and  the  said  E.F.  hold  together  and 
undivided  the  tenements  aforesaid,  with  the  appurtenanoes, 
whereof  it  belongs  to  the  said  A.  B.  and  C.  D.  and  didr 
heirs,  to  have  one  moiety  of  the  tenements  aibresud,  with 
the  appurtenances,  to  hold  them  in  severalty,  so  that  the 
said  A.  B.  and  C.  D.  of  their  moiety  belonging  to  them  of 
the  tenements  aforesaid,  with  the  appurtenances,  and  tbe 
said  E.  F.  of  his  moiety  belonging  to  him  of  the  tenements 
aforesaid,  with  the  appurtenances,  may  severally  apportion 
themselves,  he  the  said  E.  F.  denieth  partition  thereof  to 
be  made  between  them,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  and  unjustly  permitleih 
not  the  same  to  be  done,  and  contrary  to  the  form  of  tbe 
said  Statute;  .whereupon  they  say  that  they  are  injured,  and 
have  damage  to  the  value  of  £ — ,  and  therefore  they  bring 
suit,  &G. 

?'*•  i*y  f  o"f«*-       [Copy  the  deelaratian  to  the  end^  and  proceed  as  Jot- 

felon  of  infaits  by,-*,,  >  ^  m  c%  it*!.        •*.      «        »  «      T   . 

guardian ».  lofiDs:\ — And  the  said  jL.S.  and  £•  his  wife,  by  J.F.  their 

attorney,  and  the  said  W.  B.,  B.  B.  the  yonnger,  T.  B., 
A.R.,  and  D.,  by  O.P.  who  is  admitted  by  tbe  court  of 
our  lord  the  king  now  here  to  prosecute  and  defend  for  tbe 
said  W.  B.,  B.  B.  the  younger,  T.  B.,  A.  B«,  and  D.  who 
are  respectively  infants  within  the  age  of  twenty»one  yeais, 
as  the  guardian  of  the  said  W.  B«,  B.  B.  the  younger,  T.B^ 
A«  R.,  and  D.  come  and  defend  the  force  and  injoiy 
when,  &c.  and  say  that  they  cannot  deny  the  aforesaid  ac- 
tion of  the  said  B.  B.  the  elder,  and  S.  nor  but  that  par- 
tition ought  to  be  made  between  them  and  the  said  B.  B. 
the  elder,  and  S.  of  the  tenements  aforesaid,  with  tbe  ap- 
purtenances, in  form  aforesaid,  and  they  freely  consent  tbat 

Judgment.  partition  thereof  may  be  made  between  them,  &c.;  there- 

fore it  is  considered  that  partition  be  thereof  made  between 
the  said  B.B.  the  elder,  and  S.  and  the  said  W.  B.,  B.B. 


*  The  tenants  having  appeared,  must  confess  the  action. 
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the  yoohger^  T.  B*,  T.  S^  and  £.  his  wifci  A.  R.,  and  D.  of  pRocstDiHGt 
the  tenements  aforesaid,  with  the  appurtenances;  and  it  is  '"  ^^Kmtow. 
connnanded  to  the  sheriff  that  in  his  proper  person  he  go 
to  the  tenements  aforesaid,  with  the  appurtenances,  and 
there,  in  the  presence  of  the  parties  aforesaid,  by  him  to 
be  forewarned,  if  they  shall  be  willing  to  be  present,  the 
tenements  aforesaid,  with  the  appurtenances,  by  the  oath 
of  good  and  lawful  men  of  his  county,  respect  being  had 
to  the  true  value  of  the  said  tenements,  with  the  appurte- 
nances, he  cause  to  be  divided  into  two  eq^ual  moieties,  and 
one  moiety  thereof  he  cause  to  be  delivered  and  assigned 
to  the  said  B.  B.  the  elder,  and  S.  and  the  other  moiety 
thereof  to  the  said  W.  B.,  B.  B.  the  younger,  T.  B.,  T.  S., 
and  £•  his  wife,  A.  R.,.and  D.  to  be  holden  in  severalty,  so 
that  neither  the  said  B.  B.  the  elder,  and  S.  nor  the  said 
W.  B.,  B.  B-  the  younger,  T.  B.,  T.  S.,  and  E.  his  wife, 
A.  R.,  and  D.  may  have  more  than  respectively  belongs  to 
them  of  the  tenements  aforesaid,  with  the  appurtenances ; 
and  that  the  said  B.  B.  the  elder,  and  S.  of  their  moiety 
belonging  to  them  of  the  tenements  aforesaid,  with  the  ap- 
purtenances, and  the  said  W.  B.,  B.  B.  the  younger^  T.  B., 
T.  S«,  and  E.  his  wife,  A.  R.  and  D.  of  their  moiety  belong- 
ing to  them  of  the  said  tenements,  with  the  appurtenances, 
may  severally  approve  themselves ;  and  that  that  [partition 
by  the  said  sheriff  so  distinctly  and  openly  made,  he  have 
under  hb  seal  and  the  seals  of  those  by  whose  oath  he  shall 
have  made  the  same  partition,  together  with  the  writ  of  our 
said  lord  the  king  to  him  thereupon  directed,  the  same  day 
is  given  to  the  parties  aforesaid  here,  &c. 

''  Therefore  it  is  considered,  that  partition  be  made  Form  of  the  first 
thereof  between  them,  &c.  And  it  is  commanded  to  the  ^^^f *Jlf"^  *"  **^ 
sheriff,  that  in  his  proper  person  he  go  to  the  manor  and 
tenements  aforesaid,  and  in  the  presence  of  the  parties  afore- 
said, being  forewarned,  if  they  shall  be  willing,  the  manor 
and  tenements  aforesaid,  with  the  appurtenances,  by  the 
oath  of  ^  good  and  lawful  men  of  his  county,  respect  being 
had  to  the  true  value  of  the  manors  and  tenements  aforesaid, 
with  the  appurtenances,  he  cause  to  be  divided  into  two 
equal  parts,  (or,  as  t/te  case  is  )  and  one  part  of  those  parts 

^  See  2  Sell.  Prac.  Ist  edit.         ^  Qiutre,  '*  twelve''  good.&c. 

3L5 ;  2d  ed.  219.     The  like  on  2  Cruise,  d29.--Jiootb  on  Real 

coofession^see  form, ante,  1392,  Aciions,  244. 
and  10  Weatw.  152. 
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pRocEBDiKGs    he  causc  to  be  delivered  and  assigned  to  the  said  A.B.  and 
m  PARTiTioif.   Q  J)  ^^j  ^jjg  ^^lj^^  p^rt  thereof  to  the  said  E-F.  to  be 

holden  to  them  and  their  heirs  in  severalty,  so  that  nather 
the  said  A.  B.  and  C.  D.  nor  the  said  E.  F.  may  have  more 
of  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nances, than  it  belongeth  to  them  to  have;  and  that  the 
said  A.  B.  and  C.  D.  of  their  part  to  them  thereof  belong- 
ing, and  the  said  E.  F.  of  his  part  to  him  thereof  belong- 
ing, may  severally  apportion  themselves ;  and  that  that  par- 
tition, by  the  said  sheriff  so  distinctly  and  openly  made,  he 
have  here  from  the  day  of  Easter  in  fifteen  days,  under  his 
seal,  and  the  seals  of  those,"  &c« 

Form  of  the  writ      William  the  Fourth,   by  the  grace  of  God,    of  Great 
^^epar J  tone  a-     ]3f||;|^  gj^^  Ireland  king,  defender  of  the  Faith,  and  so 

forth.     To  the  sheriff  of greeting : — Whereas  E.  F. 

late  of in  your  county,  esquire,  was  summoned  to  be 

in  our  court,  before  our  justices  at  Westminster,  to  answer 
A.  B.  and  C.  D.  of  a  plea  wherefore  the  said  A.  B.  and 
C.  D.  and  the  said  E.  F.  hold  together  and  undivided  the 
manor  of with  the  appurtenances,  [specifff  the  pre- 
mises according  to  the  declaration]  and  the  said  E.  F.  de- 
nied partition  thereof  to  be  made  between  them,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided, 
and  unjustly  permitted  not  the  same  to  be  done,  and  con- 
trary to  the  form  of  the  Statute,  as  they  said ;  and  the  said 
E.  F.  appearing  in  our  said  court,  freely  consented  that  par- 
tition thereof  might  be  made  ^  Whereupon  it  was  consi- 
dered in  our  same  court,  before  our  justices  atWestminster, 
that  partition  should  be  made  between  them  of  the  manor 
and  tenements  aforesaid,  with  the  appurtenances  ;  therefore 
we  command  you,   that  taking  with  you  twelve  iree  and 

lawful  men  of  the  neighbourhood  of aforesaid,   by 

whom  the  truth  of  the  matters  may  be  better  known,  in 
your  proper  person  you  go  to  the  manor  and  tenement 
aforesaid,  with  the  appurtenances,  and  there  in  the  pre- 
sence of  the  parties  aforesaid,  by  you  to  be  forewarned,  if 

*  See  form,    2  Sell.  Prac.  clared  and  proceeded  accord- 

1st  edit  316 ;  2d  edit.   219.  ing  to  the  sUtate,  it  sbcmld 

The  like  where  first  judgment  be  so  stated  in  this  writ     So 

was  obtained  on    defendant's  if  defendant  pleaded  non  iemet 

confession,  lOWentw.  153.  ituimul,  and  there  was  a  vcr> 

^  If  there  was  judgment  by  diet  against  him. 
default,  and   the   plaintifT  de- 
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they  shall  be  willing  to  be  present,  the  same  manor  and  ^RocsiDtNci 
tenements,  with  the  appurtenances,  by  the  oath  of  the  said 
twelve  free  and  lawful  men,  respect  being  had  to  the  true 
value  of  the  manor  and  tenements  aforesaid,  with  the  ap* 
purtenances,  you  cause  to  be  divided  into  two  equal  parts, 
and  one  of  those  parts  to  be  delivered  and  assigned  to  the 
said  A.  B.  and  C.  D.  and  the  other  part  thereof  to  the  said 
£.  F*  to  be  holden  to  them  and  their  heirs  in  severalty,  so 
that  neither  the  said  A.  B.  and  C.  D^  and  the  said  E.  F. 
may  have  more  of  the  manor  and  tenements  aforesaid,  with 
the  appurtenances,  than  it  belongs  to  them  to  have ;  and 
that  the  said  A.  B.  and  C.  D.  of  their  part  to  them  thereof ' 
belonging,  and  the  said  E.  F.  of  his  part  thereof  to  him 
belonging,  may  severally  apportion  themselves.  And  that 
that  partition  by  you  so  distinctly  and  openly  made,  you 
have  here  from  the  day  of  Easter  in  fifteen  days,  under 
your  seal  and  the  seals  of  those  by  whose  oath  you  shall 
have  made  that  partition ;  and  have  you  there  the  names 
of  those  by  whose  oath  you  shall  have  made  the  same  parti- 
tion, and  this  writ  Witness,  Sir  N.  C.  T.  knight,  at  West- 
minster, the  day  of in  the  year  of  our 

reign,"  &c. 

**  At  which  day  here  come  as  well  the  said  A.  B.  and  Fonn  of  retom 
CD.  as  the  said  E.F.  by  their  attomies  aforesaid.     And  ^^^^^* 
the    sheriff,    namely,  J.  T.  esquire,   now  here  returns  a 
certain  partition  between  the  parties  aforesaid  of  the  tene- 
ments aforesaid,  by  the  said  sheriff,  by  virtue  of  the  afore- 
said writ,  and  according  to  the  form  thereof,  by  the  oath  of 

twelve  free  and  lawful  men  of  the  neighbourhood  of 

aforesaid  made,  which  follows  in  these  words,  to  wit, 

to  wit,  I,  J.  T.  esquire,  sheriff  of  the  county  aforesaid, 
humbly  certify  and  return  to  his  majesty's  justices,  at  the 
day  and  place  in  the  writ  hereunto  annexed  mentioned,  that 

by  virtue  of  the  said  writ  to  me  directed,  on  the day  of 

in  the  1st  year  of  the  reign  of  King  William  the  Fourth, 

of  Great  Britain  and  Ireland  king,  defender  of  the  Faith, 

and  so  forth,  and  in  the  year  of  our  lord having  taken 

with  me  O.  P.,  Q.  R.,  S.  T.  &c.  twelve  free  and  lawful  men 
of  my  bailiwick,  and  of  the  neighbourhood  in  the  said  writ 
mentioned,  by  whom  the  truth  of  the  matter  may  be  better 


»  See  form,  2  Sell.  Prac.   Ist  edit.  318 ;  2d  edit.  221 ;  and 
see  lOWentw.  154. 
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pRociiDiiiGs  knowDi  in  my  proper  person  did  go  to  the  manor  and  tene- 
ments in  the  said  writ  specified,  and  therei  by  the  oaih  of 
the  said  jurors,  in  the  presence  of  the  parties  in  the  said 
writ  named,  by  me  forewarned  according  to  the  eamnuuai 
of  the  said  writ,  and  by  their  assent,  the  said  manor  and 
tenements  with  their  appurtenances,  (respect  being  had  to 
the  true  value  of  the  same)  I  did  cause  to  be  divided  into 
two  equal  parts,  and  one  part  thereof,  ihnt  is  to  aay,  all 
those  two  messuages,  two  bams,  and  the  knd  thereto  be- 
longing, called  the containing  two  hundred  and  twenty 

acres,  two  roods,  and  seven  perches,  more  or  less,  late  in 
the  occupation  of  W.  J.  and  now  of  M.  D.  and  his  assigns, 
and  all  that  messuage,  &c.  {specifying  in  lite  manner  tie 
whole  apportionment  aUotied  to  the  demandamts] ;  and  ail 
commons,  common  of  pasture,  woods,  underwoods,  and 
trees,  ways,  waters,  easements,  and  appurtenances  to  the 
said  several  messuages,  cottages,  farms,  lands,  woods, 
grounds,  and  premises,  belonging  or  appertaining,  or  there- 
with used  and  enjoyed ;  all  which  said  premises  are  sitoate, 

lying,  and  being  in in  my  said  county ;  and  did  caose  the 

same  to  be  delivered  and  assigned  to  the  said  A.  B.  and  C.  D. 
the  said  writ  named ;  and  the  other  part  thereof,  that  is  U> 
say,  all  the  manor  of in  the  said  county  of 


the  court  baron  of  the  same,  and  all  rights,  royalties,  mem- 
bers, and  appurtenances  thereof,  and  all  that  barn,  &nB, 
and  lands,  &c.  &c.  [specifying  the  whole  apportiamneni 
allotted  to  the  defendant] ;  all  which  said  messuages,  cot- 
tages, farms,  barn^,  lands,  woods,  grounds,  and  premises, 

are  situate,  lying,  and  being  in  the  parish  of in  my 

county,  I  did  cause  to  be  delivered  and  asdgned  to  the  said 
£.  F.  es(]uire,  in  the  said  writ  named,  to  be  holden  to  diem 
and  their  heirs  in  severalty,  as  by  the  said  writ  I  am  com- 
manded, so  that  neither  the  said  A.  B.  and  C*  D.  nor  the 
said  E.  F.  might  have  more  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  than  it  belonged  to  diem 
to  have,  and  that  the  said  A.  B.  and  C.  D.  of  their  part  t9 
them  thereof  belonging,  and  the  said  £•  F.  of  his  part  to 
him  thereof  belonging,  may  severally  apportion  themselves. 
In  witness  wherec^  as  well  I  the  said  sheriff  as  the  jnran 
aforesaid  to  this  indented  partition,  have  set  our  seals,  die 
day  and  year  and  place  above-mentioned. 

"  J.  T.  esquire,  sheriff."* 
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Pleas  of  land  inrolled  at  Westminster,  before  Sir  James    procrboihos 
Mansfield,  knight,  and  his  brethren,  justices  of  his  majesty's   '"  partitioi.. 

court  of  common  bench,  of  Trinity  Term,  in  the year  pieMUngt  and 

of  the  reign  of  our  sovereign  lord  George  the  Third,  by  j^J^JJ^^^fy  w- 
by  the  grace  of  God,  of  the  United    Kingdom  of  Great  heir«ues  in  gavel- 
Britain  and  Ireland  king,  defender  of  tlie  Faith.    Roll,  466,  £dJnSS^^"* 
467,  68,  69. 

Heretofore,  as  it  appeareth  in  the  Term  of  Easter.,  in 

the year  of  his  present  majesty's  reign,  in  the  4S7th 

and  458th  Rolls,  it  is  thus  contained : — 

Kentf  <to  wit.) — William  Daniel  the  elder,  William  Da*  Conntinpartrfkm 
niel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel  were  glv^wlST' th^^ 
summoned  to  answer  unto  Samuel  Baker,  and  Phoebe  his  land  having  de- 
wife,  and  George  Eggleson,  and  Catherine  his  wife,  in  a  co^beirauea   tw» 
plea  wherefore,  whereas  the  same  Samuel  Baker,  and  PhcBbe  ^f  ^2  married 
his  wife,  in  right  of  his  said  wife,  and  the  said  William  the  third  married  de- 
elder  and  William  the  younger,  Stephen  and  Joseph,  hold  SderTl^'^dieJT 
together  and  undivided  one  messuage,  one  barn,  one  stable,  wherenponW.D* 
three  gardens,  three  orchards,  sixteen  acres,  twenty-three  ^naiit  by  tJie  cm^ 
yards  of  arable,  pasture,  meadow,  and  wood  land,  and  com-  ^^y   «»<'««'    the 
mon  of  pasture  for  all  manner  of  cattle,  with  the  appur-  kind,  of  a  moiTty 
tenances,  in  the  several  parishes  of  Bredgate,  otherwise  ^^.  ^*   thirds 
Bredgon,  and  Stockbury,  in  the  county  of  Kent,  of  which  came  to  his  tw* 
the  said  William    Daniel    the  elder,  William    Daniel  the  Sf?n«ul?tt.''*'* 
younger,  Stephen,  and  Joseph,  deny  partition  to  be  made 
between  them,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  and  unjustly  and  contrary  to  the 
same  Statute  permits  not  the  same  to  be  done ;  whereupon 
the  said  Samuel  and  Phoebe,  and  the  said  George  and 
Catherine  his  wife,  by  George  Chilton,  their  attorney,  say, 
that  one  Stephen  Featherstone,  heretofore,  to  wit,  on  the  Seisin  of  S.F, 
day  of in  the  year  of  our  lord  — -  was  seised  of 


the  said  messuages,  tenements,  and  hereditaments,  with  the 
appurtenances,  in  his  demesne,  as  of  fee;  and  being  so 
thereof  seised,  the  said  Stephen  Featherstone  had  issue  Imae. 
female  of  his  body  lawfully  begotten,  to  wit,  Phoebe  Baker, 
Catherine,  now  the  said  Catherine  Eggleson,  and  Elizabeth, 
and  the  said  Stephen  Featherstone  being  so  thereof  pos*  Dies  tciaed. 
sessed,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
-the  parish  of  Bredgate,  otherwise  Bredgon,  in  the  county 

*  These  are  the  pleadings  in  the  case  of  Baker  v.  Daniel^ 
1  Marsh.  537. 
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of  Kent  aforesaid,  died  of  such  his  estate  tberan  seised ; 
and  because  the  said  messuage,  tenements,  and  heredita- 
mentSi  with  the  appurtenances  are,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  were  of  the 
tenure  and  nature  of  gavelkind,  and  ail  lands  and  tene^ 
ments,  with  the  appurtenances,  which  are  of  the  tenure  and 
nature  of  gavelkind,  in  the  county  aforesaid,  are,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  were 
partable,  and  parted  between  the  heirs  male,  in  de&uh  of 
heirs  male,  among  the  heirs  female,  the  same  messuage, 
tenements,  and  hereditaments,  with  the  appurtenances,  then 
and  there  descended  and  came  to  the  said  Phoebe,  Cathe- 
rine, and  Elizabeth,  as  daughters  and  co-heir  female  of  the 
said  Stephen  Featherstone,  there  being  no  heirs,  or  heir 
male  of  the  body  of  the  said  Stephen  Featherstone,  law- 
fiiUy  begotten  ;  whereby  the  said  Phcebe,  Catherine,  and 
Elizabeth,  entered  into  the  said  messuage,  tenements,  and 
hereditaments,  with  the  appurtenances,  and  were  thereof 
then  and  there  seised  in  their  demesne,  as  of  fee,  as  daugh- 
ters and  co-heir  a^  aforesaid ;  and  the  said  Phosbe  bdng  so 

seised  afterwards,  to  wit,  on  the day  of in  the 

year  of  our  lord  at  the  parish  first  aforesaid,  inter- 

married  with  the  said  Samuel  Baker,  whereby,  and  by  reason 
of  the  said  marriage,  the  said  Samuel  and  Phcebe  became 
and  were  seised  of  one  undivided  third  part  of  the  said 
messuages,  tenements,  and  hereditaments,  in  their  demesne, 
as  of  fee,  in  right  of  the  said  Pheebe.  And  the  said  Cathe- 
rine, being  so  seised  as  aforesaid,  she,  the  said  Catherine, 

afterwards,  to  wit,  on  the day  of in  the  year  of 

our  lord at  the  parish  first  aforesaid,  intermarried  widi 

the  said  George  Eggleson,  and  by  reason  thereof  they,  the 
said  George,  and  the  said  Catherine,  then  and  there  became 
and  were  seised  in  their  demesne,  as  of  fee,  of  one  other  un- 
divided third,  of  and  in  the  said  messuage,  tenements,  and  he- 
reditaments, with  the  appurtenances,  in  right  of  his  said  wife. 
And  the  said  EUzabeth  being  so  possessed  as  aforesaid,  after- 
wards, to  wit,  on  the  day  of in  the  year  of  our 

lord  at  the  parish  aforesaid,  intermarried  with  the 

said  Daniel  the  elder,  whereupon  the  said  William  and  the 


*  See  statement  of  this  cus- 
tom. Heme's  Pleadings,  586. 
1  Burr.  326.-2  Bla.  Com.  84. 
.Rob.  on  Gav.  c.  4.  p.  38,  136, 
157.— Co.  Ent.  602,  411  b.— 


Co.  Litt  175.  s.  265.— Ra^ 
Ent.  449,  450, 452. 

*"  Ail  make  but  one  hdr. 
1  Saund.  253.— Rob.  m  Gtr. 
114. 
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ifaid  Elizabeth,  became  and  were  seised  in  their  demesne  as  procbbdihgs 
of  fee,  of  the  other  undivided  third  of  the  aforesaid  mes* 
suage,  tenements,  and  hereditaments,  with  the  appurte- 
nances, in  right  of  his  said  wife.  And  the  said  Samuel,  and 
Phoebe  his  wife,  and  the  said  George,  and  Catherine  his 
wife,  in  fact  further  say,  that  the  said  Elizabeth  Daniel, 
after  her  said  intermarriage,  had  issue  male  of  her  body 
lawfully  begotten  by  the  said  William  Daniel  the  elder,  her 
said  husband,  to  wit,  the  said  William  Daniel  the  younger. 
And  the  said  Stephen  and  Joseph,  the  now  defendants,  and 

afterwards,  to  wit,  on  the day  of in  the  year  of 

our  lord died,  to  wit,  at  the  parish  first  aforesaid,  in 

the  county  aforesaid,  and  the  said  William  Daniel  the  elder, 
her  said  husband,  survived  her,  and  the  said  Samuel,  and 
Phoebe  his  wife ;  and  the  said  George,  and  Catherine  hb 
wife,  in  fact  further  say,  that  the  said  messuage,  tenements, 
and  hereditaments,  with  the  appurtenances,  having  so  been 
and  being  of  the  tenure  and  nature  of  gavelkind,  in  the 
county  of  Kent  aforesaid,  the  husband  of  any  wife  dying 
seised  of  any  lands  or  tenements,  in  the  said  county,  of  the 
said  nature  or  tenure  in  his  demesne,  as  of  fee-simple  or  fee- 
tail,  according  to  the  custom  in  the  said  county,  from  time 
immemorial  used  and  approved,  of  right  ought,  and  have 
been  used,  to  hold  and  enjoy  the  moiety  of  all  such  lands 
and  tenements,  of  which  such  wife  died  seised  as  aforesaid, 
after  the  death  of  such  wife  so  dying  seised  as  aforesaid, 
during  the  life  of  such  husband,  if  and  as  long  as  such  hus- 
band live  sole  and  unmarried,  whether  or  not  such  husband 
had  issue  of  the  body  of  his  said  wife  male  or  female  law- 
fully begotten.  Whereby,  and  by  force  of  the  said  custom 
and  tenure  of  gavelkind,  the  said  William  Daniel  the  elder, 
upon  the  death  of  his  said  wife,  became  and  was  seised  in 
his  demesne,  as  of  freehold,  for  the  term  of  his  life,  of  one 
moiety  of  the  said  purpart  or  undivided  third  of  the  said 
Elizabeth  Daniel,  of  and  in  the  said  messuage,  tenements, 
and  hereditaments,  to  hold  to  him  the  said  William  Daniel 
the  elder,  as  tenant  by  the  curtesy,  by  furce  and  virtue  of 
the  said  tenure  or  custom  of  gavelkind,  in  the  said  county, 
fur  ami  during  the  term  of  his  natural  life,  if  he  lived  sole 
and  unmarried,  the  reversion  thereof  to  the  said  William 
the  younger,  Stephen,  and  Joseph,  as  sons  and  co-heir  of 
the  said  Elizabeth  Daniel,  and  their  heirs  belonging.  And 
the  other  moiety,  or  half  part  of  the  said  undivided  third 
part  of  the  said  Elizabeth  Daniel,  in  her  life-time,  and  at 
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pnocBBDiHGi     the  time  ef  ber  dea^'ia  the  nud  meflBuageS}  lenements,  and 
m  PARTiTiow.  hereditamantsi  descended,  with  the  appurtesances,   npcm 

her  death  as  aforesaid*  aod  came  to  the  said  Stephen,  ^^ 
liam  the  younger,  and  Joseph,  as  sons  and  co-heir  of  the 
said  Elizabeth  Daniel,  and  they  the  said  William  the  yoonger, 
Stephen,  and  Joseph,  then  and*  there  bcfcame  and  were 
seised  in  ther  demesne,-  as  of  fee,  of  the  same  moiety  ^ 
half  part,  to  wit,  at  the  parish  first  afaresaid*  in  the  ooonty 
aforesaid.  And  so  the  said  Samuel,  and  Phoebe  hia  wilie^ 
and  the  said  George,  and  Catherine  his  wijCe,  say,  thMjL  they, 
that  is  to  say,  the  said  Samuel,  and  his  said  wife,  in  ri^t 
of  his  said  wife,  and  the  said  Greorge,  and  his  aaid  wife,  in 
right  of  his  said  wife,  and  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  Stephen,  and  Joseph*  together 
and  without  division,  hold  the  said  messuage,  tenqwiPiits, 
and  hereditaments,  with  the  appurtenances,  of  Ae  inhedl^ 
ance  which  was  of  the  said  Stephen  Featberstone,  deceased, 
the  father  of  the  said  Phoebe,  Catherine,  and  £lizabetlv 
.  three  co-heirs  female,  of  which  said  Stephen  Peathersloiie 
of  his  body  begotten,  the  said  Phoebe  and  Catherine  arc^ 
whereof  to  the  said  Samuel  and  Phoebe,  in  right  of  the  said 
J^hceb^  and  the  heirs  of  the  said  Phoebe  *,  doth  beku^  te 
have  one-third  part  of  the  messuage,  tenements,  and  bere* 
ditaments  aforesaid,  with  the  appurtenances,  into  three  naris 
equally  to  be  divided ;  and  to  the  said  George  and  Catberiae 
his  wife,  in  right  of  his  said  wife,  and  to  the  heirs  of  the 
said  Catherine,  dotli  belong  to  have  one  other  third  pert  of 
the  same  messuage,  tenements,  and  hereditamentSt  with  the 
appurtenances,  to  be  divided  as  aforesaid,  to  hold  to  then 
in  severalty,  so  that  the  said  Samuel,  and  Phoebe  bis  wife, 
in  right  of  his  said  wife,  of  their  purpart  to  them,  out  ef 
the  messuages,  lands,  tenements,  and  hereditaments  afive^ 
said,  with  the  appurtenances  haiqpeniag ;  and  the  said  Oeoijge 
and  Catherine  his  wife,  in  right  of  his  said  wife,  of  their  per- 
part  out  of  the  said  messuage,  tenements,  and  heredifeBenff 
aforesaid,  with  the  l^>purtenances  happening,  may  seTenUy 
tiiemselves  appropriate  and  apportion.  Yet  the  said  WiUiaoi 
Daniel  the  elder,  William  Daniel  the  younger,  Stephen 
Daniel,  and  Joseph  Daniel,  to  make  partition  between  them 
according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  have  hitherto  denied  and  refused,  and  still  do  re- 
fuse, and  the  same  unjustly  do  not  suffer  to  be  done.    Where- 

*  This  is  an  amendment,  see  1  Marsh.  537. 
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hpon  the  laid  Samuel^  and  Phcebe  Iiib  wife,  and  the  sdd    »rocvboi«g8 
George  and  Catherine  say,  that  they  are  injured,  and  have   "  '^Rtitioii. 
BOBtained  damage  to  the  value  of  £600,  and  therefore  they 
Imng  their  suit,  ftc. 

And  the  said  William  Daniel  the  elder,  William  Daniel  Defendant  uMket 
*he  younger,  Stephen  Daniel,  and  Joseph  Daniel,  being  duly  ^•^•»*^*- 
amnmoned  by  his  writ  of  pone,  returnable  on  the  morrow  of 
the  Holy  Trinity,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  came  not,  within  fifteen  days  after 
flic  return  of  the  said  writ,  according  to  the  said  Statute, 
lior  defend  the  force  and  injury  when,  &c.  nor  appear  to  say 
«ny  thfag  in  bar  or  preclusion  of  the  said  action  of  the  said 
Samuel  Baker,  and  Phoebe  his  wife,  and  George  Eggleson, 
and  Catherine  his  wife,  why  partition  ought  not  to  be  made 
between  them,  and  the  said  WilKam  Daniel  the  elder,  Wil- 
liam Daniel  the  younger,    Stephen  Daniel,     and   Joseph 
Daniel,  of  the  tenements  aforesaid,  with  the  appurtenances, 
in  form  aforesaid ;   by  which  the  said  Samuel  Baker,  and 
Phoebe  his  wife,  and  George  Eggleson,  and  Catherine  his 
infe,  remam  therein  undefended  against  the  said  William 
Daniel  the  elder,  William  Daniel  the  younger,   Stephen 
Daniel,  and  Joseph  Daniel;  and  thereupon,  because  the  Continnsnce  by 
court  of  our  said  lord  the  king,  of  the  Bench  here,  are  not  ^"^"  •''^^^ 
yet  advised  what  judgment  to  give  of  and  upon  the  pre- 
mises,  a  day  is  therefore  given  to  the  paHies  aforesaid, 
before  the  said  justices  of  the  Bench,  at  Westminster,  until 

the  morrow  of  AH  Souls,    in  the year  of  the  reign 

aforesaid,  to  hear  the  judgment  of  the  said  court  thereupon, 

for  that  the  said  court  of  our  said  lord  the  king  of  the 

Bendi  now  here,  are  not  yet  advised  thereof.    At  which  day, 

before  the  justices  aforesaid,  come  the  said  Samuel  Baker, 

and  Phoebe  his  wife,  and  George  Eggleson,  and  Catherine 

his  wife,  by  their  attorney  aforesaid ;  but  the  said  Willtam 

Daniel  the  elder,  William  Daniel  the  younger,    Stephen 

Daiiiel,    and  Joseph  Daniel,   come  not.     And   thef*eupon  Farther  con- 

because  the  court  of  our  said  lord  the  king  of  the  Bench  *»«"■•"«*• 

here,  are  not  yet  advised  what  judgment  to  give  of  and  upon 

the  premises,  a  further  day  is  thereupon  given  to  the  said 


*  The  defendant   made   de-  aud  3  &  4  Ann.  c.  l&.  s.  2. — 

fault,  and  the -court  examined  2  Sell.   Prac.  2d  edit.  218. — 

the  tide  of  the  Heniandant,  ac-  2  Bla.  Rep.  1134,  1159. 
cording  to  8  &  9  W.  8.  c.  81 ; 

VOL.  Ill*  Q  Q 
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the  reign  afbresaiil,  to  hear  the  judgment  of  the  eeSd 

thereupon,  for  that  the  court  of  oiir  nid  lord  the  Uig  of  die 

Judgment  of  par.  Bench,  now  here,  ere  not  yet  adriaed  diereof.    At  whkh 

tition  and  award    ,„  r—,  .  ^  •.#«..*»,  .*» 

of  writ  to  theriff  My,  &c.    [TiTo  coulf mfOficfft  mm  TWetiy  Term^  mmd  iken 
iiJSSl^^  ^•-    proceed  a$  foUoms  :]—Aod  hereupon  it  m  camUend,  aa^ 

cording  to  the  form  of  the  Statate  hi  anch  caaaauida  aad 
provided,  that  partition  be  thereof  made  between  die  and 
Samuel  Baker,  and  Phoebe  his  wife,  George  E^leaon,  aad 
Catherine  hia  wife,  and  the  aaid  W3fiam  Daniel  the  alder, 
William  Daniel  the  younger,  Stepbea  Daniel,  and  Joaeph 
Danidj  of  the  tenements  aforeeitid,  with  die  appttrtenancca; 
and  it  is  commanded  to  the  sheriff,  that  in  his  proper  peraoa 
be  go  to  the  tenements  afoMsaid»  wiQi  tha  appurtanmaaa, 
and  there,  in  the  preseyuse  of  the  parties  aforesaid,  by  tarn 
to  be  forwamed,  if  they  shaH  be  wiUmg  to  be  preaanr^  the 
tenements  aforesaid,  with  the  appurteaaacas,  Iqr  tha  oadi 
of  good  aad  lawful  men  of  hia  oounty,  vespeet  being  had  Id 
the  true  value  of  the  awd  tenementSf  with  the  appiMrtaamnecat 
he  cause  to  be  divided  kilo  three  equal  parts,  and  one  part 
he  cause  to  be  delivered  to  the  said  Samuel  Baker,  and 
Phoebe  his  wife,  and  another  part  thereof  to  the  aud  CSeofge 
Eggleson,  and  Catherine  hia  wife,  and  the  third  and  re- 
maining part  thereof  to  the  said  William  Daniel  die  elder, 
William  Daniel  the  younger,  Stephen  Danid>  msni  Joae|di 
Daniel,  to  be  holden  bi  severalty,  so  that  neither  Am  eaid 
Samuel  Baker,  and  Phoebe  his  wife,  nor  the  said  Gaotge 
Eggleson,  and  Catherine  his  wife,  nor  the  said  William 
Daniel  the  elder,  William  Daniel  the  yoangar»  Stephen 
Daniel,  and  Joseph  Daniel,  may  have  more  than  respeoliva^ 
belongs  to  them  of  the  tenements  aforesaid,  wilh  th^  appvr- 
tenanees ;  and  the  said  Samuel  Baher»  aad  Pbeabe 
George  Eggleson,  and  Catherbie  his  wife^  of  their 
two  parts  belonging  to  them,  of  the  tenem^ts 
with  the  appurtenances ;  and  the  said  Wilham  OapicI  the 
elder,  WiUiam  Daniel  the  younger,  Stephen  Dawek 
Joaeph  Daniel,  of  theii:  third  part  beloi^ing  to  thena, 
severally  apportion  themselves,  and  that  partition  by  the 
aheriiT,  distinctly  and  openly  made,  he  have  here  on  the 
morrow  of  All  Souls,  under  his  seal,  and  the  seals  of  those 
by  whose  oath  be  shall  have  made  that  partition ;  and  that 
he  have  there  the  names  of  those  by  whose  oath  he  shall 
have  made  the  same  partition,  together  with  the  writ  of  our 
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lotdtbe  UDg^  to  him  tbefMfloii  dnreetodi  tlMflMAedayk     piumbbmhos 

giiFfn  to  the  parties  afortamd  beraf  atid  at  which  day  the    '"  ^^'^'^•^^ 

thmS;  to  niti  John  Ca^,  Esq.  sheriff  of  Kent  dToresaid,  Sheriff's  return. 

noiw  leliinia  htra  a  eeitoin  partition  made  by  and  before 

him  the  said  AeAtE,  heeween  the  parties  sforesaidi  of  the 

said  tenementSy  with  the  appartenaiMses^  by  virtue  of  ii»€ 

writ  Mbtt0aaiAf  by  Ae  oath  of  twelve  good  and  hiwiiil  ines 

t>f  hii   oomty^    wfaieh    said    partition    follows    in    tlieae 

wofda;— 

Keiti,  to  witr^An  inquisition  taken  at  the  house  of  -*«-^  Inqutsitioo. 

Eiliotty  commonly  called  or  known  by  the  name  or  sign  of 

the  Son^  in  4ie  parish  of  Bredgon,  in  the  coimty  aforesaid, 

OD  Tbamd^,  the  9th  day  of  Septemher^  in  the  5Sd  year  of 

die  reign  of  oar  soveieign  kird  George  the  Third;  by  the 

grace  of  God,  of  the  United  Kingdom  of  Great  Btitaiit 

and  briand  k^g,  defender  of  tlie  Faith,  and  in  (he  year  of  . 

onr  Lofd  1818^  before  John  Cator,  Esq.  sheriff  of  the  said 

county,  by  virtue  of  tbia  writ  of  pariUione  faciendaf  to  me 

directed,  commanditig  me  to  cause  one  oKissuage,  one  ham, 

one  stable,  thrae  gardens,  three  ofdmrds,   16  acres  and 

three  yards  of  aralde,  pastwe,  meadow,  and  wood  land,  and 

commoii  of  pasture,  for  all  and  all  mamier  of  cattke^  with 

the  appurtenances,  in  the  several  parishes  of  Bredgale, 

otherwke  Bsedgon  and  Stoekbury,  in  the  said  county,  to  be 

dirided  into  ifaree  ecfaal  parts,  and  one  of  those  parts  to  be 

ddiversd  and  assigned  to  Samuel  Baker,  and  Phosbe  his 

wife,  to  be  hoUen  to  them  ami  the  heirs  of  the  said  Fbcabe*, 

to  be  hiwfii%  begotten,  and  one  other  third  part  to  George 

Eggleson,  and  Catherine  his  wife^  to  be  hoMen  to  them  and 

the  heiis  of  the  said  Catherine ',  and  the  remaiaing  thard 

part  to  Wflhmn  Danid    the    dder,  William  Damd   the 

yownger,  Stephen  Darnel,  and  Joeeph  Daniel,  to  be  hoMen 

in  savmsalty,  on  the  oath  of  WilKam,  otherwise  Richard 

Badimrst,  Thomas  Pye,  Stephen  Wood,.  Richard  Wood, 

IWiHiam  Read,  Jamea  Benslade,  &c.  &c«  twelve  frc^  and 

lamhA  nwU  of  the  said  county,  being  charged  and  sworn  to 

issqnife  ef  aH  and  singufaur  the  matters  and  things  in  the 

said  writ  mentioned  and  contained,  on  their  cwth  say,  thad 

the  said  bacn,  barn^yard,  tUrd  part,  hmds  and  premises, 

i^rith  the  apportenancea  following,  ( that  is  to  say ),  all  that 

bean,  aad  part  of  the  barney ard,  aa  the  same  is  staked  off, 

"  See  ataefulnieat,  1  Marsh.  637. 

Q  Q  ^ 
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PR0CEBDIII6B    eontaining  15  perclies,  situate  in  Bredgate,  oAenrke  VreA- 
IN  PARTitioN.  ^^  aforesaid,  and  also  an  equal  third  part  of  Ac  ireD, 

being  In  the  said  barn-yard ;  and  ako  M>  nmdi  and  toeh 
part  of  a  certain  field,  called  the  Home  Field,  situate  in 
Bredgate,  otherwise  Bredgon  aforesaid,  as  oontains  cue 
acre,  one  rood,  and  85  perches,  and  aa  the  eaine  is  slaked 
off  from  the  remaining  part,  which  W  assigiied  to  George 
Eggleson,  and  Catherine  his  wife;  and  dso  all  that  field  called 
the  Middle  Field,  situate  in  the  parish  of  Stookbiury  afere- 
said,  containing  two  acres,  one  rood,  and  15  pereliee,  and 
also  one  equal  part  of  a  certain  piece  of  woodOand,  atoate 
in  Bredgate,  otherwise  Bredgon  aforesaid,  containing  two 
roods,  or  thereabouts,  the  remaining  half*part  being  as- 
signed unto  the  said  George  Eggleson,  and  Catherine  hn 
wife,  together  with  such  common  of  pasture  as  is  apfwr- 
tenant  to  the  parts  and  premises  before  described,  are  one 
equal  third  part  of  the  messu^e,  stable,  garden,  orchards, 
lands,  and  common  of  pasture,  with  the  appurtenances,  spe- 
cified in  the  said  writ,  and  that  the  part  of  the  messuage^ 
or  tenement,  and  barn-yards,  third  part  lands  and  premises, 
with  the  appurtenances  following,  ( that  is  to  say  ),  aK  tb^ 
part  of  a  messuage  or  tenement  under,  divided  into  two 
tenements,  which  is  situate  at  the  north  end  of  the  said 
messuage  or  tenements,  in  the  parish  of  Bredgate,  other- 
wise Bredgon  aforesaid,  and  now  in  the  occnpation  of  die 
said  George  Eggleson;  and  also  an  equal  half-part  ot  die 
garden,  used  with  the  said,  messuage,  as  the  same  is  staked 
off,  and  certain  part  of  the  barn-yard  there,  as  the  same  is 
also  staked  off,  containing  altogether  15  perches,  and  also 
one  equal  third  part  of  the  well,  being  in  the  same  yard, 
and  also  a  part  of  a  certain  field,  called  the  Home  fUd, 
containing  one  acre,  one  rood,  and  four  perches,  ntoate  ia 
Bredgon  aforesaid ;  and  also  all  that  field,  called  the  Wood 
Field,  containing  two  acres,  two  roods,  and  Sit  perches,  ia 
Bredgon  aforesaid ;  and  also  one  equal  half-part  of  a  cer- 
tain piece  of  wood-land,  containing  two  roods,  and  also  ia 
Bredgon  aforesaid,  together  with  such  common  of  pasture  as 
is  appurtenant  to  the  parts  and  premises,  are  one  other  equal 
third  part  thereof,  and  that  the  parts  of  the  measuagi^  diird 
parts,  lands,  and  premises,  with  the  appurtenances  follow* 
ing,  (that  is  to  say),  all  tiiot  part  of  a  messuage  or  tene- 
ment, under  one  roof,  divided  into  two  tenements,  which  n 
situate  and  being  at  the  south  end  of  the  said  messuage  or 
tenement,  in  the  parish  of  Bredgate,  otherwise  Bredgon 
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a/bresaid,  now  in  the  occui»ation  of  William  Daniel  the  el-    procibdhgs 
der;  and  also  one  equal  part  of  the  garden,  used  with  the 
aaid  messuage  or  tenement,  as  the  same  is  staked  off,  con- 
taining SO  perches;  and  also  all  that  piece  or  parcel  of  land, 
called  the  Bamfietd^  containing  one  acre,  two  roods,  and 
1 9- perches,  situate  in  Bredgon  aforesaid;  and  also  all  that 
pieee  or  parcel  of  land,  called  Upper  Stockbury  Field,  con- 
taining two  acres,  two  roods,  and  36  perches,  in  Stockbury 
aforesaid ;  and  also  one  third  part  of  the  well,  being  in  the 
bam-»yard  there,  togedier  with  such  common  of  pasture  as 
is  appurtenant  to  the  parts  and  prenuses  before  described, 
are  the  remaining  equal  third  part  thereof;  and  the  said 
messuage,  bam,  stable,  gardens,  orcbardsj  lands,  and  com- 
mon of  pasture,  with  the  appurtenances,  being  so  into  three 
equal  parts  divided,  I  the  said  sheriff  having  respect  to  the 
true  value  thereof,  on  the  day  and  year  aforesaid,  in  the 
presence  of  the  jurors  aforesaid,  the  said  first-mentioned 
equal  third  part,  via.  all  that  barn  and  part  of  the  barn^ 
yard,  as  the  same  is  staked  off,  containing  15  perches^ 
situate  in  Bredgate,  otherwise  Bredgon .  aforesaid ;  and  also 
one  equal  third  part  of  the  well,  being  in  the  barn-yard, 
and  also  so  much  and  such  part  of  a  certain  field,  called  the 
Home  Field,  situate  in  Bredgate,  otherwise  Bredgon  afore- 
saidf  as  contains  one  acre,  one  rood,  and  34  perches,  and  as' 
tbe  same  b  staked  off  from  the  remaining  part,  which  is 
fissigned  unto  the  said  George  Eggleson,  and  Catherine,  his 
wife ;  and  also  all  that  field,  called  the  Middle  Field,  situate 
in  the  parish  of  Stockbury  aforesaid,  containing  two  acres^ 
one  rood,  and  15  perches;  and  also  one  equal  half-part  of  a 
certain  piece  of  wood-land,  situate  in  Bredgate,  otherwise 
Bredgon  aforesaid,  containing  two  roods,  or  thereabouts, 
the  remaining  half-part  being  assigned  unto  the  said  George 
£ggIeson,  and  Catherine  his  wife,  together  with  such  com- 
mon of  pasture  as  is  appurtenant  to  the  parts  and  premises 
before  described,  to  the  said  Samuel  Baker,  and  Phoebe  his 
wife,  have  caused  to  be  delivered  and  assigned,  to  be  holden 
to  them  and  the  heirs  of  the  said  Phoebe,  and  the  second 
mentioned  equal  third  part,  viz.  all  that  part  of  a  messuage 
or  tenement,  under  one  roof,  divided  into  two  tenements, 
which  b  situate  at  the  north  end  of  the  said  messuage  or 
tenement,  in  the  said  parish  of  Bredgate,  otherwise  Bredgon 
aforesaid,  and  now  in  the  occupation  of  George  Eggleson ; 
and  also « an  equal  half-part  of  the  garden,  used  with  the 
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pRocBcnufot     said  mesraagei  as  the  sane  is  staked  off,  contdiuiig  akege* 
iM  PARTiTioir.    ^^^  jg  perohes;  and  also  one  equal  third  part  of  the  weD, 

being  in  the  said  yard ;  and  also  a  part  of  a  certain  field, 
oalled  the  Home  Field,  containing  one  acre,  one  rood,  and 
four  perehes,  situate  in  Bredgon  aforesaid;  and  alao  afl 
that  field  called  the  Wood  Field,  containing  two  roods, 
situate  also  in  Bredgon,  together  with  such  common  of  pas- 
ture as  is  appurtenant  to  the  parts  and  premises,  to  the  said 
George  Eggleson,  and  Catherine  his  wife,  have  caused  to 
be  delivered  and  assigned,  to  be  holden  to  them  and  the 
heirs  of  the  said  Catherine,  and  the  remaining  or  last-men- 
tioned equal  third  part  hereinbefore  described,  via.  all  that 
part  of  a  messuage  or  tenement,  under  one  roof,  divided 
into  tenements,  which  is  situate  and  being  at  the  south  end 
of  the  said  messuage  or  tenement,  in  the  said  parish  of 
Bredgate,  otherwise  Bredgon  aforesaid,  now  in  the  occupa- 
tion of  William  Daniel  the  elder ;  and  also  one  equal  half- 
part  of  the  garden,  used  with  the  said  messuage  or  tene- 
ment, as  the  same  is  staked  ofi^,  containing  dO  perches ;  and 
also  that  piece  or  parcel  of  land,  called  the  Bam  Field,  con- 
taining one  acre,  two  roods,  and  19  perches,  situate  in  Bred* 
gate  aforesaid ;  and  also  all  that  piece  or  pared  of  land, 
called  Upper  Stockbury  Field,  containing  two  acres,  two 
roods,  and  38  perches,  situate  in  Stockbury  aforesaid ;  and 
also  one  third  part  of  the  well,  being  in  the  barn-yard  there, 
together  with  such  common  of  pasture  as  is  appurtenant  to 
'  the  parts  and  premises  hereinbefore  described,  to  die  said 
William  Daniel  the  elder,  William  Daniel  the  younger,  Ste- 
phen Daniel,  and  Joseph  Daniel,  have  caused  to  be  defi- 
vered  and  assigned,  to  be  holden  to  them  and  their  heira  in 
severalty,  by  the  assignment  and  allotment  made  aa  afoie- 
said,  according  to  the  exigency  of  the  said  writ,  ao  that 
neither  the  said  Samuel  Baker,  and  Phoebe  hia  wife^  the 
said  Greorge  Eggleson,  and  Catherine  his  wife,  nor  the  said 
William  Daniel  the  elder,  William  Daniel  the  )'Ounger,  Ste- 
phen Daniel,  and  Joseph  Daniel,  have  more  of  the  said  mes- 
suage, bam,  stable,  gardens,  orchards,  lands,  and  conunon 
of  pasture  aforesaid,  with  the  appurtenances,  than  to  them 
thereof  belongs,  and  the  said  Samuel  Baker,  and  Phcebe 
his  wife,  George  Eggleson,  and  Catherine  his  wife,  Wiffiam 
Daniel  the  elder,  William  Daniel  the  younger,  Stephen 
Daniel,  and  Joseph  Daniel,  may  severally  apportion  them- 
selves.    In  witness  whereof,  as  well  I  the  said  sheriff  aa  the 
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said  jurors,  have  set  our  seals,  the  day  and  year,  and  at  the    procbbdivgs 
place  aoove*mentionea* 

John  Cator,  Esq.  sheriff. 

Therefore  it  is  considered  that  the  partition  aforesaid  be  Final  jadgment 
held  firm  and  effectiwl  for  ever,  *"  partitions 


««tp * I i« 


*  See  form,  2  Sell.  Prae.  l«t  ed.  310 ;  2d  ed.  222. 
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ITkroughoui  all  the  Precedents ,  where  the  special  title 
of  the  declaraiion  or  plea,  or  the  return  of  a  writ, 
it  stated  to  be  on  any  of  the  old  return  days,  prior  to 
the  laie  statute  \  WilL  4.  c.  70.  s.  6,  instead  qf  such 

special  tUle  or  return,  state  it  as  follows:  On 

the day  of in Teraii  in  the  — —  year 

of  the  rdgn  of  KingWilliain  the  Fourth.] 

41       To  the  note,  add,  A  corporation  may  sue  in  assumpsit 
for  use  and  occupation,  1  Campb.  466. 
At  the  end  of  note  %  add  see  11  PricCi  19. 

74  In  the  note,  instead  of  1  New  Rep.  189,  read  1  New 
Rep.  89 ;  and  instead  of  the  reference  to  ante,  vol.  i. 
903,  4,  read  ante,  vol.  i.  881. 

79      Attheendofnote\  a<M4C.  &P.  S89. 

221  a  In  the  note  in  second  column,  line  S,  add  see  8  B.  &  C. 
166.—S  Moo.  &  Ry.  47,  S.  C. 

24Sa  In  note%  instead  of  the  reference  6B.  &  C.  411,  read 
4B.&C.4I1. 

279  To  the  note,  add,  In  the  case  in  4C.  &  P.  45,it  was  de- 
cided, that  if  a  person  at  the  time  of  selling  a  horse, 
say,  *'  I  never  warrant,  but  he  is  sound  as  far  as  I 
know,"  this  is  a  qualified  warranty,  and  may  be  sued 
on  in  assumpsit,  sheinng  ihat  the  defendant  knew  of 
the  unsoundness.    Sed  quere. 

314  In  the  note,  instead  qf  the  rtference  5  B.  &  C.  789, 
read  S  B.  &  C.  789. 

325  In  line  19  from  the  bottom,  after  the  word  refused 
add  wo. 

344  In  Une  27  from  the  top,  instead  of  the  word  paying 
read  pay. 

346  As  a  ndtsi  to  the  precedent  against  the  drawer  of  a 
biU,  for  not  indemntfying  the  plaintiff,  an  accommO" 
datum  acceptor,  add.  In  Roach  v.  Thompson,  1  Moo. 
Sc  M«  C.  N.  P.  487,  it  was  held,  the  accommodation 
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acceptor  of  a  bill»  who  pays  it  to  a  bond  Jide  holder, 
after  action  brought  by  hiia«  x^nnot  recover  the  costs 
of  such  action  against  the  parties  liable  to  himi  for 
the  sum  paid  on  the  bill ;  and  see  4  C.  &  P.  194. 
4f20a  At  the  end  of  the  count ^  instead  ^the  wards.  It  wotdd 
be  prudent^  read  it  i^igbt  in  soiDe  ca^esi  where  the 
mode  of  the  proceedings  in  the  original  action  have 
been  doubtful,  to  add  the  following  general  coimt. 
421     In  line  5  from  the  top,  instead  qf  the  word  has  read 
had. 
Debt  on  a  judg.    414  Add  Uie  following  pr«c«dMi< ;  ^-- ^Cddl•seJ^.  (to  wit.) 
ID  K.  B.  for  ^not  ^'  B.  &G.  comjUains^  &c« — For,  that  wherem  the  said 

decUriDgs  plaintifi;  before  and  at  the  tiam  joT  (he  obtiOi^  and 

giving  the  judgment  hereafter  mentionedy, according 
to  the  form  of  the  s^tute  in  such  aise  made  and  pro- 
vided, had  been  served  with  a  copy  of  a  certain  writ 
of  our  lord  the  king^  called  a  lkUitat,'\  issuk^  out  of 
the  court  of  our  lord  the  king^  before  the  king  him- 
self, directed  to  the  sheriff  of  — ^,  aiid  returnable 

befoiT^  our  lord  the  kingi  atWestoMnaterrOn » in 

[Easter]  Term  last  pas^,  to  answer  the  said  defendant 
IB  a  plea  of  trespass;  and  the  said  plaintiff,  at  the  same 

day,  had  appeared  by hia  attorney^  acoording 

to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  the  said  defendant  bad  not  dedazed  oa 
i  the  said  writ,  or  otherwise^  in  the  court  of  our  said 

lord  the  king«  before  the  Idng  himself  at  Westp 
minster,  by  his  bill  or  declaration  in  any  personal  ac- 
tion or  ejectment  against  the  said  plaintifi^  before  the 
end  of  [Trinity]  Terrn^  in  the  **—  year  of  the  reign 
of  our  said  lord  the  Idng,  being  the  next  Term  after 
^  the  appearance  of  him  the  said  plaistifl^  at  the  suit 

of  the  said  defendant,  to  wit,  at  Westminster  afore- 
said, in  the  county  of  Middlesex.  And  tbereupoo 
aoch  proceedings  were  therein  had,  that  afterwards, 

to  wit,  in  the  said  [Trinity}  Term^  ua  the year 

of  the  re^B  of  hia  said  nugesty,  it  waa  consideRd 
and  adjudged  in  and  by  the  said  court  of  our  said 
lord  the  king,  before  the  lyng  himseU*,  at  Westminster, 
that  the  said  defendant  should  take,  nothing  by  bis 
said  writ,,  but  that  he  d&nuld  be  in  mercj;,  &c »  and  it 


*  See  the  fonna  of  dochraliona  on .  lodgmema  and  aoies,  ante, 
489. 


»* 
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was  further  considered  and  adjudged  in  and  by  the 

Baid  court  of  our  said  lord  the  king,  before  the  king 

himself  there»  that  the  said  plaintiff  should  recover 

against  the  said  defendant  [£3.  lOs.]  for  his  costs  and 

charges  by  him  laid  out  about  his  defence  in  that 

behalf  by  the  said  court  of  our  said  lord  the  king, 

before  the  king  himself  there,  then  adjudged  to  the  ^ 

said  plaintiff,  with  his  aasenti  according  to  the  form 

of  the  statute  in  such  case  made  and  provided,  as  by 

the  record  and  proceedings  thereof  remaining  in  the 

court  of  our  lord  the  king,  before  the  king  himself, 

more  fully  appears;   which  said  judgment  and  re~ 

cord  still  remain  in  full  force  and  effect,  not  in  the 

least  reversed,  annulled,  set  aside,  paid,  or  satisfied; 

and  the  said  plaintiff  hath  not  obtained  any  execution 

or  satisfaction  of  or  upon  the  said  judgment,  whereby 

an  action  hath  accrued  to  the  said  plaintiff,  to  demand 

and  have  of  and  from  the  said  defendant  the  said 

sum  of  [£3.  lOs."]  above  demanded.     Yet  the  said 

defendant,  although  often  requested  so  to  do,  hath 

not  as  yet  paid  the  said  sum  of  [£3.  10^.]  above 

demanded,  or  any  part  thereof,  to  the  said  plaintifi^ 

but  he  to  do  this  hath  hitherto  wholly  refused,  and 

still  doth  refuse.    To  the  damage,  &c. 

664    In  Hue  31  from  the  top,  instead  of  the  reference  ante, 
661,  read  ante,  654. 

664  tf  In  line  4^  from  the  top^  after  the  word  trover,  add  of 
the  said  plaintiff. 

8^    In  ^this  precedent,  instead  of  the  word  defendants  read 
inhabitants. 

908    In  note  \  instead  qf  the  word  would  read  might. 

91 1    To  note  %  add.  The  plea  must  pursue  the  terms  of  the 
statute,  6  Bing.  686. 

918    In  Une  38,  Instead  of  the  word  whenever  read  where- 
fore. 

900    Add,  [Actio  non,  as  ante,  906.] — Because  he  saith,  piea  of  plaintiflPt 
that  after  the  making  of  the  said  several  supposed  the1?^K  Act^ 
promises  and  undertakings  in  the  said  declaration  r  Geo.  4.  c.  57. 
mentioned,  and  after  the  said  supposed  causes  of  thereby  vested^ 
action  therein  mentioned  accrued,  and  before  the  ex-  the  provisiooal 
hibiting  of  the  said  bin[or  if  in  C.  P.  say  "  before  ^'^^' 
the  commencement  of  the  suit,"]  of  the  said  plaintiff 
against  the  said  defendant  in  this  behalf,  to  wit,  on 
the  day  of A.  D. the  said  pisuntiff 
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then  being  a  prisoner  in  actual  custody,  irfthm  Ae 
walls  of  a  certain  prison  in  that  part  of  Ae  Umted 
Kingdom  called  Englandi  to  wit,  Ae  prison  of  [the 
Marshalsea  of  our  lord  the  now  king,]  upon  process, 
for  and  by  reason  of  a  certain  debt,  at  the  suit  of 
one  6.  H.  did  duly,  and  according  to  the  direc- 
tions and  provisions  of  the  Statute  nwde  and  passed 
in  the  Seventh  Year  of  the  Reign  of  our  late  Sote- 
reign  Lord  King  George  the  Fourth,  intituled,  "  An 
Act  to  amend  and  consoHdste  the  Laws  for  the 
relief  of  Insolvent  Debtors  in  Eli^Iand,'*  apply  by  pe- 
tition in  a  summary  way  to  the^ourt  for  relief  of  in- 
solvent debtors  for  his  discharge  from  sudi  custody 
as  aforesaid,  according  to  the  provisions  of  the  said 
act,  which  said  petition  was  duly  subscribed  by  the 
said  plaintiff,    and  was  forthwith  filed  in   the  said 
court,  pursuant  to  the  directions  in  the  aud  act  con- 
tained.    And  the  said  defendant  further  saith,  that 
the  said  plaintiff  did,  at  the  time  of  subscribing  the 
said  petition,  to  wit,  on  the  day  and  year  last  aibre- 
said,  at  Westminster  aforesaid,  in  die  county  afore- 
said, duly  execute  a  conveyance  and  assignment  to 
one  Henry  Dance,  being  the  provisional  assignee  of 
the  said  court,  in  such  form  as  b  to  the  said  act 
annexed,  of  and  amongst  other  thbags,  all  the  estate^ 
right,  title,  interest,  and  trust  of  such  prisoner,  in 
and  to  all  the  real  and  personal  estate  and  effects  of 
the  said  plaintiff,  being  such  prisoner  as  aforesaid, 
both  within  this  realm  and  abroad,  except  the  wesr- 
ing  apparel,  bedding,  and  other  such  neoessaiies  of 
the  said  plaintiff  and  his  family,  and  the  working 
tools  and  implements  of  the  said  plaintiff^  not  ex- 
ceeding in  the  whole  the  value  of  £S0,  and  of  aB 
debts  due  or  growing  due  to  the  said  phuntifi^  which 
said  conveyance  and  assignment  so  executed  as  afore- 
said, in  form  aforesaid,  did  then  and  there,  by  virtue 
of  the  said  act,  vest  the  said  several  suppose^  causes 
of  action  in  the  said  declaration  mentioned,   and 
the  said  several  sum  or  sums  of  money  in  the  sud 
declaration  supposed  to  be  due  from  the  said  de- 
fendant  to  the    said  plaintiff,    and  all  the  right, 
title,  interest,  and  trust  of  the  said  plaintiff  o{,  in, 
and  to  the  same,  in  the  said  Henry  Dance,  as  such 
'    provisional  assignee  of  the  said  court  as  aforesaid,  to 
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wit,  ftt  Westminster  afbresaidy  in  ibe  county  afore- 
said, and  such  supposed  causes  of  actioB :  and  sums 
of  money  are  still  kw&Uy  Testisd  in  the  sud  Robert 
Danee  as  such  assignee  as  a&resaid  \  And  this  he 
the  said  defendant  is  ready  to  Terify^  irherefore  he 
prays  judgment  if  the  said  plaintiff  ought  to  have  or 
majntaiahis  a&resaid  action  thereof  against  him. 
921  Add  iie  foUowmg  furm^  [Fir$t  plem  wm  auumpMtt^  Payment  ahcr 
M  anie,  996.—- Sueoiwi .]  And  the  said  defendant  *''*^"" ''™"«''*  *• 
for  a  further  plea  in  this  behalf  by  leave  of  the 
^  court  here  ibr  such  purpose  first  had  and  obtainedi 
according  to  the  form  <^  the  Statute  in  such  case 
made  and  provided,  says»  that  the  said  plaintiff 
ought  not  furtiier  to  have  or  maintain  his  aforesaid 
actaon  thereof  against  him,  because  he  says,  that 
after  the  making  of  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  and 
after  the  issuing  of  the  writ  in  this  cause  against  the 
said  defendant,  and  before  the  exhibiting  of  the  bill 
of  the  said  plaintiff  against  him  the  said  defendant  in 
this  behalf,  to  wit,  on,  &c.  \day  nf  payment  or  about 
i(\  at,  &c.  {venue)  he  the  said  defendant  paid  to  the 
said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum 
of  £r^[ihe  sum  paid^  in  full  satisfection  and  dis- 
charge of  the  said  several  promises  and  undertakings 
in  the  said  declaration  mentioned,  and  also  of  all 
damages  sustained  by  the  said  plaintiff  by  reason  of 
the  non-'performance  of  such  promises  and  under- 
taking^, and  also  of  all  the  costs  then  incurred  and 
sustained  by  the  said  plaintiff  in  this  suit,  and  which 
said  sum  of  £ —  he  the  said  plaintiff  then  and  there 
accepted  and  received  of  and  from  the  defendant  in 
full  satisfaction  of  the  said  promise  and  undertaking, 
damages,  and  costs*  And  this  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the 
sud  plaintiff  ought /tir/A^  to  have  or  maintain  hb 
aforesaid  action  thereof  against  him,  &c. 

*  If  there  has  been  an  as-  costs,  it  seems  there  would  be 

signmeot  from  the  provisional  a  good  defence,  but  such  pay- 

assieoee,  state  it  accordingly.  ment   mast  be    pleaded   spe- 

*»  if  the  debt,  with  or  with-  cially,  see  5  B.  &  Aid.   8B6. 

out  costs,  be  paid,  after  action  Holt,  C.  N.  P.  6. — Ante,  vol.  i. 

brought,  and   be   accepted   in  513. 
satisfaction  of  the   debt   and 
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9Si2    In  line  95  Jram  the  top,  after  ike  ward  offored  add 
to  the  said  plaintiff. 

956  In  line  8  from  the  top,  after  the  word  offered  addio 

the  said  phiintiff. 
In  line  IB,  instead  of  the  word  or  read  to. 
In  line  flO,  Cjfter  the  word  contracts,  add  and  aocruiDg 

of  the  said  several  supposed  causes  of  action. 

957  Inline  90  from  the  top,  instead  of  the  word  wocoaxA 

read  amount. 
973    As  to  the  plea  of  parol  demurrer. — ^This  right  of  parol 
demurrer  is  now  taken  away  by  the  late  act,  1  Will  4w 
c.  47.  8. 10,  see  Tidd's  Supp.  117.    The  form  there- 
fore here  giten  will  no  longer  be  of  use. 
875  a  In  line  80,  fifier  the  words  rent-charge,  add  or  how 
such  consideration  or  eonsidenttions  were  paid. 
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THE  SECOND  and  THIRD  VOLUMES. 


Abandonment  («ee  anePoHey.) 

staiement  of,  in  acUoo  <m  policy,  207. 

ABATEMENT, 

pleaa  in, 

privilege  by  ao  attorney  of  C.  P.  to  an  action  in  K.  B.  8d5. 
affidavit  of  truth  thereof,  897. 
by  an  attorney  of  K.  B.  sued  by  Uuitat^  f6« 
the  like  soed  by  original,  898. 
coverture  of  the  plaintiff,  899. 
of  the  defendant,  899  a. 
non-joinder  of  another  joint  contractor,  900. 
non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901. 
misnomer  of  the  defendant's  christian  name  in  K.  B.  ib. 
affidavit  of  the  truth  thereof,  902. 
the  like  in  the  Common  Pleas,  ib, 
of  defendant's  surname  in  K.  H.  by  biD,  903* 
of  plaintiff's  surname  in  K.  B.  by  bill,  ib. 
another  action  depending  for  same  cause  in  K.  B.  ib, 
plea  in  bar  as  to  part  and  abatement  to  the  rest,  as  covertare,  Ac*.  IM)7« 
replications  in, 

to  coverture,  denying  the  fact,  1142. 

to  non-joinder,  that  the  contracts  were  made  by  defendant  alone,  t5. 
to  misnomer,  defendant  known  as  well  by  one  name  as  the  other,  ib. 
estoppel  by  defendant's  putting  in  bail  in  wrong  name^  1143. 
demurrers  to  pleas  in,  1254,  6. 
oaaelvr  biiia  vel  breve,  entry  of,  1143L 

ABSTRACT, 

declaration  in  assumpsit  for  not  delivering  of,  on  sale  of  eatate«  287. 

ABUTTALS, 

of  locus  in  qno,  stated  in  a  declaration,  868. 
new  assignment,  stating,  1216,  17. 

ACCEPTOR   (see  title  Bili  of  Exchange.) 

declaration  by  drawer  of  a  bill  against,  114,  &c. 

acceptance  tupra  protest,   stated,   169. 

acceptance  or  one  part  of  foreign  bill  stated,  170. 

case  against,  for  cancelling  acceptance,  673. 

assumpsit  by  accommodation  acceptor  for  not  indemnifying,  316. 
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ACCOMMODATION, 

assumpsit  by  aocommodation  acoeptor,  for  not  tndeBiiiifjriiig»  916, 
assumpsit  by  accommodation  maker  of  a  note*  for  not  iMMUiifying»  SIS. 

ACCORD  AND  SATISFACTION, 

Slea  ofy  in  assumpsit  or  dabt^  delivery  of  a  pipe  of  wine,  M4« 
elitery  of  a  bond,  925. 
account  stated,  and  delirery  of  a  promissory  note,  028. 
the  like  of  a  bill  of  exchange,  926  n^ 
that  plaintiff  signed  a  composition  deed,  931. 
in  ooTcnant,  1002. 
in  case,  1031. 
in  trespass,  1062. 
in  trespass  by  one  defendant,  of  accord  and  satisfaction  by  the  other,  after 

action  brought,  ib. 
replication,  denial  of  the  accord  and  satisfaction,  11i6. 

stating  presentment  and  dishonor  of  bill  giren  in  satisfaction,  1167. 

ACCOUNT, 

.  commencement  of  declaration  in,  12, 16. 
assumpsit  for  not  renderiug,  342,  4,  5. 

against  person  employed  to  settle  debt,  346. 

against  an  attorney  for  not  accounting  for  monies  received,  383  «* 
action  of,  declaration  in, 

by  one  tenant  in  common  against  his  co-tenant;  two  counts,  1297. 
pleas  in  action  of, 

that  defendant  was  not  bailiff,  1296. 

that  he  did  not  receive  more  than  his  JQst  share,  &c.  1299* 

that  defendant  has  fully  accounted,  1300. 

ACCOUNT  STATED  (see  also  title  Accord  and  Satisfaction.) 
assumpsit  upon,  in  general,  90. 

by  and  against  surviving  partners,  91  to  94. 

by  and  against  husband  and  wife,  95,  6. 

by  assignees  of  a  bankrupt,  97  to  101. 

by  and  against  executors,  101  to  109. 

by  and  against  administrators,  109  to  114. 
debt  upon,  367. 

ACCOUNTANT,  .     ;      • 

assumpsit  by,  for  his  services,  61  0« 

ACTIO  NON  ACCREVIT  INFRA  SEX  ANNOS, 
plea  of,  in  assumpsit,  940. 
in  debt,  956  a. 

ACTIONEM  NON  (see  titfe  Onerari  Norn.) 
commencement  of  a  plea  in  general,  900. 

the  like  where  the  matter  of  defence  arose  after  action  bron|^t,  906. 
of  a  rejoinder,  1219. 
ACT  OF  PARLIAMENT  (see  tfde  Statute.) 

ADJUSTMENT, 

statement  of  in  declaration  on  a  policy,  208. 

ADMINISTRATION,  LETTERS  OF  (set  title  Adminutraton.) 
statement  of  grant  of,  in  general,  in  assumpsit,  33, 110. 

the  like  with  the  will  annexed,  111,  113. 

in  debt  on  bond,  406. 

in  trover,  840. 
profert  of,  36. 
oyer  of,  craved,  and  ne  unque$  administrator  pleaded,  042. 


INDEX.  1417 

ADMINISTRATORS  (and  iee  also  title  Executors.) 

beghming  of  a  declaration  agaiaat  an  adminiatrator  in  K.  B.  34; 

do.  againat  aa  adminiatrator  in  C.  P*  3d; 

dow  1^  an  Mfaniniatrator  de  bomk  non,  witk  will  annexed,  ifr. 

do.  bj  adminiatrator  de  mtnore  wtate,  lA. 

do.  bj  an  adminiatrator,  limited  until  the  original  will  or  a  copy  thereof 

be  bronght  into  the  Archbishop's  Coorti  ift. 
profert  by,  iftb 

profert  bj,  with  will  annexed,  36* 
aasumpatt 

Ay,  on  promises  to  intestatCi  100. 

on  promises  to  plaintiff  as  administrator,  110,  &c. 

breach  of,  and  statement  of  grant  of  administration^  110. 

hf  adminiatrator  dmranie  ndnar^  ^oie^  ib» 

a  anrriring  administrator.  111. 

an  ndminiatnto?  da  hmi$  non,  with  will  annexed,  ib. 
.   bjr  hnabaad,  and  wife  adminiatratrix,  beibra  marriage,  112. 

the  like  where  ahe  became  administratrix  after  marria^,  t6. 

on  a  note  indorsed  bj  administrator  of  payee  of  bill  against 

the  like  against  drawer,  100»  [acceptor,  165. 

against,  on  promiaes  by  intestate,  112. 

#n  administrator  duranie  mmore  mUUe^  &o*  113. 

on  promises  by  defendant  as  administrator,  f6. 

a  surviving  adminiatrator,  ib. 

an  administrator  de  bonis  non,  35  o,  113  a. 

husband,  and  wife  administratrix,  before  marriage,  114. 

the  like  where  ahe  became  admiaistratrix  after  marriage,  ib* 

on  promissory  note  aniinst  adminianraior  of  asocptor,  167. 
debt  by  an  administrator  of  obligee.  466. 

against  ditto,  468. 
trover  by,  840. 

pleas  to  actions  by  and  against  (see  title  Execuiors,)    . 
plea  of  non  assumpsit,  041. 
plea  of  ne  ungues  administrator,  042. 
the  like  after  craving  oyer  of  letters  of  administration,  ib, 
the  like  of  plaintiff  ne  ungues  administrator,  042  a. 
piene  atlministravit,  A:c.  044. 
plea  of  retainer,  046. 

plea  to  action  by,  that  administration  void,  1040. 
replication  that  it  waa  not,  1187* 

ADMIITANCE  to  COPYHOLD, 
pleaded,  680. 

ADULTERY  (aee  title  Cnminal  Cotnersation.) 

ADVERTISEMENTS, 

assumpsit  for,  86. 

assumpsit  on,  to  reward  the  discovery  of  a  felon,  258. 

AFFIDAVIT, 

to  hold  to  bail  in  common  cases,  and  notes  thereon,  6  a. 

of  truth  of  plea  of  privilege,  807. 

of  truth  of  plea  of  misnomer,  002. 

of  truth  of  pleas  pleaded  puis  darrein  continuance,  1241, 1245. 

in  action  for  escape,  that  it  was  without  defeudant*s  knowledge,  061. 

of  trath  of  essoign  de  ultra  mare,  1371. 

oath  administered  to  grand  assise  on  writ  of  right,  1381. 

of  service  of  writ  of  partition,  1301. 

VOL.   III.  R  R 
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AGENT  (see  alio  titles  BaUee,    Broker.    Fader.) 
decUntion  on  «  note  made  by,  117* 
on  a  bill  drawn  by,  160. 
on  a  polioj  nade  by,  178. 
assumpsit  Inf, 

for  Gommisiion,  78. 
on  a  policy,  178. 
againgt, 

for  not  accounting,  342. 

against  agent  for  not  accounting  for  goods  consigned  at  diflTerent  tii 

for  sale,  344. 
for  selling  on  credit,  346,  349. 
for  not  selling  for  ready  money,  846. 
for  not  obtaining  a  good  bill,  t6. 
for  not  using  due  care  in  sale  of  goods,  347. 
on  promise  to  be  responsible  on  deieredare  oommissMn,  348. 
for  selling  on  credit  to  peraoa  who  became  insolvent,  ib.  [350. 

for  not  accounting  lor  produce  of  bill  defendant  had  to  get  diacoiuited, 
case  against,  for  misconducting  a  distress,  668  e. 

case  for  misrepresenting  the  character  of,  whom  plaintiflT  was  about  to  em- 
ploy, 706. 

AGISTMENT  op  CATTLE, 
assumpsit  for,  69. 

horse-meat  and  stabling.  Sec,  ib. 
eatage  of  grass,  45. 
corn,  &c.  sold,  67. 

AGREEMENT  (see  tiUes  Atmmpni.    CaoenoHi.) 

declaration  in  assumpsit  upon,  stating  it  formally,  296,  330, 1. 
statement  of  mutual  promises,  228. 

AID  PRAYER, 

in  writ  of  right,  1366. 

Slea  praying  in  aid,  the  remainder-man,  ib.  1366. 
emurrer  for  pleading  it  after  general  imparlance,  1368. 

ALE-HOUSE  KEEPER  (see  Udes  Innkeeper.    PMic  Uaiue.) 
debt  against,  for  having  hare  in  possession,  608. 

ALIEN  ENEMY, 

pleas  of,  in  assumpsit,  910,  11. 

replication  to  plea  of,  that  defendant  has  licence  to  reside  here,  1148. 

AMENDS, 

pleas  of  tender  of,  by  officers  of  excise  or  customs,  1063. 

plea  of  tender  of,  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  s.  2. — 108& 

plea  of  disclaimer  and  tender  of,  1066. 

replication  denying  sufficiency  of  tender,  1201. 

ANCIENT  LIGHTS, 

declarations  in  case  for  obstructing  of,  768,  770. 

plea  justifying  pulling  down  a  wall  because  it  obstructed,  1130. 

ANIMALS, 

case  for  keeping  mischieTons,  See,  dogs,  696, 698. 

ANNUITY, 

commencement  of  declaration  in,  13. 

against  an  attorney  for  taking  defective  security  from  grantor,  381. 
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ANNUITY  BONDS  and  DEEDS, 

declarations  in  debt  on  annuity  bond,  statttig  condition  and  breftcb,  442. 

on  annnitjr  deed,  for  arrears,  483.  [075. 

|»ka  to  debt  ofn  annnitj  bond,  that  no  tnemorial  of  it  whaterer  was  enrolled, 

no  proper  memorial  enrolled,  containing  names  of  witnesses,  drc« 

976  a. 
no  memorial  duly  enrolled,  &c.  0756. 
payment  of  annuity,  076. 
replieation  stating  memorial,  1176. 

APOTHECARY, 

declaration  in  assumpsit  by,  for  attendance,  medicine,  &o.  83. 

APPEARANCE  (see  title  Defence.) 

of  defendant  stated  in  pleading,  893,  4,  6,  906. 

APPRAISER, 

assampalt  by,  for  his  services,  81. 

APPRAISEMENT, 

stated  in  declaration,  301 ,  6,  7. 

APPRENTICE  AND  APPRENTICE  DEED, 

against  father  of  apprentice  for  neglect  of  dnty  of  apprentice,  617. 

covenant  b^  apprentice  on  indenture,  610. 

by  apprentice  against  executor  of  master,  622. 

case  for  enticing  away»  or  harbouring  of  apprentice^  646, 6. 

pleas  in  actions  on,  that  defendant  provided  board,  1004. 

that  plaintiff  absented  himself,  1003,  6. 
that  defendant  did  not  discharge  him^  1006. 
APPROVEMENT, 

of  common  pleaded,  1212. 

ARBITRAMENT  (see  tide  Award.) 

ARREST  (see  title  Etcape.) 

statement  of,  under  a  eaptoM  ad  $atisfaciendum,  418, 1090. 

under  a  iatitat,  or  other  mesne  process,  417,  1086,  9. 

casA  against  the  sfaeriflT  for  not  arresting,  having  an  opportanity,  740. 

case  for  malicious  arrest,  600,  (see  title  MalieUme  ProtecitHoit.) 

trespass  for  false  imprisonment,  867. 

ARREST  AND  DETAINMENT  (see  tiUe  Policieeof  Iiuuranee.) 

ARTICLES  OF  AGREEMENT  (see  title  Agreetneni.) 
covenant  on  partnership  articles,  5*24. 

ARTICLES  OP  PEACE, 

case  for  a  maliciously  exhibiting  them  against  plaintiff,  612. 

ASBAULT  and  batter V  (see  title  Tretpau.) 

ASSENT. 

by  an  eiecutor  to  a  bequest  pleaded,  592. 

ASSETS  (see  titles  Devisee.    Executor.     Heir.) 

ASSIGNEE  (see  also  titles  A$signment.     Bankrvpi.) 
of  a  bankrupt, 

commencement  of  declaration  by  an  assignee  in  K.  B.  33. 

do.  in  C.  P.  t6. 

do.  by  one  partner  and  assignee  of  another,  ib.  [sions,  t6. 

do.  by  assignees  of  two  or  more  bankrupts  under  several  commis- 

assumpsit  by, 

on  promises  to  bankrupt,  97. 
on  promises  to  the  assignees,  99. 

rr2 
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ASSIGNEE— (con^miecO 

of  a  bankropt— (ooiiftttiiecf) 

aBsnmiMit  b^-— (oonltinceif  ) 

the  like  on  canies  of  action  after  the  bankniptej,  U0* 
by  a  surviving  assignee*  ib. 

by  a  solvent  partner  and  the  assignee  of  tbe  other,  lOt. 
on  note  payable  lo  bankrapt,  137. 
of  indorsee  against  aoeeptor,  166. 

against  drawer  where  bill  dishonored  after  bankraplcy»  •&. 
on  a  Scotch  decree,  246. 
trover  by,  837. 
of  an  insolvent  debtori  commenoement  of  declaration  by,  33.  [»ft. 

the  like  by,  after  the  removal  of  the  first  assignee, 
conclnsion  of  declaration  by,  33a. 
the  like  in  C.  P.  ib. 

declaration  by,  on  promises  to  insolveat»  101. 
declaration  by,  on  promises  to  assignee,  101a. 
trover  by,  838.  [226. 

of  a  freighter,  declaration  against  him,  for  damage  in  detaining  ship,  &c. 
by  assignee,  &c.  of  lessor  against  lessee,  552  6,  564. 
by  lessor  against  assignee  of  lessee  for  rent,  5526. 
by  lessor  against  assignee  of  lessee  for  not  repairing,  Ac.  652  e. 
estate  by  assignment,  stated,  664,  675. 

plea,  &c.  of  set-off  to  action  by  assignees  of  bankrupt,  933  c,  J. 
plea  that  party  was  not  a  bankrupt,  1028. 

in  detinue,  that  assignees  were  not  possessed,  1029. 
in  trespass,  of  justification  under  bankrupt  acts,  1062. 

ASSIGNMENTS  (see  also  UUe  Pledge.) 
of  bail  bond  pleaded,  449. 
of  lease, 

to  defendant,  and  his  entry,  564,  564. 

to  plaintiff,  664,  675. 

plea  of,  by  lessee,  to  debt  on  lease,  993. 

plea  of,  by  assignee  of  lease  before  rent  became  due,  994. 

replication  thereto,  1181. 

plea  of,  in  detinue,  that  lessee  assigned  lease  to  another  who  as- 
signed to  defendant,  1026. 
of  interest  in  a  patent,  764. 

ASSUMPSIT, 

prsBcipe  in,  7. 

declarations  in.-^For  pariiculari,  see  Analytical  Table,  amd  iUie  *' 
ratum,^  amd  the  retpeciioe  heads.)   . 
forms  of,  12,  17,  21,  (see  title  Hec/oralum.) 

I.   COMMON  COUNTS. 

General  Forms. 

the  imdebiiaius  auumpiit  count,  37. 

the  quantum  meruit  count,  ib, 

the  quantum  valebant  count,  38. 

indebitatui  asiumpsit,  on  promise  to  pay  by  chattels,  ib, 

I.  Respecting  Real  Property,  fir 
a  freehold  estate  sold  and  conveyed,  39. 
a  copyhold  estate  surrendered,  ib, 
a  leasehold  estate  sold  and  assigned,  ib, 
a  good-will  of  business,  40. 
a  good- will  of  a  public-house,  and  plaintiff's  business  thereis,  f6« 
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I.  COMMON  COUNTS — (conHwued) 

I.  Retpeetitig  Real  Properlp^  for — {ctnUmmed) 
fiitaret  by  out-going  against  in-coming  tenant,  40.   . 
the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  ih. 
the  use  and  occupation  of  a  fishery,  42. 
the  use  of  a  way,  ih. 

the  use  and  occupation  of  a  pew  in  a  church,  43. 
the  use  of  seat  in  house  to  view  a  public  procession,  ib. 
the  use  of  a  tennis  court,  balls,  and  racket,  44. 
the  use,  occupation,  and  profits  of  an  inn,  ib. 
double  rent  on  11  Geo.  2.  c.  19.  s.  18,  45. 
the  use  of  pasture  land  and  eatage  of  the  grass,  §6. 
the  use  of  premises  and  prsBdial  tithes,  46. 
the  use  of  lands,  with  right  to  take  tithes,  ib, 
the  use  and  occupation  of  unfurnished  lodgings,  47. 
the  use  and  oooupation  of  furnished  lodgings,  ib, 
board  and  lodging,  48. 
warehouse-room  of  goods,  ib, 
the  standing  of  a  carriage,  40. 
the  moorage  of  ships,  ib. 
fines  on  admission  to  a  copyhold,  ib. 
tolls  on  loaded  carriages  passing  orer  a  bridge,  60. 
tolls  on  goods  weighed  in  plaintiff^s  beam,  ib, 
tolls  on  live  cattle  brought  to  a  market  and  sold  there,  61. 
•econd  count  for  same  tolls,  ib. 
tolls  due  for  passing  through  a  turnpike-gate,  ib. 
second  count  therein,  62. 
petty  customs,  ib. 
calls  on  shares  in  a  bridge,  ib» 
the  like  in  another  way,  68. 

the  like  at  the  suit  of  treasurer  of  bridge  eompsny,  ib. 
calls  under  a  road  act,  ib. 

at  the  suit  of  treasurer  of  company  for  canal  calls,  ib. 
contribution  to  a  party  wall,  64. 

zi.  RetpecHng  Penonal  Property^  for 

goods  sold  and  delivered  to  the  defendant,  66. 

goods  sold  to  defendant,  and  delivered  to  a  third  person,  60. 

goods  bargained  and  sold  to  defendant  generally,  ib. 

a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  67. 

tithes  bargained  and  sold,  ib. 

the  like  in  another  form,  68. 

small  tithes,  t^. 

necessaries  found  and  provided  for  defendant,  69. 

necessaries  found  and  provided  for  third  persons,  ib. 

horse-meat  and  stabling,  ib» 

agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &c.  or  of  ships,  furniture,  &Ct  60. 

covering  of  mares,  ib, 

bulling  cows,  61. 

freight,  primage,  and  average,  ib. 

general  average,  62. 

Uie  like  in  another  form,  ib. 

the  tonnage  of  goods,  &c.  63. 

a  passage  on  board  a  ship,  &c.  ib. 
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I.   COMMON   COUNTS-^OOlOuitieil) 

I.  Retpecting  Penonal  Ptupitig,  fw — (cohIimmiI) 
demurrage,  64. 
lighterage,  tft. 
lighterage,  wharfage,  and  warehouae  rooni,  06. 


III.  SeMpecHng  Persaaal  Serviees,  far 
wages  aa  an  hired  serTant,  65. 
wages  as  a  sailor,  against  the  captain  or  owner,  66. 
short  allowance  money  by  a  seaman,  ib» 
wages  as  a  ship's  steward  or  mate,  against  the  oaptaint  ib. 
wages  as  captain,  against  the  owner,  67« 

prize  money,  wages,  &c,  by  a  q Barter* master,  against  owner,  16. 
salary  as  a  quarter-master  of  a  corps  of  troops*  ib. 
pilotage,  ib. 
crimpage,  68. 
salvage,  ib, 

work  and  labour  by  an  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission  of  bankruptcy,  70. 
the  like  for  procuring  a  bankrupt's  certificate,  ib, 
the  like  for  procuring  defendant's  discharge  as  an  insolvent,  ib» 
as  a  clerk  in  court  in  the  Exchequer,  ib. 
as  one  of  the  six  clerks  in  the  Court  of  Chancery,  70a. 
as  a  proctor,  71* 

by  an  attorney  as  agent,  agaiust  another  attorney,  ib, 
as  a  messenger  under  a  commission  of  bankrupt,  Tl. 
as  a  sheriff's  officer,  bailiff,  &c.  ib, 
ditto  in  another  form,  72  a. 

as  steward  of  a  manor,  for  fees  on  admission  to  a  copyhold,  73. 
as  a  witness,  ib. 

work  and  labour,  and  materials,  74.  , 

work  with  horses  and  carriages,  or  with  lighters,  &c.  76. 
the  carriage  of  goods  by  land,  77« 
work,  journeys,  and  attendance,  ib. 
work  as  an  agent  generally,  and  for  commission,  78. 
work  as  a  factor  or  agent  iu  selling  goods,  ib. 
as  an  insurance  broker,  ^9. 
premiums  of  insttraooe,  80. 
as  a  surveyor,  ib* 
as  an  auctioneer  and  appraiser,  81. 
as  an  accountant,  81  a. 

as  a  schoolmaster,  and  for  books  and  board  and  lodging,  ib. 
the  like  for  entrance  money,  82. 

as  a  surgeon,  &c.  and  for  medicines  and  inoculating  child,  83. 
as  a  surgeon,  apothecary,  and  man-midwife,  84. 
as  a  nurse,  ib, 

as  an  undertaker  of  funerals,  85. 
as  a  curate,  86. 

composing  paragraphs  for  newspapers,  ib. 

work   and  labour  in  booking,  receiving,    and    keeping   paasmigers  swl 
parcels,  and  the  use  of  a  shop,  iL 

XV.  Respecting  Monies,  for 

money  lent,  87. 
money  paid,  ib. 
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T.  COMMON  COUNTS — (coHtinued) 

IV.  ResjpeeHng  Monies,  for — (conHnMed) 

money  had  and  received,  87. 
interest,  88. 

work,  goods  sold,  and  on  the  money  counts  in  one  connt,  89. 
.  on  an  awkrd  made  by  an  arbitrator,  ib. 
ditto  on  umpirage,  90. 
on  an  accoant  stated,  ib, 
common  breach,  t6. 

v.  Relating  to  Character  in  wkieh  Plaintiff  sue$,  or  Defendant  is  sued. 

by  a  surviving  partner,  on  promises  to  both  partners,  01. 

on  promises  to  surviving  partner  to  pay  debts  due  before  death,  02. 

counts  on  promises  for  work,  &c.  by  plaintiff  only,  93. 

against  a  surviving  partner,  for  goods  sold,  &c.  94. 

counts  on  promises  by  defendant  after  death  of  partner,  94  a. 

by  husband  and  wife  for  work,  &c.  before  marriage,  95. 

against  them  for  work  done  for  wife  before  marriage,  90. 

by  assignees  of  bankrupt  for  work  before  bankruptcy,  97. 

the  like  on  promises  to  the  assignees  after  bankruptcy,  99. 

the  like  on  causes  of  action  arising  after  the  bankruptcy,  100. 

by  a  surviving  assignee,  ib. 

by  one  partner  ana  assignee  of  another  being  bankrupt,  101, 

by  assignee  of  an  insolvent  debtor  on  promises  to  insolvent,  ib. 

the  iilce  on  causes  of  action  arising  to  the  assignee  after  the  insolv^t 
subscribing  his  petition,  101  a. 

by  executor,  for  work,  &c.  on  promises  to  testator,  101  b. 

counts  on  promises  to  plaintiff  as  executor,  102. 

by  a  surviving  executor,  104. 

by  husband,  and  wife  executrix,  before  marriage,  105. 

by  husband,  and  wife  executrix,  after  marriage,  105a. 

against  executor,  for  work,  &c.  on  promises  by  testator,  106. 

against  executor,  on  promises  by  him  in  that  capacity,  107. 

against  a  surviving  executor,  108. 

against  baron,  and  feme  executrix,  before  marriage,  109. 

against  baron,  and  feme  executrix,  after  marriage,  t^. 

by  an  administrator  durante  minore  estate,  110. 

by  a  surriving  administrator,  111. 

by  an  administrator  de  bonis  non^  with  will  annexed,  ib. 

by  baron,  and  feme  administratrix,  before  marriage,  112. 

by  baron,  and  feme  administratrix,  after  marriage,  t6. 

against  an  administrator,  t^. 

against  an  administrator  durante  minore  ataie,  Ac.  113. 

against  a  surviving  administrator,  ib, 

against  an  administrator  de  bonis  fum,  with  will  annexed,  113 a. 

against  husband,  and  wife  administratrix,  before  marriage,  114. 

against  husband,  and  wife  administratrix,  after  marriage,  ib. 

II.    SPECIAL  COUNTS. 

On  Promissory  Notes,  115  to  142,  (see  title  Promissory  Notes.) 

On  Cheeks  on  Bankers,  143,  (see  title  Checks.)  , 

On  Inland  Bilk  of  Exchange,  144  to  167,  (see  tide  Bills  of  Exchange.) 

On  Foreign  BiUs  of  Exchange,  167  to  178,  (see  title  Bills  of  Exchange.) 

On  Policies  of  Insurance,  178  to  211,  (see  title  Policy  of  Insurance.) 
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II.  SPBCIAL  COUNTS — (oonltmied) 

On  Ltfe  PoUcies, 

on  policy  od  life  of  third  person,  againsl  Atlas  Conyianj,  211. 

For  Oemeral  Average, 

at  snit  of  owner  of  ship  against  owner  of  go6di»  loss  occasfoned  bj  aih 

chor  being  cat  away,  216. 
average  loss,  anchor  cut  away,  and  sails  blown  away,  21^; 
average  loss,  where  ship  bilged  in  port  by  weigbt  of  ifatgo,  -220. 

On  Charter  Parties,  (see  title  Charter  Part^.)  / 

On  Wagers,  (see  title  IFa^wn.)  .  ..   ^r     . 

On  Feigned  luues,  (see  title  Feigned  Mue.y  '  . 

On  Parol  Awards,  241,  (see  title  Aumrd.) 

On  Foreign  Judgments,  243,  (see  title  JmdgmnniS^ -   , .' 

For  Legacies,  245,  (see  title  Legae^^.) 

For  Contributions  to  Party  Walls,  247,  (see  title.  Parig  Walls.) 

To  pay  Money  for  Forbearance  to  Defendamti  261 »  (see  title  Forhemmmet,)  ' 

To  pay  Money  for  Forbearance  to  T%ird  Person,  2B1,  (see  title  Forheanmce.) 

To  pay  Money  in  Consideration  of  Marriage,  254^  (see  title  Marriage) 

To  pay  Money,  if  c  for  Services  and  Worhs,  256,  (see  (title  Work  and  Laboer.) 

Relating  to  Contracts  of  Sale  of  Goods,  ^e.  261,  (see  title  Sak.) 

Relating  to  Contracts  of  Exchange,  VIA,  (see  title  Exchange,) 

Relating  to  Contracts  of  Loan,  275,  (see  title  Loan,) 

On  Warraniies,  279,  (see  title  Warraniy,) 

Relating  to  the  Use,  Sale,  Sfc.  of  Lands,  ^c.  287,  (see  titles  Landlord  and  Te- 
fioji^     Sale.     Vendor  and  Purchaser.) 

On  GnaranteeSy^lA,  (see  title  Guarantee.) 

On  Promises  to  indemnify,  816,  (see  title  Jndemniiy.) 

On  Promises  to  marry,  (see  title  Marriage.) 

To  serve  and  employ,  324,  (see  title  Work  and  Labour.) 

To  perform  Works,  330,  (see  title  Works  and  Workmen.) 

Against  Bailees  in  general,  334,  (see  title  Baikes.) 

Against  Agents,  Factors,  Sfc.  342,  (see  titles  Agent.    Auctioneer.) 

Against  Wkarfingers,  352,  (see  title  Wkarfingers.) 

Again*!  Farriers,  355,  (see  title  Farrier.) 

Against  Carriers  by  Land,  3561,  (see  title  Carriers.) 

Against  Carriers  by  Water,  365,  (see  title  CWrtcrs.) 

Against  Attornies,  871,  (see  title  Attorney ») 

Fleas  in  Bar, 

general  issue  non  assumpsit,  908. 
the  like  by  one  of  several  defendants,  ift. 
the  like  by  an  executor  or  administrator,  i5. 
plea  that  contracts  were  made  by  defendants  jointly,  Ac.  968  a. 
to  a  declaration  on  a  guarantee,  that  the  person  for  whom  defcadant  be^ 
came  guarantee  was  a  feme  covertj  969. 
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plea  confessing  oaases  of  action  in  certain  counts,  and  certain  damage 

thereby  sustained,  and  general  issue  to  residue,  009. 
statute  of  frauds  on  a  declaration  to  a  guarantee,  ib. 
to  action  bjr  indorsee  against  drawer  of  a  bill,  that  bill  was  given  to  secure 

Iierformance  of  an  usurious  contract  between  acceptor  and  third  person, 
ancy  of  defendant,  9095.  .[909  a. 

corerture  of  defendant,  909  c. 
plaintiff  an  alien  enemy  resident  here,  910. 
plaintiff  an  alien  enemy  resident  abroad,  911. 
bankruptcy  and  oertificate  of  defendant,  under  6  Geo*  4«  o.  16.  ib. 
the  like  where  certificate  was  obtained  after  commencement  of  suit»  913. 
bankruptcy  under  6  Geo.  4.  c.  16.  s.  62.-*916. 
the  like,  plaintiff^s  election  to  come  in  under  commission,  917. 
bankruptcy  of  plaintiff,  916. 
insolvent  debtors'  act,  919. 

plaintiff's  discharge  under  insolvent  act,  7  Geo.  4.  c.  57. — 921. 
non  assumpsit  except  to  the  sum  tendered,  and  plea  of  tender,  922. 
plea  of  setroff  to  the  sum  not  tendered,  923. 
accord  and  satisfaction  by  delivery  of  a  pipe  of  wine,  924. 
the  like  of  a  bond  riven  in  satisfaction,  925. 
account  stated,  and  delivery  of  defendant's  promissory  note,  926. 
that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  person,  926  a. 
arbitrament  and  award,  927* 

judgment  recovered  in  K.  B.,  C.  P.  or  Exchequer,  929. 
judgment  of  retraxit  in  former  action,  930. 
release,  ib, 

that  plaintiff  signed  a  composition  deed  for  the  debt,  931. 
.set-off,  931  to  939. 
plea  of  set-off,  931. 

general  issue  and  notice  of  set-off,  932. 
plea  of  set-off  to  action  by  executors  or  administrators,  933. 
notice  of  setroff  in  aotion  by  executors  or  administrators,  933  a. 
plea  of  setroff  in  action  against  executors  or  administrators,  933  6. 
notice  of  set-off  in  action  against  executors  or  administrators,  t5. 
plea  of  set-off  in  action  by  assignees  of  bankrupt,  933  c. 
notice  of  set-off  in  action  by  assignees  of  bankrupt,  933  d. 
subject-matter  of  set-off, 

on  a  judgment,  934. 

on  a  recoffnixanoe  in  another  court,  and  on  simple  contract,  935. 

for  rent  oue  on  a  lease,  U36. 

on  a  bond,  936  a. 

on  a  bill  accepted  by  plaintiff,  037. 

on  a  bill  indorsed  by  plaintiff  ito  defendant,  t6. 

on  a  promissory  note  made  by  plaintiff,  938. 

on  a  promissory  note  indorsed  by  the  plaintiff  to  defendant,  t6. 

use  and  occupation,  ib. 

work  and  labour  and  materials,  939. 

goods  sold,  ib, 

money  counts,  interest,  and  aecount  stated,  ib. 

plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff's 
factor  as  a  principal,  plaintiff  being  unknown  to  defendant,  and 
that  at  the  time  of  the  contract  the  defendant  had  a  set-off  against 
the  factor,  ib. 
Westminster  Court  of  Conscience  Act,  939  a. 
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Fleas  in  Bar-— (conliit«ed) 
statate  of  limitations, 

wan  auumpgit  infra  gex  annot,  940. 
actio  nan  accrevii  infra  sex  annos,  941. 
bj  and  against  execators,  ^c. 
general  issne,  that  neither  defendant  nor  testator  promised^  941. 
defendant  ne  nnqueM  executor,  ib. 
defendant  ne  unqnes  administrator,  942. 
plaintiff  ne  unqueg  administrator,  after  cra?ing  oyer  of  letters  ei  adai- 

nistration,  t^. 
plaintiff  ne  vnqnes  administrator^  as  to  causes  o(  action  conlMoed  in  de- 
claration, if), 
tfiat  defendant  and  plaintiff  were  both  execators,  i6. 
Ikat  promise  was  made  to  plaintiff  and  defendapl,  who  were  boCh  esecntors, 

943. 
plea  to  an  action  against  an  executor,  that  there  were  other  coolracliog 

parties  besides  the  testator,  who  survived  the  testator^  ib, 
plene  administravit,  t6. 

•piene  adminittravit  hj  execator  of  an  execntor,  944. 
piene  admini$tratnt  prcster,  945. 
plea  of  retainer  by  an  execntor,  946. 

retainer  by  an  executor  on  a  bond,  t6. 
the  like  on  a  simple  contract  debt,  t6. 
judgment  against  testator,  outstanding  bonds,  and  judgments  against  de- 
fendant, 947, 

Replications  in, 

to  plea  of  usury  to  an  action  on  a  bill  of  exchange,  that  bill  was  indorsed 
to  plaintiff  without  kuo\il(;dgc  of  usury,  and  for  value,  &c.  1146. 

denial  of  the  iutancy,   1 140  a. 

to  plea  of  infancy,  thai  meat,  &c.  were  necessaries,  and  noi,  protw   to  re- 
aidue,  ih. 

ratifieation  after  dcfeodant  came  of  age,  1147. 

the  like  in  another  form,  ll4ii. 

to  plea  of  alien  enemy  thai  plaintiff  resides  here,  ib* 

to  bankruptcy,  that  defendant  promised  after  bis  bankruptcy,  ib, 

to  plea  under  bankruptcy,  that  plaintiff  elected  to  come  in  under  commis- 
sion, denial  of  such  clectiou,  ib, 

to  plea  of  insolvency,  denying  defendant's  discharge,  1119. 

to  plea  of  insolvency  admilling  plea,  1150. 

the  like,  that  defendant  promised  after  discharge,  ib. 

the  like,  that  debt  contracted  after  discharge,  ib, 

to  pleas  of  tender,  1 151. 

denial  of  tender,  ib. 

nil  debet  to  plea  of  set-off,  ib, 

a  writ  issued  out  of  K.  B.,  C.  P.  or  Exchequer,  before  tender,  1162. 

a  writ  with  continuanccb,  1153. 

a  prior  demand  of  the  debl,  1154. 

a  subsequent  demand,  1155. 

iimiliter,  admission  of  tender,  and  award  of  venire,  1150. 

to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  bond,  A'C.  ib. 

to  plea  of  delivery  of  a  bill  of  exchange  accepted  by  defendant  io  pay- 
ment, stating  presentment  and  dishonor  thereof,  1157. 

to  plea  of  arbitrament,  denying  the  award,  ib. 

nul  tiel  record,  to  a  plea  of  judgment  in  the  same  court,  ib. 

the  like,  to  a  plea  of  judgment  recovered  in  another  court,  1158. 
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ASSUMPSIT--(oo]iltiiice<0 

Replications  iv— (continued) 

|o  plea  of  jadgment  recovered,  deDjing  that  it  was  for  same  causes  of 

action,  tldS. 
to  plea  of  release,  turn  ett  faehitn,  ib, 
to  plea  of  release,  that  it  was  obtained  bj  fraud,  ib, 
to  plea  of  set-off,  nil  debet,  ib, 

to  set-off  on  recognizance,  &c.  lit//  tiei  record  and  nii  debet,  ib. 
statute  of  limitations  to  a  plea  of  set-off,  1 15$K 

to  plea  Court  of  Conscience  Act,  defendant  indet>t<*d  more  than  40t.  ib, 
to  plea  of  statute  of  limitations,  that  defeudant  did  undertake,  &c»  IIGO. 
that  canse  of  action  did  accroe,  tt^c.  ib. 

a  writ  sued  out  within  six  years,  1161.  [turn,  ib. 

that  plaintiff  Was  abroad,  and  action  commenced  in  A\  years  after  re- 
the  like  in  another  fom(k|  1162.  [turn,  ib. 

that  defendant  was  abroad,  and  action  conimenrrd  in  hix  years  after  re- 
replication  in  an  action  by  executors  to  a   plea  of  siatnte  of  limitations, 

that  testator  commenced  an  action  witiiin  six   year^,  >«hich  abated  by 

death,  and  that  within  a  year  after  the  pi*e:sent  action  was  commenced 

by  pfaiittiff  as  executor,  1 102  a, 
other  replications  to  statute  of  limitations,  116*2  c. 
to  pleas  by  and  against  executors,  1163. 
that  defendant  is  executor,  ib. 
to  piene  admmistramtf  that  defendant  had  assets,  t6. 
replication  and  award  of  inquiry  where  only  plea  of  plene  adminigtravit  is 

pleaded,  ib, 
to  plea  of  piene  administravit  by  executor  of  executor,  1164. 
the  like  to  a  plea  of  bonds  or  judgments  outstanding,  ib, 
that  defendant  had  assets  at  the  time  he  had  notice  of  writ«  ib. 
that  after  exhibiting  billy   and  before  pli  a.    sis  eis  came  to  defendant's 

hands,  ib. 
that  judgments  recovered  against  executor,  were  obtained  by  fraadg  1166. 
jadgment  fraudulently  confessed  for  more  than  was  due,  1 167. 
to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib, 
replication  to  plea  of  retainer  on  an  indenture  that  the  s.ime  was  void  for 

fraud,  1168. 
to  piene  administravit,  prayer  of  judgment  of  assets  guando  acciderint,\l68. 
the  like  with  award  of  inquiry,  where  general  issue  was  not  pleaded,  1169. 
replication  to  plea  of  plene  administravit  ptister,  praying  judgment  as  to 

the  £10,  and  averring  assets  extra,  sufficient  tu  pay  the  debt»  1169a« 

Rejoinobrs  in. 

to  replioation,  ante,   1146,  that  at  time  plaintiffs  discounted  bill^   they 

knew  of  the  usury  mentioned  in  the  plea,  1220. 
to  replication  to  plea  of  insolvency,  that  debt  coutracted  before  discharge  ,!&• 
denial  that  the  goods,  ^c.  were  necessaries,  ib. 
denial  of  defendant's  confirming  the  promises,  1221. 
to  replioation  of  latitat  before  tender,  that  plaintiff  had  no  cause  of  action 

at  time  of  issuing  writ,  ib.  [time,  ib. 

to  like,  stating  time  when  writ  was  really  issued,  and  tender  before  that 
the  like  of  process  out  of  the  Exchequer,  1222. 

to  replication  to  plea  of  tender  of  prior  demand,  no  such  demand,  1223. 
to  replication  of  subsequent  demand,  no  such  demand,  ib, 
to  a  replioation  of  payment  to  plea  of  set-off  to  a  judgment  recovered 

denying  payment,  1223. 
that  release  wa9  obtained  fairly,  ib. 
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ASSUMPSIT— (oox/fimeii) 

Rejoin DBRS  in — (eoHtinued) 

that  action  did  not  aecrne  within  aix  jean  of  isaoing  writ,  1223. 
to  replication  of  a  iaiiiBt  shewing  time  when  it  was  iasned,  and 

iympiii  tw/ra  tex  qnmn  of  that  time,  1224. 
denying  record  of  writ»  i&m 
tim?  erse  of  the  intent  of  isauing  the  writ,  iL 
to  replication  that  defendant  was  l>ejrond  aea,  Ae.  that  plaintiff  did  not 

exhibit  his  bill  within  ais  years  of  defendant's  6rst  retarUf  1224  «. 
to  replication  to  plea  of  statute  of  limitations  in  an  action  by  execnton,  of 

the  eolion  being  bconght .  in  a  recent  time  after  testator^s  death,  tbst 

the  defendant  did  not  appear,  nor  did  testator  declare  in  fomer  salt, 

1226. 
Id  replication  thai  assets  had  come  to  hand  ainee  exhibiting  bill  denylag 

the  fact,  i6. 
to  replication  that  the  judgments  against  defendants  were  obtained  by 

fraud,  denying  fraud,  ib, 

SUR-RBJOINDBRS  IN, 

common  form  of,  1235. 

that  debt  contracted  before  defendant's  discharge  under  insolvent  act,12S4. 

Rbbuttbrand  Sur-rbbuttbr  in,  1236. 

Pleas,  Ac.  to  New  Assignments  in,  1237. 

Plbas,  &c.  Puis  Darrbin  Continuancb»  1239,  Ac.  (see  title  PuU  Horraa 

CWtntMrnce.) 

Demurrers  in,  1246,  (see  title  jDemnrrer.)        . 
Joinder  in  Demurrbr,  1267. 

ASSURANCE,  POLICIES  OF  (see  tide  PoUeiuof  Immrance.) 

ATTAINDER  (see  title  On/towry.) 

ATTORNEY  (see  tities  Abatement.   Aamt.    Privilege.) 
declaration  b^  an  attorney  in  K.  fi.  29. 
bill  against  ditto,  ib. 

ditto,  where  canse  of  action  accmes  in  facatimiy  30. 
by  an  attorney  of  C.  P.  t6» 
against  ditto,  31. 
declaration  thereon,  ib. 

against  attorney  of  C.  P.  at  ^Lancaster,  ib.  [nies,  &e.  6B. 

assumpsit  .6y,  for  fees,  &c.  for  ever^  description  of  basineaa  aad  jonr- 

for  prosecuting  a  commission  of  hapliroptpy,  70. 
for  procnring  a  bankrupt's  certi&cate,  ib. 
for  procnring  defendant's  discharge  as  an  insolveat,  ik 
as  a  clerk  in  court,  &c.  in  Exchequer,  ib. 
by  an  agent  against  another  attorney,  7t. 
again$t,  for  negligentiy  conducting  cauae  to  triiA  witfaoat  oft- 
dence,  371. 
general  count,  for  improperly  conducting  an  aetion,  wheieby 

plaintiff  did  notre<H»vtf  in  it»  874.. 
for  not  obtaining  judgment  so  soon  as  he  ou^t  to  have 

done,  374  o« 
genersl  opunt,  for  improperly  conducting  a  defenoe  to  an 
action,  whereby  defendant  failed  in  it,  377.  |374. 

for  not  putting  in  bail,  whereby  his  client  had  to  pay  debit 
for  not  putting  in  sufficient  plea  to  an  action,  37d» 
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ATTORNEr— (eomtmcerf) 

assampsit  o$ratiii#— (etmlMtied) 

for  not  appetriDgy  and  for  suffering  jsdgmentf  S76. 
for  not  giving  note  to  pruoner^  whereby  he  was  discharged,  378. 
for  not  examining  title  to  estate  his  client  bonght,  879. 
for  taking  defective  security  from  grantor  of  annnity,  88t. 
general  count,  for  negligence  in  investigating  security;  888. 
for  not  accounting  for  monies  received,  dsfendant  being  em- 
ployed to  settle  a  debt,  8880. 
debt  ogatHst^  on  8  Geo.  8.  e»  28.  s.  84.  for  penalty'  for  practising  as  an 
attorney,  (in  the  name  of  another)  without  being  enrolled  and  admitted 
as  such,  6166. 
ease  bg,  for  a  libel  on  him,  829,  641  a. 
case  m^ma^  for  not  releasing  pbdntiff  out  ef  curtody  afkerMs  paying  debt 

and  costs,  &c.  606. 
case  o^rotiif/,  for  negligently  condoelfng  a  cause  to  U>ial  without  proper 

evidence,  868. 
general  count  for  improperly  conduoting  an  action^  668  «• 
for  not  causing  a  sufficient  tiUe  to  an  estate  bought  by  plaintiff 
to  be  conveyed  to  lnm,p€rquod  be  could  not  resell  it,  668 ft. 
general  count,  for  negligence  in  investigating  title,  669  d. 
pleas  by,  in  abatement,  (see  title  AbaiemaU)  895, 897. 

ATTORNEY  GENERAL, 

information  by,  for  running  fdul  of  king's  ships,  714. 

AUCTION, 

assumpsit  for  not  completing  purchase  of  an  estate  at,  891. 
for  not  tsking  away  goods  sold  at,. 866.-^  • 
the  like  where  there  b^A  been  a  rcHiale,  807«  ^         - 

AUCTIONEER  (see  title  Agent.) 

assumpsit  by,  for  his  services,  &c.  81. 

AUDITORS  (see  tiUe  Accomt,  Aeium  6f.) 

AUTER  ACTION  PENDENT, 
plea  of,  in  abatement,  908. 

in  bar  to  a  penal  action,  996* 

AVERAGE, 

average  losses  stated,  200  to  207,  (see  title  PoHcies  of  Jhsuranee,) 

fMdMiaiui  auumjmi  for,  61 , 2. 

assumpsit  specisl  for,  by  owner  of  ship  where  anchor,  drc.  cut  away,  216. 

the  like  where  ship  entangled  with  shore,  drc.  219. 

where  ship  damaged  by  storms  was  laid  on  beach  and  bilged,  220.  • 

AVOWRIES  (see  tides  Cognizance.    RepUmn.) 

ingeneralf 

nan  eipiif  1042. 

commencement  of  an  avowry,  16. 

commencement  of  a  cognizance,  1042  a. 

commencement  of  an  avowry  by  one,  and  cognisance  by  another,  1043. 

commencement  of  a  second  avowry  or  cognizance,  ib. 

conclusion  of  an  avowry  or  cognisance,  ib. 

plea  in  bar,  propertv  in  defendant  or  a  stranger,  1044. 

the  like  in  another  rorm,  ib. 

cepit  in  aho  loco,  with  avowry  for  return,  1046. 

that  defendant  took  the  cattle  damage-feasant  in  another  close,  1046. 
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AVOWRIES— (con/iiiifcr/) 

For  Rent, 
common  avowry  or  cognizanee  for  rent,  on  It  6«o.  S.  e.  19.  s.  22. — ^1047. 
the  like  in  a  more  general  form,   1048. 
avowry  where  part  of  the  rent  has  been  satisfied,  ib. 
the  like  in  another  form,  being  a  cognizance,  1049. 
the  like  in  another  form,  1050. 
the  like  for  a  qnit  rent,  ib, 

cognizance  where  rent  payable  at  so  much  per  acre,  &c.  105t. 
avowry  where  goods  distrained  under  8  Ann.  c.  14.  ib. 
avowry  under  distress  for  rent  on  common  appurtenaol,  1052. 
avowry  where  goods  fraudulently  removed,  1053. 
avowry  for  double  rent,  plaintiff  holding  over  after  notice  to  qail  given  by 

him,  on  11  Geo.  2.  o.  10.-1054  a. 
cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  0.87. — 1055. 
by  one  tenant  in  common  for  rent  due  to  biro,  1056. 
cognizance  by  him  as  bailiff  of  other  lenanti  1057. 

F&r  Pwr'9  Rate, 
avowry  for,  1057. 

for  Damage-feasant, 
'  avowry  by  a  freeholder,  under  a  distress  damage-feasant,  1058. 

the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  t^. 

the  like  as  a  copyholder,  or  as  his  tenant,   1059. 

avowry  for  a  distress  damage-feasant  by  a  commoner,  ib. 

prescriptive  right  of  common,  1000. 

AWARDS  AND  ARBITRATION, 

statement  of  making  of,  after  time  enlarged,  928. 

indebitatus  assumpsit  on,  89. 

do.  on  an  umpirage,  90. 

assumpsit  on  parol  submission,  241. 

debt  on,  where  submission  by* bond,  305. 

debt,  on  award  under  judge's  order,  890. 

pleas  in  debt  on 

no  award  made,  977.  [cedent,  ■&. 

stating  awnrd  and   plaintiff's   non-performance  of  condition   pre- 

othcr  pleas,  97H. 
replications  stating  award  and  breaches,  1 176. 
rejoinder  no  such  award,  1226. 
plea  of  arbitrament  and  award  in  assumpsit,  927. 
plea  of«  in  trespass,  1062. 
replication  thereto  denying  award ,  1157* 

AWARD  OP  VENTRE, 

form  of,  1156.  ■ 

BAIL, 

pleadings  by  and  against  (see  title  iReeo^tzaiiee.) 
against  attorney  for  not  putting  in,  whereby  sheriff  fized,  374. 
case  against  justice  for  refusiog  to  take,  826. 
the  like  against  a  sheriff,  on  23  Hen.  6.  c.  9.— 821. 
the  like  in  debt  on  that  act,  509. 

at  the  suit  of  bail  to  the  sheriff  for  not  indemnifying^  819. 
against  the  sheriff  for  taking  insufficient  bail  in  replevin,  7M.  ^ 
case  against  marshal  for  escape,  where  defendant  snrrendered  io  dischar^ 
of  bail,  743.  [nane,  114S. 

replication  to  plea  of  estoppel  of,  defendant  having  put  in  bail  in  wrang 
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BAIL  BONDS  (see  title  Recognizances,) 
declarations  on 

debt  by  assignee  6f  shefiflT  when  fifst  ftnit  Waft  bj  bill,  445. 

the  like  where  proceedings  in  first  action  were  by  original^  450. 

the  like  in  C.  P.  against  principal  or  bail,  461* 

the  like  in  Exchequer,  452. 

on  bail  bond,  at  suit  of  assignees  of  sherifiT  of  county  palatine  of 
Durham,  where  defendant  arrested  on  a  latitat,  459. 
at  snit  of  assignee  of  chief  batiifT  of  liberty  of  honor  of  Pontefraet*  463  b. 
case  for  not  assigning  of,  755. 
pleas  in  debt  npon 

no  process  against  principal,  979. 

no  such  writ  of  latitat  issued,  979  «. 

oo  affidavit  filed,  ib, 

debt  levied  against  principal,  980. 

ease  and  favor,  981. 

comtperuU  ad  diem^  982. 

other  pleas,  ib. 
replication,  denying  the  ease  and  favor,  Stc.  1177. 

BAILEES  AND  BAILMENT  (see  also  title  AccamU.) 
asinmpsit  against,  838. 

bailee,  without  reward,  for  not  taking  care  of  goods,  334. 
for  not  retnrning  casks,  or  pacing  for  them,  836. 
bailee  having  care  of  goods,  &c<  lent  to  hiui,  ib» 
a  pawn-broker  for  losing  a  pledge,  386. 
hirer  of  a  horse  for  immoderate  riding,  drc.  337. 
the  hirer  of  household  fumitare,  839. 
watchmaker,  for  loss  of  watch  delivered  him  to  repair,  340. 
count  against  bailee  for  negligence,  342. 
a  wharfinger  for  loss  of  gooos,  &c.  352. 
a  farrier  for  badly  shoeing  plaintiff's  horse,  366. 
carriers  by  land,  366  to  366  (see  title  C^rrters.) 
carriers  by  water,  366  to  371  (see  title  Csrrterr.) 
attornies,  371  to  383  (see  title  Attorney*) 

agents,  auctioneers,  factors,  &g.  343  to  361  (see  ike  reepedwee  tiiUs.) 
case  against 

bailee,  for  negligence,  stating  purpose  of  bailment,  609  L 

bailee,  without  reward,  for  not  taking  care  of,  and  re-delivering  on 

request,  670. 
general  count  against  bailee  for  negligence,  669  u 
bailee  of  lease,  for  pawning  it,  671. 
miller,  for  mixing  com,  672. 
acceptor  of  bill  tor  cancelling  his  acceptance,  673. 
for  selling  cow  deposited  with  defendant  as  security  for  a  debt,  674. 
coal-meter    for  not    properly  measuring   coals,  whereby  plaintiff 

paid  for  more  than  he  had,  676« 
for  putting  plaintiff's  mare,  taken  damage  feasant,  into  defendanfa 

farm  yard,  where  it  was  gored,  678. 
carriers  by  land,  661  to  664  (see  title  Carrien.) 
by  water,  666  to  666  (see  title  Carrien,) 
inn-keepers,  667,  8  (see  title  Inn-keeper.) 

BAILIFF  (see  titles  Cognizance.    Distress.    Servant.) 
assumpsit  by,  for  fees,  72. 

case  against,  for  negligence  under  a  distress,  669  e. 
case  against  sheriff's  luiiliff  for  extortion,  827. 
traverse  of  defendant's  being  bailiff,  1190. 
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BANK  NOTE, 

trover  for,  836* 

declaration  by  bearer  of  oonntry  ba&k  note,  130. 

assumpsit  on  warranty  of,  286. 

BANKERS  (see  tide  Check.) 

BANKRUPT  AND  BANKRUPTCY  (see  tide  Jff^fiwef.) 
deelaration  by  a  messenger,  for  his  fees,  72. 
feigned  issue  to  try,  237>  238. 
case  for  libel  charging  pldntiff,  an  attomeyi  with  misoondacting  a  cobh 

mission,  629. 
pleas  in  trespass  justifying  under  commission  of,  1062. 
plea  of  defendant's  bankruptcy  in  assumpsit,  911. 
the  like  when  certificate  obtained  after  suit  commenced,  913. 
the  Uke  to  action  on  a  bill  that  die  holders  of  it  proved,  and  that  plaintiff 

entided  to  benefit  of  their  proof,  916. 
die  like,  plaintiff's  election  to  come  in  under  commission,  917. 
plea  of  bankruptcy  of  plaintiff  pending  the  suit,  918. 
plea  of  defendant's  bankruptcy  m  debt  on  simple  contract,  956  a, 

plaintiff's  bankruptcy  to  debt  on  bond,  970. 
the  like  m  corenant,  1021. 

the  like  in  coreoant  on  a  lease  that  defendant's  assignees  accepted  it,  1020. 
plea  in  detinue  at  the  suit  of  assignees,  denying  bankruptcy,  &c«  1028. 
plea  puis  darreim  continuance  of  defendant's  bank|ruptcy,  1243. 
replications  in  assumpsit, 

promise  of  defendant  after  bankruptcy,  1148. 

denial  of  plaintiff's  election  to  come  in  under  commission,  t6. 

BARGAIN  AND  SALE  (see  tide  Sale.) 
inroUed,  pleaded,  576. 

BARON  AND  FEME  (see  tide  Busband  and  Wife.) 

BARRATRY, 

losses  by,  stated,  108  to  200.  (see  tide  Policy  of  Inturanee.) 

BASTARDY  BONDS, 

declaration  on,  by  sucaeeding  overseers,  440. 
plea  in  action  on,  non  damni/icatus,  983. 

removal  to  another  parish,  984. 
replication,  1177. 
rejoinder,  1226. 

BATHING-ROOM, 

case  by  proprietor  of,  for  slandering  him,  641 1. 

BATTERY  and  ASSAULT, 

declarations  for  (see  tide  Trespass,  and  Analytical  Table.) 

BEGINNINGS  (see  tide  Com$nencement$  of  Declaratian$.) 

BEQUEST 

of  chattel,  real  or  personal  property,  how  pleaded,  591,  2. 

BILL  or  EXCHANGE, 
Aunmpeit  on  Inland  Bilh^ 
drawer  against  acceptor  on  general  acceptance,  144. 
the  like  on  bill  with  a  wrong  date,  145. 
by  drawer  of  bill  payable  to  his  own  order,  146. 
.  drawer  against  acceptor,  on  bill  payable  at  particular  place,  t6. 
on  bill  returned  to  and  taken  up  by  drawer,  147« 
on  acceptance  varying  as  to  time  from  bill,  148  a. 
on  acceptance  payable  on  contingency,  140. 
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BILL  OP  EXCUAJUQV^eoniinued) 

Auumpiii  am  Inland  Biiit — {contimieiJty 

pajrcto  against  acceptor,  on  general  aeeeptance,  149. 
by  payee  of  bill  drawn  by  firm.  160. 
on  bill  drawn  by  agent,  t6., 

payee  against  acceptor  of  bill  payable  at  partionlat  place»  149. 
the  like  in  another  form,  15$. 

indorsee  against  acceptori  on  a  genera)  accf^ptdnco,  ib, 
"indorsee  against  acceptor,  where  bill  payable  at  bankers,  ^c.  158* 
short  indorsements.  .164. 
indorsement  by  a  6rai,  Uil 
indorsement  by  agent,  155.   ; 

by  hol<iler  of  bilf  payable  to  order  of  (ictitioas  p^yee  agaiiist  drawer,  &c. 
indorsee  of  executor  or  adminislrator,  16^.  [155. 

partial  indorsement,  ib.\^ 
payee  against  drav^er,  on  defaYiU  of  acceptance,  t5. 
the  like  where  no  effects  in  drawee's  bands,  157. 

payee  against  drawer,  on  defaolt  of  payment,  t^.  [ticutar  place,  15B. 

payee  against  drawer,  on  default  of  payment,  where  bill  payable  at  par- 
payee  against  drawer,  on  default  of  payment^  wht*re  no  effects,  159. 
payee  against  drawer  or  indorsor,  when  drawee  not  found,  1G0. 
by  payee  or  indorsee  against  a  drawer  or  indorser,  who  dispensed  with 

presentment,  ib. 
indorsee  against  drawer,  stating  protect,  161. 
against  drawer  or  indorsor,  on  default  of  acceptance,  ib. 
indorsee  against  drawer,  on  default  of  acceptance  where  no  effects,  ib. 
indorsee  against  drawer  or  indorsor,  on  default  of  payment  generally,  102. 
the  like  on  default  of  payment  at  pariicular  place,  ?&» 
indorsee  against  drawer,  on  default  of  payment  where  no  elTects,  ib. 
by  baron  and  feme,  on  bill  to  feme  whilst  BOle,  against  acceptor,  ib. 
by  baron  and  feme  against  drawer  or  indorspr,  where  bill  became  due 

after  marriage,  ib, 
by  husband  alone  where  he  married  before  the  bill  became  due,  103. 
against  baron  and  feme,  on  bill  accepted  by  her  while  sole,  ib, 
by  snrriTing  payee  or  indorsee  against  acceptor,  ibk 
by  surviving  partners,  &c.  against  drawer  or  indorsor,  where  bill  became 

due  after  death  of  partner,  164. 
against  snr? iving  acceptor,  ib.  ^  '  (ceased,  ib» 

against  surviving  drawer,  &o.  where  bill  dishonored  in  life-time  of  de- 
against  surviving  drawer  or  indorsor,  where  bill  dishonored  ailer  death,  t6. 
by  assignees  of  bankrupt  indorsee  against  acceptor,  165. 
by  assignees  against  drawer,  &c.  where  bill  due  after  bankruptcy,  ib. 
by  executor  or  administrator  of  payee,  &c»  against  acceptor,  t^.  [lOSL 
by  executor,  &c.  of  payee,  &c.  against  drawer,  where  bill  due  after  death, 
by  executor,  &c.  on  promise  to  him  against  acceptor,  where  bill  due  above 

six  years,  ib. 
against  executor  or  administrator  of  acceptor,  167;  - 

Oil  Foreign  Bilis  of  Excitange,  167  to  178. 

drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usances,  167. 
the  like  in  anotlier  form,  staling  more  futfy  the  duration  of  usance,  169. 
drawer  against  acceptor,  where  bill  paid  ntpra  protest  bv  third  person,  t&* 
by  indorsee  against  acceptor  of  bill  at  usance  in  two  parts,  one  accepted, 

the  other  indorsed,  170. 
special  indorsement  in  full  of  one  part  of  bilf  stating  time  and  place,  171, 

VOL.  III.  s  s 
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BILL  OF  EXCHANGE— (conftfiiieiO 

On  Foreign  Bills  of  Exchange — (conttnued) 

payee  or  indorsee  i^ainst  drawer,  &c<  on  refuitl  to  Aceept,  17^  [ITS. 
second  indorsee  against  first  indorso^  of  bUl  protested  for  noo^ooeptance, 
payee  or  indorsee  against  drawer  or  indoraor,;  on  refnMl  9f  drawee  to 

pay,  174.  [payvaent,  175. 

payee  against  drawer  on  bill,  protested  both  for  non-a^oeptaace  and  doq- 
by  indorsee  against  acceptor  supra  pirofest»  176. 
the  like  by  indorsee  in  another  form,  ibs 
by  drawee  who  accepted  wpra  protest  for  npn-a^ceptance  fof   bonor  of 

second  indorsor  against  first  indorsor,  177. 

Debt  on, 

by  drawer  of  bill  against  the  acceptor,  388. 
payee  against  drawer  on  default  of  acceptor,  388  a^ 

Other  Declarations  relating  to, 

assampsit  for  not  discounting,  277. 

for  not  rendering  aq  account  of,  860. 

for  not  indemnifying  accommodation  acceptor,  816. 

for  not  delivering  of,  In  payment  for  goods,  861. 

against  agent  for  not  obtaining  a  good  bill,  846. 
case  against  acceptor  for  oancolUng  acceptance,  673. 
trover  for,  835. 

Plea  of  delivery  of,  in  satisfaction  of  promises,  026. 
set-off  on,  037. 

that  bill  given  on  an  usurious  contract,  009  a. 
Replication  denying  the  usury,  1146. 
Rejoinder  thereto  that  plaintiff  was  not  a  bondjide  holder,  1220. 

BILL  OF  LADING  (see  title  Charter  Party.) 
assumpsit  upon,  for  loss  of  goods,  365. 

BILL  OF  MIDDLESEX  (see  tide  LaHtat.) 

BILL  OF  SALS, 

plea  in  detinue  of  delivery  of,  of  ship,  aa  a  collateral  security,  1088. 

telSHOP, 

praecipe  against,  26. 

declaration  in  quare  tmpedU  against  parson  and  clerk,  1303- 

plea  of  disclaimer  in,  1305. 

replication  thereto,  1306. 

award  of  writ  to,  and  writ  of  inquiry  in  quare  impedity  1308. 

BLACK  ACT  (see  title  Hundred.) 

BLANKS, 

demurrer  for  leaving  blanks  in  declaration,  1247. 

BOARD  AND  LODOING, 

assumpsit  for,  48. 

for  lodging,  a^d  necessaries  for  defendant,  50» 

the  like  for  third  person,  ib. 

BONA  NOTABFLIA, 

plea  that  administration  void,  because  intestate  had  bona  natabiBm  in  se 

veral  dioceses,  1040. 
replication  that  he  had  not,  1187. 
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BOND  (see  also  titles  Bail  Bonds.     Deed,     Escrow,     ttepletin  Bonds,) 
debt  on  bonds^ 

1.  generally^  436. 

in  the  King's  Bench,  t^. 
I*  the  Common  Pleas,  437. 
Ill  the  Bxebeqaer,  ib, 
on  Jamaica  bonds,  438. 
coonts  on  several  bonds,  439. 
excuses  of  profert,  ib. 

2.  specially  stating  conditions  and  breaches, 

hi  general,  440* 

on  bastardy  bond,  ib. 

on  annuity  bond,  44fl. 

on  bond  to  replace  stocky  sk 

on  bond  to  perform  coTenant  in  another  indeotnrOi  444. 

on  bail  bonds,  446  to  456  (see  title  BaU  Baad.} 

on  replevin  bonds,  456  to  462  (see  title  Replevin  Bond.) 

3.  relating  to  character,  ^c.  in  which  the  party  sues  or  is  sned,  464^ 

general  observations,  ib.  [&c. 

by  baroa  and  feme,  »&. 

by  assignees  of  a  bankrupt,  405. 

by  surviving  obligee,  464. 

by  executor  of  obligee,  465  a. 

by  an  administrator,  466. 

against  baron  and  feme,  467. 

against  executor  or  administrator,  468. 

against  heir  of  obligor,  ib* 

againtt  the  beiv  an4  devisee  of  obligor,  409. 

at  the  atii  €§  trMinrer  of  a  frveiidly  fociety,  established 
before  the  10  QtfK  4.  a  M,  and  oenfirnred  according  to 
that  act,  470. 

at  the  suit  of  treasurer  of  a  friendly  society,  estaUisbil 
under  the  10  Geo.  4.  c.  66«r**-47U 
trover  for,  835. 

plea  of  bond  given  in  satisfaction,  925. 
setroff  on,  936. 

outstanding  bond  pleaded  by  an  executor,  947. 
pleas  to  debt  cm  (see  thie  Debi.) 

BOOKS  (see  title  Copyright.) 

BOROUGH  COURT  of  SOUTHWARK, 
commencement  of  declaration  in,  23. 
assumpsit  on  judgment  of  Borough  Court  of  Liverpool,  415. 

BREACHES, 

in  assumpsit, 

of  common  assumpsit,  counts  in  general,  90. 
at  the  suit  of  a  surviving  poriaeir,  92. 
against  ditto,  94. 

at  the  suit  of  huaband  and  wife^  96* 
against  husband  and  wife,  97* 
at  the  suit  of  assignees  of  a  bankrupt,  99, 100,  1. 
at  the  suit  of  executors,  102,.  4,  5. 
against  executors,  106,  7,  8,  9. 
at  the  miit  of  administrators,  110,  II,  12. 
agarcrst  admintsCrators,  112, 13,  T4. 

s  s  2 
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BREACHES— (cofHtnirerf) 
in  debt, 

in  general,  887. 

special,  of  bonds,  440. 

doable  breaches  assigDed  in  a  declaration,  440,  1, 2« 

the  like  in  a  replication,  1180,  (see  title  Suggmtian  4ff  Breaches.) 
in  covenant, 

non-payment  of  rent,  552. 

not  repairing,  &c.  555  to  559. 

in  general,  650. 
suggestions  of  breaches  (see  title  Suggetiiam  of  Breaches,) 

BRIDGE, 

assumpsit  for  calls  on  shares  relating  to,  58,  3. 
by  Vanxhall  Bridge  Company,  53. 

BROKER  (see  also  title  Agent.) 

assumpsit  by  iusarance  broker  for  fees,  &c.  70. 

for  premiums  of  insnrance,  80. 
by  factor  or  agent,  78. 
by,  on  policy  of  insurance,  178. 
case  against,  for  misconducting  a  distress,  000  e. 
case  against,  for  not  giving  copy  of  charges  of  distress,  726  ^and  see  title 

Distress.) 
plea  of  set-off  of  debt  due  from,  in  action  by  principal,  939. 

BUBBLE  ACT, 

plea  of,  in  covenant,  1002. 

BUILDER  AND  BUILDINGS, 

assumpsit  on  a  building  agreement,  for  not  performing  it,  330. 
for  not  fixing  a  steam  engine  properly,  331. 

for  contribution  to  a  party-wall,  54,  247,  248,  250  (see  title  Pmrtg 
Wall.) 

BULL, 

assumpsit  for  use  of,  61. 

BURGAGE  TENURE, 

seisin  of,  pleaded,  560. 

BYE-LAW  (see  title  Fnendlg  Society.) 

debt  on,  for  payment  of  money  to  College  of  Surgeons,  401. 


CALLS. 

Assumpsit  for, 

on  sharqs  of  a  bridge,  52,  3. 

the  like  at  suit  of  treasurer  of  bridge  company,  53. 

calls  under  a  road  act,  ib. 

at  suit  of  treasurer  of  company  for  canal  calls,  t5* 

Deht  for, 

against  subscriber  for  road  calls  on  statute,  for  his  subscription,  390. 
for  road  calls  on  another  statute,  giving  general  form  of  declaring,  t&. 
for  instalment  of  subscription  towards  making  canal  under  private  act,39U 
for  calls  made  by  Vauxhall  Bridge  Company,  393. 

CANAL, 

for  calls  (see  title  Calls,) 

case  for  diverting  course  of  navigable  canal,  795. 

case  for  using  more  water  to  mill  on  canal  than  necessary,  797. 
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CANCELLING, 

case  for  oancelling  accepUDce  of  bill,  673. 

CAPIAS*  Special  (see  Me  Original  Wriu.) 

CAPIAS  AO  RESPONDENDUM  (see  tide  fVrU.) 
pleaded  in  K.  B.  or  C.  P.  446,  460,  1. 

CAPIAS  AD  SATISFACIENDUM, 
pleaded,  417. 

plea  by  bail  that  oooe  was  issued  against  principal,  979. 
arrest  under,  1088,  9. 

arrest  under,  issued  out  of  Palace  Court,  1091. 
replication  setting  out,  1182. 

CAPTAIN  (see  also  titles  Agent.     Carriers  by  Water.) 
assumpsit  by, 

for  wages,  as  against  owner,  67. 
the  like  at  suit  of  ship-steward  or  mate,  66. 
against,  for  wages  at  suit  of  sailor,  t^. 
against,  under  bill  of  lading  for  loss  of  goods,  365. 
against  owner  of  goods  for  not  unloading,  307* 
ease  against,  for  deviating,  whereby  ship  exposed  to  storm,  666. 

for  neglecting  unloading  goods  from  ship,  664. 

CAPTUKE, 

losses  by,  stated,  193  to  196  (see  title  Policy  of  Inturance.) 

CARDS, 

assumpsit  for  money  won  at  cribbage,  234. 

CARRIAGES,  &c. 

assumpsit  for  hire  of,  60. 

for  standing  of,  48. 

for  work  and  labour  with,  *76. 
case  for  negligence  in  driWug  of,  660  a,  6606. 
trespass  for  driving  of^  against  plaintiflTs  carriage,  860. 
pleas  excusing  trespass  from  plaintiflTs  negligence,  1097. 

CARRIAGE  OF  GOODS  (see  Utle  Freight.) 
assumpsit  for,  77. 

CARRIERS  (see  Utle  Bailee.) 

assumpsit  by,  for  carriage  of  goods,  76,  77. 

for  booking  parcels,  86. 
against  owner  of  goods  for  not  unloading,  whereby  plaintiff 

lost  freight.  &c.  367a. 
the  like  against  owner  for  bringing  on   board  smuggled 
goods,  360. 

Agaimi  Carrien  by  Land, 

for  loss  of  goods,  366. 

for  not  carrying  passenger,  369. 

for  taking  more  passengers  than  legal,  whereby  plaintiff  pre- 
vented from  proceeding  on  journey,  360. 

second  count,  for  not  providing  sufficient  room,  361. 

for  negligence  and  overturning  coach,  whereby  plaintiff's 
arm  broken,  362. 

Against  Carriers  by  Water, 

against  captain  on  bill  of  lading  for  loss  of  goods,  366. 
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CARRIERS— {coAftmied) 

Case  against  Carriert  bj  Lamd, 

for  loss  of  a  bosi  661* 

for  not  carrying  a  box  within  a  reasonable  time,  653. 

against  coaeh  proprktors,  for  loss  of  a  pareel  wbioh  fbej 
engaged  to  carr j  with  a  passenger^  M. 

second  coont,  stating  termmi  of  jooroejrt  with  leas  particu- 
larity, 653  a. 

third  count,  merely  stating  that  defendants  had  phiDtiflTi 
parcel  to  carry  to  its  destination,  wHhont  deacrimng  them 
as  coach  owners,  or  termination  of  jomrney,  65S  b, 

fourth  count,  for  not  taking  care  of  parcel  generaUy,  654. 

for  not  forwarding  parcel,  t6. 

for  negligent  drivings  and  breaking  plaintiff's  gig,  /kc.  650«y  &. 

Against  Carriers  hy  Tfaler, 

against  captain  under  bill  of  lading*  for  doTiatiiig  Crom 
v^oyaoe,  drc.  666. 

for  negleeting  unloading  goods  from  ship»  664. 

against  a  earner  by  water»  for  leas  of  goods*  and  iDJuring 
them  in  unloading,  iA» 

against  owner  for  not  obtaining  eoequet*  whereby  gooda  for- 
feited, 065. 

information  by  attomey^general  for  running  fool  of  kiBg*s 
ships*  714. 

CASE  (see  also  title  Trover.) 
Declarations  in, 

beginnings  and  conclusions  of  a  declaration  in  case  in  K.  B.  280. 
the  hke  in  C.  P.  596. 

I.  FOR  TORTS  TO  THE   PERSON. 

For  keeping  mischievous  Animals ,  586,  B, 

In  consequaice  of  public  Nuisance^  588,  (see  title  NMitmnceJ) 

For  malicioue  Proweoutitmf,  600,  (see  title  MaHciuus  Proseettltefts.) 

For  Libels,  624,  (see  title  Slander,) 

For  slanderous  Words,  638,  (see  title  Sfttncfer.) 

For  Criminal  Conversation,  642. 

For  debauching  Daughters,  ijrc.  643. 

For  enticing  away  Apprentices,  ^,  645,  6,  (soe  title  Apprentices.) 

For  emreless  Driving,  647,  (soe  titles  Carriages.     Carrier.) 

Against  Inn-keeper^  6G8,  (see  title  Inn-keeper.) 

II.  FOR  TORTS  TO  PERSONAL  PROPERTY. 

Against  Carriers,  651  to  605,  (see  title  Carriers.) 

Against  Inn-keepers^  CG7,  (sec  title  lun-koeper.) 

Against  Attomies,  000,  (see  title  Attorney.) 

Against  a  Bailiff,  609  c,  (sec  tillo  Builiff.) 

Against  Bailees  in  general^  008  i,  (see  title  Bailee.) 

For  Daeeit  and  MinepresesUaiion,  4*0.  678,  (see  title  Deceit.) 

For  negl^fent  driving  Carriages,  708,  (see  title  CVtrrui^cs.) 

For  negligent  navigating  Skips,  119,  (see  title  Ships.) 

Ibr  illegal  Distresses,  717  to  730,  (see  tillu  Distress.) 
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OASE— (omrifiifecr) 

Declarations  in— (conHnued) 

II.    FOR  TORTS  TO  PERSONAL  PROPERTY — (omimued) 

Far  exceuive  lMl$i,  78t  e>  (see  title  JESvceifit^  Levy.) 

F&f  Reitiue  tOkd  Pdund-lrtreack,  732,  (see  titles  Rescue.     P&und-ireach.) 

#W  BtcapeSf  737»  (sbe  title  Escape.) 

Fbr  Albe  RHmsHs,  ^.  748^  (see  litle  FnUe  Return.) 

For  not  taking  Replevin  Band,  760. 

For  taking  insufficient  Piedges  in  Replevin,  754. 

For  mt  amigning  Bail  Bond,  755. 

For  not  obeying  Subpoena,  757. 

For  infirmging  Copyrights,  160,  (see  title  Copyright,) 

For  infringing  Patents,  764,  (see  title  Patent.) 

For  Injury  to  Property  in  Reversion,  767. 

III.  FOR  TORTS  TO  REAL  PROPERTY  CORPOREAL* 

To  Bouset,  8fc.  in  poisession,  768  a,  (see  title  Nuisance*) 

To  Houses,  Sfc,  in  Reversion,  778,  (see  title  Reversion.) 

For  not  repairing  Fences,  780,  (see  title  Fences.) 

For  not  carrying  away  Tithes,  782,  (see  title  Tithe.) 

For  Waste,  734»  (see  title  Waste.) 

For  Injuries  toWater-courses,  788,  (see  title  Water-courses.) 

IV.  FOR  TORTS  TO  REAL  PROPERTY  INCORPOREAL. 

For  Disturbance  of  Rights  of  Common,  709  a,  (see  title  Common.) 

For  Disturbance  of  Ways,  807,  (see  title  Way.) 

For  Disturbance  of  Ferries,  814. 

For  Disturbance  of  a  Pew,  817. 

For  Disturbance  of  a  Market,  818> 

For  Disturbance  of  Franchises,  ToUs^  Offices,   Ferries,  ^c.  818. 

V.  UPON   STATUTES. 

By  Party  grieved. 

on  8  Aone,  c.  14.  against  sherifT,  for  not  leaving  year*s  rent,  8L8. 

on  23  Hen.  6.  c.  9.  for  refusing  bail,  821. 

on  24  Geo.  3.  against  justice,  for  refasing  bail,  825. 

on  28  Elis.  c.  4.  against  sheriff  for  eiitortion,  827. 

Pleas  in  Bar  in  general,  in 

general  issue,  in  ease  or  trover  by  one  defendant,  1030. 

the  like  by  several  defendants,  ib. 

plea  of  general  issue  by  Solicitor  of  Customs,  on  behalf  of  the  King, 

under  9  Geo.  4.  c.  25,  ib. 
confessing  causes  of  action  as  to  part,  and  general  issue  to  residue,  1130a: 
statute  of  limitations,  ib. 
accord  and  satisfaction,  1031. 

For  Slander. 

that  plaintiff  was  guilty  of  tbcft,  1031  a. 

that  plaintiff  was  guilty  of  perjury,  1033,  1037. 
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CASE— (ooAlimied)  .   ^ 

Plbas  in  Bar  in  oenbral,  in — {ecmiinued) 
Far  Slander — (continued) 
that  plaiotiflT  was  insoWeDt,  1034, 
defeodaot  mereljr  a  repeater  of  tbe  slander,  1036. 
plea  jastifyiDg  truth  of  part  of  libel  set  forth  in  declaration,    charging 

plaiotiff,  a  proctor,  with  having  been  sni^pended  three  tiines,  ib, 
that  defendant  institnted  proceedings  by  way  of  complaint,  10366. 
that  letter  waa  sent  to  commanding  officer  that  plaintiff  might  be  broaght 

to  a  conrt-martial,  1037. 
plea  (to  declaraLioii  for  libel,  accusing  plaintiff  of  perjnry)  that  plaintiff 

did  perjure  himself  in  his  answer,  ih^ 
for  saying  plainliff'ii  ship  was  not  sound,  that  it  waa  not,  1040. 

At  the  Suit  of  Executors f  Sfc, 

pleas  in  trover  that  administration  is  void,  &c.  shewing  how,  1040. 

Kbplications  in 

replication  and  award  of  venire,  ^c.  where  part  of  cansca  of  action  con- 
fessed, 118(1. 
to  pleas  justifying  slanderous  words  de  imjurid,  «6.  [1187. 

to  plea  in  trover  of  6oaa  notabiiia  in  several  dioceses,  denying  it*  &c. 

Demurrers  in  (see  title  Demurrer.). . 

Joinder  in  Demurrer,  1207. 

CASSETUR  BILLA  VEL  IIREVE, 
entry  of,  1143. 

CATTLE  (see  also  titles  Fences,     Horses.    Replevin,) 
assnmpttit  for,  sold,  55. 

for  tolls  on,  51.  : 

for  agistment  of,  59. 
for  keep  of,  ib. 

for  hire  of,  CO.  ^ 

fur  work  with,  70.  ^ 

case  for  injuring  of,  5$)0. 

for  keeping  mischievous  cattle,  596,  8. 
trover  for,  8:15. 

trespass  for  ohasing  of,  specially  or  generally,  858. 
for  seizing  of,  859. 
for  converting  of,  ib, 

CELLAR, 

case  for  keeping  It  badly  covered,  per  quod  plaintiff*  fell  in,  Ac. 

CEPIT  IN  ALIO  LOCO  (see  UUe  Replevin.) 
plea  of,  1045. 

CERTIFICATE, 

debt  against  attorney  for  penalty,  for  practising  without,  51<lA. 

CHANCERY, 

for  work  aqd  labour  as  one  of  six  clerks  in  Chancery,  70. 

CHARTER  PARTIES, 

Declarations  in, 

in  whose  name  action  to  be  brought,  2^1,  note, 
how  to  frame  declaration,  ib. 
assumpsit  on,  owner  against  freighter,  for  not  loading,  and  demnrrage,  Jtc 
by  owners,  against  assignee  of  freighter,  for  damage  in  detaiaiog  afaip 
beyond  da^  s  of  demurrage,  and  for  freight,  &c.  326« 
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CHARTER  PARTIES— (coNltJiiMc;) 

DeeiardHam  im~^eaniimued) 

debt  OD,  for  peo^Ity  incarred  by  not  loading  cargo,  and  for  freight,  426. 

Gorenant  on,  for  freight  and  demnrrage,  528. 

for  not  loading  in  time,  and  not  paying  pilotage,  63U 
by  freighter  against  owner,  with  special  damage,  683. 

Pka$  in  Debt  am  (see  title  Debt.) 

that  ship  did  not  stay  the  dne  number  of  lay-days,  091. 

that  plaintiff  would  not  receiire  cargo,  »&. 

that  defendant  did  load  the  cargo,  992. 

that  sbip  departed  before  the  expiration  of  time,  ih» 

that  ship  not  sea-worthy,  and  did  not  arrire  in  time,  990* 

PltoM  in  Omemant  on, 

that  defendant  did  not  keep  ship  on  demurrage,  1007. 

that  defendant  did  send  cargo  aboard,  1008. 

that  defendant  would  haTc  sent  the  goods,  but  the  vessel  not  tight,  A:c.  ib^ 

that  defendant  has  paid  the  sum  claimed,  1009. 

that  he  did  not  keep  the  ship  on  demurrage,  ib, 

ReplkatumM  tn  IMt  on, 

that  defendant  did  not  offer  a  cargo,  1180. 

that  ship  did  not  sail  before  the  expiration  of  time,  ib, 

CHASING  CATTLE, 

case  for  chasing  with  dogs,  598. 
trespass  for,  868. 

CHATTELS, 

indebitatus  atsumpiit  to  pay  by  chattels,  38. 
indMtatMi  asmmpnt  for,  66. 
how  to  describe  Uiem,  836. 

CHECKS  ON  BANKERS, 
assumpsit  pn,  143,  4. 

CHESTER, 

commencement  of  declaration  where  defendant  in  custody  of  sheriff  of,  466. 
debt  on  bail-l»ond  in  a  county  palatine,  f6. 

CHIMNEY. 

case  by  reversioner  for  stopping  up,  778. 

CHRISTIAN  NAME, 

misnomer  in,  pleaded,  901  (see  title  Abatement.) 

CHURCH  (see  title  Pew.) 

CHURCHWARDENS  (see  Utle  Oveneen.) 

declaration  by,  on  bastardy  bond,  440.  [1137. 

plea  justifying  turning  plaintiff  out  of  house,  under  69  Geo.  3*  c«  12.  s.  24. 

CLERK, 

commencement,  Ac.  of  declaration  by*  a  clerk  or  treasurer,  dec.  of  trus- 
tees. See.  under  a  statute,  36  a. 
declaration  against  him,  ib. 

assumpsit  against  one  of  clerks  of  Petty  Bag  OflSce,  32. 
assumpsit  by,  for  work  and  labour,  as  one  of  Six  Clerks  in  Chanceryi  70. 

as  clerk  in  Exchequer,  ib. 
plea  justifying  imprisonment  of  a  clerk  for  embeiiiement,  i080« 

CLOSE  (see  title  Treipaff.) 

declaration  for  trespass  to,  886|  See, 
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COACH,  (see  titles  Carriage,    Carrier,) 

COALrM£T£R. 

QUO  ftgiiiMt,  far  not  proptriy  tteais«ri*B  eodb^  0t§» 

COAL-MINE  (see  Utk  Mine.) 

COGNIZANCE  (see  titles  Avowry.    Repkmn.) 
GommeneemeDi  and  concliuion  of,  1042,  ^ 
for  rente,  1047  to  1057. 
for  poor  rates,  1067* 
for  distresses  damage  feasant,  10M,9* 
for  a  return,  1045. 
as  bailiff  of  exeentor,  1055i. 

COLLOQUIUM, 

stated  in  pleading,  634. 

COLOUR  GIVEN, 

in  pleading,  1101. 

COMMENCEMENTS, 
of  declarations, 

in  general  (and  see  title  Dcclaralion)  7  to  35. 

in  assnmpsit,  7,  12. 

in  account,  •&. 

in  annuity,  19. 

in  debt,  S,  13,  384. 

in  detinue,  14. 

in  debt  and  detinue,  ib. 

in  covenant,  9, 13. 

in  case  or  trover,  14. 

in  trespass,  ib. 
of  pleas  in  general, 

in  abatement,  805  lo  003. 

in  bar,  008. 
of  replications  1142  (see  tMe  Abaiemetii.) 

in  bar,  1144,  5. 
of  rejoinders,  1219* 

COMMISSION, 

assumpsit  for,  78. 

of  bankruptcy,  case  for  maliciously  suing  out,  017. 

COMMITTITUR, 

of  a  prisoner  to  custody  of  marsbal,  stated,  419,  423. 

COMMON  COUNTS. 

in  assumpsit,  37  to  114  (see  title  Astmmpnt.) 
in  debt,  385  to  387  (see  title  Debt.) 

COMMON  INFORMER  (see  title  5/a/tf/es,) 

COMMON,  RIGHTS  of, 
declarations  respecting 

case  for  disturbance  of  common  of  pasture  by  putting  on  cattle,  799. 

for  not  Buffering  Gelds  to  lie  fallow  in  rotation,  802. 
by  building,  &e.  804. 
by  inclosing,  &c.  ib. 
by  digging  turves,  806. 
by  rabbiU,  ib, 
by  taking  dung  off,  ib. 
by  putting  heaps  of  dung  on,  ib, 
by  trespassing  with  horses^  806. 
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COMMON.  RIGHTS  or;^<Ltimedi 

declaratioDB  respecting-   {cantmued) 

case  for  dislarbing  commoo  of  Uirbary.  806. 

of  ea(ovoi««  607* 
ejectment  for  common  of  pasture,  877* 

aTowriea  and  cognisances  respecting  [1052. 

cognizance  for  distress  for  rent  of  cattle  on  common  appurCenant, 
prescriptive  right  of  common  of  pasture,  1000. 
pleas  in  trespass  respecting 

common  of  fishery,  1 106. 
'  common  of  pasture,  prescriptive  by  freeholder,  1109. 

by  copyholder,  1111. 
by  a  rector,  11  lit. 
pur  cau9e  de  vicinage^  1113. 
common  of  estovers,  &c.  1115. 
pleas  in  bar  of,  in  replevin,  to  avowries  damage  feasant, 

that  plaintiff  had  right  of  common  in  hcui  in  qvo,  1198. 
denial  of  defendant's  right  of  common,  1200. 
replications  in  trespass,  denying  Iha  defisodanVs  right  of  oommoo,  1211. 
approvement  of  common,  1212. 
the  like  in  replevin,  1231^ 

COMMON,  TENANCY  IK  (see  title  Tenants  in  Common.) 
pleaded,  571. 

COMPANY  (see  tide  Partn^$.) 

declaration  by  a  clerk,  &c.  to,  empowered  to  sue  under  a  statute,  86 «• 

COMPERUIT  AD  DIEM, 

plea  of,  to  debt  on  bail  bond,  982. 
replication  to,  ib.  note. 

COMPOSniON  (see  title  Accord  and  SaH$faeiion.) 

plea  in  assumpsit,  that  plaintiff  signed  a  composition-deed  for  the  debt,  931» 
by  a  vicar  on  a,  for  tithes,  46, 57»  8. 

CONCLUSIONS 

of  declarations  in  general  (see  title  DedmraHon$.) 
of  pleas  in  abatement,  886  to  903. 
of  pleas  in  bar  in  general,  907. 
of  replications,  1145. 
of  rejoinders,  1219. 

CONDITIONS  PRECEDENT, 

averment  of  performance  of,  555. 

plea  of,  985,  6. 

plea  of  plaintiff's  non- performance  of,  989. 

CONFESSION, 

plea  confessing  part  of  causes  of  action  in  assumpsit,  and  general  issue  to 
the  rest,  909. 

plea  confessing  causes  of  action  in  case,  1030. 

plea  to  new  assignment,  confessing  trespasses  newly  assigncdi  and  relin- 
quishing general  issue,  &c.  1237. 

replication  taking  judgment,  1186. 

plea  of  confession  in  partition,  1392. 

CONSCIENCE,  COURT  op,  ACT, 
plea  of  Westminster  act,  939  a. 
replication  denying  plea,  1159. 
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CONSIDERATIONS,  Statbmbnt  of  (net  toI.  i.  Index,  title  CotuidermHom.) 
past  or  execQted, 

in  indebitahu  aaeompsit,  ^7. 

in  quantum  fmeruii  or  valebant  connU,  37,  8. 

in  common  connU  in  debt;  986. 

in  special  assumpsit,  226  to  383. 
continQiog,  307. 
concurrent,  268» 
future  or  executory,  251,  261. 
mutual  promises,  226, 321. 

CONSIGNEE. 

by  consignee  against  captain,  on  bill  uf  lading,  for  loss  of  goods,  965. 

CONSTABLE, 

demand  of  copy  of  warrant  firom,  6. 

justifications  of  imprisonments  by,  1076, 1083,  Stc. 

CONTINGENCY, 

declarations  on  a  bill  payable  on,  140. 

CONTINUANCES, 
sUted,  1153. 

by  one  comet  nan  mini  breee^  1380,  3. 
by  cMrta  adeimri  euii,  1401. 

CONTINUATION, 

of  nuisance,  case  for,  770. 
of  title  shewn,  when,  t5. 

CONTRACT  (see  titles  Agreement.    Aitumpni.    Ck^eenant.    Promise.) 

CONTRA  PACEM, 

omission  of,  when  aided,  847,  note*. 

demurrer  to  declaration  in  trespass  for  omitting,  1251. 

CONTRIBUTION  (see  title  Party-waU.) 

to  party-walk,  dedarations  for,  247,  8,  250. 

00NU8EE, 

of  Irish  judgment,  debt  by,  487. 

CONVERSION  (see  Ude  Trover.) 

replied  in  trespass,  1207. 

« 

CONVEYANCE  (see  title  Pleader.) 

not  executing  one  on  sale  of  estate,  287. 

CONVICTION, 

former  conviction  before  a  magistrate  pleaded,  098. 
replication  thereto,  1184. 

plea  to  trespass  for  assault,  that  defendant  was  convicted  thereof  before  a 
magistrate,  on  0  Geo.  4.  c.  31.— 1073. 

CONVOY, 

averment  in  action  on  policy,  that  ship  sailed  with,  189. 

COPARCENARY, 

estate  in,  pleaded,  570. 
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COPYHOLD  ESTATE, 

aMumpBit  for  price  of,  80. 

fines  OQ  adtnission  to,  assampiit  for,  48. 

esUte  in  fee  of  oopjhold,  by  Rrant,  566,  686,  8, 1069,  1111, 1120. 

remainder  in  fee  in  a  copybold,  669. 

anrrender  to  use  of  will,  death,  presentment  thereof,  and  admittance,  680L 

surrender  to  use  of  purchaser  and  admittance,  688. 

enfranehiaement  of  copyhold  by  lease  and  release,  689. 

COPYHOLDER. 

avowry  by,  or  his  tenant,  for  distress  damage  feasant,  586,  8, 1050. 
seisin  in  tee  of,  in  trespass  to  real  property,  666, 102^,  1111«  1120, 
his  right  of  common  pleaded,  1111. 
his  right  of  way  pleaded,  1120. 

COPYRIOHT  (see  tiUes  Patent.    Prini.) 

of  book,  &c,  case  for  infringing  of,  760  to  762. 

CORPORATIONS, 

declarations  against,  28. 
seisin  in  fee  of,  661. 

COSTS  (see  also  title  Damage.) 

on  agreement  to  pay,  if  plaintiff  would  cease  farther  proceedings,  261. 
by  acceptor  of  accommoaation  bill,  for  not  indemnifying  him  from,  316. 
for  not  indemnifying  bail  to  sheriff  from,  319. 
for  breach  of  covenant  of   good  title,  #heraby  ejectment  brought,  and 

plaintiff  put  to,  646. 
for  defending  ejectment  in  plaintiff's  name,  whereby  he  was  put  to,  699. 

COUNTRY,  \ 

conclusions  to, 
in  pleas,  907* 
in  avowries,  l042i 
replications,  1146. 
rejoinders,  1219. 

COUNTY  COURT  (see  title  taJMor  Cwrt.) 
declarations  in,  24. 
do.  in  replevin,  846* 

lo  statement  of  proceedings  in  replevin  there,  466  (see  title  DeU  <m  Be* 
pkvin  Bend,) 

COUNTY  PALATINE  (see  tides  Chester.  Inferior  CoM.    PiUatine.) 
COURT  (see  titles  Omieiemce  Comrt  Act.   inferior  CourtJ) 

COURT  MARTIAL, 

plea  to  libel  that  defendant  sent  letter  to  commander-in-ehief,  that  plain- 
tiff might  be  brought  to,  1037. 

COVENANT, 

statement  of  (see  the  retpeetive  tiike.) 

prmeipe  and  capiat,  and  declaration  jtfaere<m  in,  10* 

Declarations  in  (see  tide  Declaratiom.) 

commencements  of,  10, 18, 18,  617.  ' 

conclusion  of,  619. 

On  Apprentice  Deedi^  619  (see  tide  Apprentice  Deed.) 

On  Articles  of  Agreement  between  eo-partnerM  in  trade,  624. 

Oft  Deedi  of  separate  Maintenance  against  hudmnd,  626« 

On  Charter-parties^  628  (see  title  Charter-party^) 
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COVENrANT-<coiifmi«€d) 

Declarations  iV'*^c(miinuedl 

On  Policies,  536  (see  tiUe  Poluy.y 

On  Deeds  of  Sale  of  Real  Propmif, 
bj  heir  of  parobMer  egaiiul  uocator  of  husband,  o*  eovensmt  tor  fkrther 

assaraoce,  and  for  not  Ivtyiag  a  fine,  649w 
against  veorfior  for  breach  of  §oS»d  title,  platotiff  qected,  649. 

Oit  Leases,  549  (see  title  Zeoie.) 

TWIepJMNsM,  660  (see  title  Tiek  pieaded.) 

Estate  and  Quantity  of  Interest,  560  (see  title  TUU  pkadmL} 

Estate  and  Time  of  Enjoyment,  568  (sea  tMe  Tklepktidsd.y 

Estate  and  Number  of  Owners,  &6»  (aee  title  TUhpkadsd.) 

Mode  of  acquiring  the  TMe,  671  (see  TWtpieadbd.) 

Pleas  in, 

GeneraUy, 
non  est  factum,  100  i. 
non  est  factum,  after  craviag  ojer,  ib. 
plea  of  paymeoCg  ib. 

I»Iea  of  performance,  ib, 
icencet  1001a. 

accord  and  satisfaction,  1002. 
obserratioDS  thereoDt  ib. 
tender  as  to  part,  1021. 
setpoflT,  ib. 
bankruptcy,  1020. 

babble  act  and  indentare  void  at  common  law,  bein^  made  for  farthering 
a  scheme  injnrioos  to  the  public,  1002. 

On  Apprentice  Deeds,  1003  (see  title  Apprentice  Deed.) 

On  Charter-parties,  1007  (sea  Utlo  CAorlerTiarliet.) 

On  Policies  of  Insurance,  1009  to  1017. 

On  Leases,  10 IB  (see  title  Lease,) 

Other  Pleas  in  general,  1020. 

Replications  in,  (see  also  title  Replication.) 
to  plea  of  licence  denying  licence,  1185. 
other  replicatioiM»  t^. 
conclusion  with  a  verification,  ib, 

RsjaiNOERS  IN,  C^ee  title  R^oinderJ) 

Demurrers,  &c.  (see  title  Demurrer.) 

COVERING  MARES, 

assumpsit  for  use  of  stallion,  &K 

COVERTURE  (see  also  tillev  Fem^  Qnteri  aad  Hmsbtasd  and  Wifk.) 
plea  in  abatement  of  plaintiff'^  ceyertttre»  8Wk 
the  like  of  defendant's  coverture^  ife 

plea  of,  in  abatement  as  to  part,  and  in  bar  as  to  the  rest,  Ml7» 
plea  of,  in  bar  in  assumpsit,  909  «• 
the  like  in  debt,  956. 
the  like  i»  assumpsit,  on  a  guarantee  that  the  party  fer  whom  guarantee 

was  given  was  a  fcone  eonert^  909u 
replication  in  abateroeni,^  denying  tlie  coverture,  1142* 
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COWS, 

assampsit  for  ase  of  bull,  61. 

cas»  for  «^iig  9k  MW  i^^otiM  im  dafcoidAQt's  OQil«dy  hr  %  debt,  674. 

CRAVING  OYER 

of  deed,  and  nou  etifactum^  953, 
of  letters  of  administratiou,  942. 

0RIBBA6E, 

aasampsit  for  money  won  at,  234. 

CRIMINAL  CONVERSATION, 
case  for,  642. 
trespass  for,  656. 

CRIMPAGE, 

assnmpsit  for,  68. 

caoPSt 

assumpsit  for  price  of,  57,  301. 

for  bad  cultivation  of;  a07|  311»  784  (see  abo  title  iMdIordami  Tenant.) 

cAse  for  selling  under  a  distress  before  ripe,  &c.  726  a. 

CURATE. 

assumpsit  by,  for  performance  of  diviae  serviee,  86. 

CURIA  ADVISARtVDLT, 

continuance  by,  stated,  1401. 

CURTESY, 

tenancy  by^  pkaded^  $63. 

CUSTQBIARY  FRRSHOLO, 
pleaded,  567. 

CUSTOMS,  OFFICER  of, 
notice  of  aelkm  to^  4. 

plea  of  general  issue  by  saBeitor  of  emtonn,  on  bebalf  of  tbe  king,  under 
9  Geo.  4.  c.  25.— 1030« 

CUSTOMS,  PETTY, 
assumpsit  for,  52* 


CUSTOMS  PLEADED  (see  title  Pfeienpiim.y  t 

against  tenant,  for  not  nsbg  premisei»  accord  ing  to  custom  of  country,  308*. 


DAMAGE  (see  also  title  Costt.) 

conclusions  of,  in  declarations  in  general,  16,.  17»  20. 
8|ieeial  statemeQls  of, 
in  asmmpait, 

an  action  bfoi^gbti^  and  pUiiKkiff  oU^ged  t^  pay  costs,  316. 

loss  of  employment,  324, 

consequence  of  attorney's  negVaal^  a  nnoaait,.  371« 

loss  of  profits  from  non-delivery  eC  eocn^  279i 

consequence  of  breach  of  warranty,  279. 

loss  oi  use  of  chattel  bailed,  33^  340. 

against  carriers,  by  water^  for  loss,  352,  366. 

by  laud„  for  loss,  356.  [287. 

against  vendor,  loss  of  bargain,  expences  of  conveyance,  &c. 
stipulated  damages,  non-payment  of,  stated,  297. 
defending  ejectment  in  plaintiff's  name,  whereby  he 
imprisoned  for  costs,  6119. 
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DAMAOE--(coiUiJiiied) 

speoial  sUtenieiits  ot^^eonimMed) 

10  case*  injury  to  repaUtion,  Impriaonineiit,  Sec.  638«  640* 
loss  of  place  by  a  serranty  026,  632. 
loss  of  cnstomersy  688. 
loss  of  acquaintances,  &c.  626,  641  il,  m. 
loss  of  lodgers,  T76a. 
in  trespass,  for  an  assault,  862,  856. 

DAMAGE  FEASANT, 

case  for  rescuing  cattle  taken,  734. 

for  a  pound-breach  of  catde  taken,  785. 
for  misasing  distress  taken,  678  a. 
avowry  for  cattle,  1058,  0  (see  also  title  Repletnn.) 
pleas  in  trespass  justifying  taking  cattle  for,  1092. 

justifying  removal  of  goods,  1094. 
disclaimer  of  ioeuB  in  quo,  and  tender  of  anends,  lOOfi, 
pleas  in  bar  in  replevin, 

to  avowry  damage  feasant  by  freeholder,  denial  of  bis  title,  1 195i. 

to  like  by  tenant,  traverse  of  demise,  ib, 

to  like,  that  defendant  demised  hcMM  im  qm9  to  plaintiff,  tfr. 

defect  of  fences,  1 196. 

defendant's  obligation  to  keep  gate  shut,  1197. 

locus  tn  quo  adjoining  common,  1198. 

right  of  commoner,  in  locus  imgmo,  1199t 

tender  of  amends  before  impounding,  ib, 

to  avowry  by  common  denial  of  right  of  common,  1200. 
replications  in  trespass  (see  also  title  Tretpau,  ReplicaHmu  in^  to  Rem! 
Property.) 

denying  sufficiency  of  tender  of  amends,  1201. 

demise  by  E.  F.  to  plaintiff  and  do  injttrii,  1205. 

plaintiff  a  right  of  common  in  locu$  in  quo,  1206. 

defect  of  fences,  ib, 

defendant  converted  distress,  1207. 

that  cattle  were  unruly,  1210. 
replications  in  replevin, 

to  plea  in4>ar  of  tenderya  subsequent  demand,  1229. 

to  plea  in  bar  of  a  demise,  stating  notice  to  quit,  ib. 

to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230. 

the  like  denial  of  defect  of  fences,  ib, 

traversing  right  of  common,  1231* 
rejoinders  in  trespass, 

to  a  replication  of  demise  to  plaintiff,  a  notice  to  quit,  1238. 

re-asserting  right  of  common,  &c.  as  stated  in  plea,  ib. 

to  raplication  that  cattle  were  unruly,  that  they  escaped  through 
detect  of  fence,  ib. 
sur-rejoinder  in  trespass, 

notice  to  quit  waived,  1236. 

DAUGHTERS, 

assumpsit  for  education  and  maintenance  of,  69,  81. 
case  for  debauching  of,  643. 
trespass  for  debauching  of,  856. 
trespass  for  battery,  &c.  of,  t^. 

DEATH, 

declaration  where  one  of  plaintiffs  die<l  after  issuing  writ«  16,  19. 
declaration  where  one  ui*  d«;feu(lants  died  after  issuing  writ,  id,  ib. 
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DEATH— {conrtimed) 

declaration  on  promise  to  pay  debt  after,  of  a  particular  perBon,  424. 
on  life  poUcieg  (see  title  Policy  of  Insurance,) 
of  party  seised  in  fee,  592. 
of  party  seised  of  a  copy  hold ,  586* 
possessed  of  a  term,  592. 
of  principal  before  return  of  ca,  sa«  pleaded,  905. 

DEBAUCHING  DAUGHTERS^,  B43,  856  (see.titleilaii^A/ers.) 

DEBAUCHING  WIFE  (see  title  Cnminal  Conversathn.) 

DE  BONIS  ASPORTATIS, 

count  for,  of  cattle  or  goods,  &c.  859. 

DE  BONIS  NON  (see  title  AdminUtratw.) 

DEBT, 

praecipe  and  capias,  and  declarations  thereon  in,  9. 

Declarations  in  (see  title  Declarations,) 

beginnings  and  conclusions  of,  &c.  18, 17,  18,  19,  384. 

I.  COMMON   COUNTS, 

form  of  the  indebitaius  count  io  debt,  385. 

▼arioas  descriptions  of  debt,  39  to  90. 

form  of  the  quantum  meruit  count  in  debt,  385. 

money  lent,  386. 

money  paid,  ib. 

money  had  and  received,  387. 

account  stated,  ib. 

breach,  ih, 

II.  SIMPLE  CONTRACTS. 

On  Promissory  Notes, 
payee  against  maker,  888. 

On  Bills  of  Exchange, 
debt  by  drawer  of  a  bill  against  the  acceptor,  388. 
payee  against  drawer  on  default  of  acceptor,  388  d. 

For  Road  and  Canal  Calls,  390  (see  title  Calls,) 

in.   ON    LEGAL   LIABILITIES. 

On  Awards,  395  (see  title  Award.) 

On  Bye-laws,  401  (see  title  Bye-law.) 

On  Foreign  Judgments,  414  (see  title  yndl^meit^) 

On  Decrees,  415  (see  title  Decree.) 

For  Escapes,  416  (see  title  Escape.) 

IV.    ON   SPECIALTIES. 

On  Deeds  Poll. 
on  deed,  where  testator  appointed  money  to  be  paid  to  plaintiflf  when 
testator  died,  424. 

On  Charter-parties,  426  (see  title  Charter-party.) 

On  Sea  Policy  against  London  Assurance  Company,  429. 

On  Leases,  4'c.  430  (see  title  Lease.) 

On  Annuity  Deeds  for  arrears  of  annuity,  433. 

On  Mortgage  Deeds  for  principal  and  interest,  434. 

VOL.  Ill,  T  T 
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Declarations  in— ^ooiUmwed) 

IV.  ON   SPBCIALTIBS--(00iatfltte(f) 

On  Bonds  generally. 

on  a  money  bond  in  K.  B.  346. 
the  like  in  C.  P.  437. 
the  like  in  Exchequer,  ib, 
on  Jamaica  bond,  438. 
counts  on  several  bonde,  439. 
excQses  for  profert,  tZr. 

On  Band  Mtaiing  Canditian. 
observations  in  general  as  to,  440. 

On  Bastardy  Bonds,  440. 

On  Annuity  Bonds,  442. 

On  Bonds  to  replace  Stock,  443. 

On  Bond  to  perform  Covenant  in  another  Indenture,  444. 

On  Bail-honds,  445,  (see  title  Bail-bond.) 

On  RepimriH  Bonds,  456  (see  tide  Replevin  Band.) 

On  Bonds  relating  to  Parties  Character  of  suing  and  being  sued, 

by  baron  and  feme  on  bond  given  to  feme  before  covertare,  464« 

by  surviving  obligee  against  obligor  in  K.  B.  16. 

by  the  assignees  of  a  bankrupt's  obligee  against  obligor,  465. 

executor  of  obligee  against  obligor,  ib. 

by  an  administrator  in  K.  B.  466. 

against  baron  and  feme  on  bond  given  by  feme  before  covertare,  467. 

against  an  executor  or  administrator,  4^. 

against  an  heir  on  the  bond  of  his  ancestor,  ib. 

against  an  heir,  and  the  devisee  of  the  obligor,  469. 

at  suit  of  treasurer  of  a  friendly  society,  470. 

▼•  ON   RECORDS. 

On  Recognizances  of  Bail,  472,  (see  title  Recognizance.) 
On  Judgments,  482  (see  title  Judgment.) 

VI.  ON   STATUTES. 

By  Party  grieved,  493  to  506  (see  title  Statute.) 
By  Common  Informer,  606  to  516  (see  title  Statute.) 

Pleas  in  bar  in. 

In  general. 

nil  debet,  951. 

in7  debet  to  debt  qui  tam,  ib. 

non  est  factum,  952. 

the  like  by  an  executor  or  administrator,  ib. 

non  est  factum,  after  craving  oyer  of  bond  and  condition,  953. 

the  like  of  an  indenture,  953  a. 

non  est  factum  and  nil  debet  to  debt  on  bond  and  simple  contract  joittcd 

in  same  declaration,  954. 
law  wager,  or  nil  debet  per  legem,  ib, 
onerari  non,  ib. 
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1}EVt—(caittimied) 

Pleas  in  bar  in — {continued) 

On  Sinipie  Ckmirad, 
tender,  956. 
iDfancy,  956. 

coTertare  of  defendant,  ib. 
bankraptcy  of  defendant,  956  a. 
judgment  recoirered  in  debt,  t6. 
actio  nan  acerevit  infra  sex  annos,  956  b, 
get-off  to  debt  on  a  deed  or  simple  contract,  ib. 
by  and  against  executors  and  administrators,  956  c. 

On  Legal  Liabilities. 

for  escapes  from  execution  against  marshal  or  warden  a  recaption,  957. 

for  escapes,  defendant's  forcible  escape  and  his  subsequent  return,  958, 
960. 

plea  that  the  prisoner  escaped  twice  and  Tolnntarily  returned,  and  was 
in  custody  at  the  time  of  filing  the  bill,  958. 

by  warden,  of  escape  of  prisoner  in  custody  on  render  on  discbarge  of 
bail  without  defendant's  knowledge,  and  return  before  action,  959. 

for  escape,  that  prisoner  was  discharged  with  plaintiff's  consent,  961. 

plea  (to  action  against  warden  of  Fleet  for  an  escape)  that  plaintiff 
licensed  prisoner  to  go  at  large,  861  a. 

plea  to  declaration  on  debt  against  marshal  for  an  escape  after  debtor 
had  been  committed  to  defendant's  custody,  that  debtor  after  his  com- 
mitment petitioned  insolvent  court  for  his  discharge  from  imprison- 
ment, and  was  remanded  at  plaiotiffs  suit  for  nine  months,  at  the 
expiration  of  which  defendant  discharged  him,  ib» 

affidavit  on  8  &  9  W.  3.  c.37.  s.  6.  as  to  escapes,  961c. 

On  Specialties  in  generaL 

denying  deed  being  in  defendant's  possession,  962. 

escrow,  ib. 

fraud,  deed  obtained  by,  963. 

duress,  menace  to  kill,  964. 

battery  and  meaace  of  further  battery,  »5. 

battery  and  fear  of  mayhem^  ib^ 

duress  of  imprisonment,  965. 
infancy,  ib, 
coverture,  966. 
usury,  ib. 
stock-jobbing  that  bond  was  given  for  settling  differences  against  pro« 

visions  in  sto<5k-jobbing  act,  968. 
set-off,  968  c. 

to  an  action  on  twobouds,  set-off  oo  t^ro  bonds,  QG9. 
bankruptcy  of  plaintiff,  970. 
statute  of  limitations,  971. 
payment,  974,  5. 

By  Heirs,  Executors,  Sfc. 

plene  administravit  before  notice  of  bond,  071. 

by  administrator  at  suit  of  administrator  of  judgment  recovered,  and 

plene  administravii  prceter,  ib. 
parol  demurrer  by  an  infant  heir,  973. 
rien  per  descent  by  heir,  ib. 
rien  per  devise,  974. 

T  T  2 
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i3£BT--<cmiftniiecO 
Pleas  in  bar  in — (conftimed) 

To  Annuity  Sondf  and  Dudt,  tnsb  (sea  title  Ans: 

On  Arbitration  Sond$,  VTI  (see  title  Award.) 

To  Bail  Bondi,  979  (see  title  Bail  Bond.) 

To  Replevin  Bonds,  983  (see  title  Replevin  Band.) 

To  Bastardy  Bonds,  983  (see  title  Bastardy  Bond.) 

On  Indemnity  Bonds,  984  (see  title  Indemnity  Bond.) 

On  Bonds  for  Performaiux  of  Covenants, 

performance  generally  of  condition,  985. 

performance  of  negative  and  disjunctive  and  affirmative  coveoants,  086L 

performance  generally  of  covenants  in  another  deed,  ib. 

the  like  in  a  more  concise  form,  987. 

performance  specially,  988. 

excuse  of  performance,  ib, 

plea  that  piaintifl*  discharged  defendant  from  performance,  989. 

non-performance  by  plaintiff  of  a  condition  precedent,  t6» 

On  Charter  Parties,  990  (see  title  Charter  Party.) 

On  Leases  and  Demises,  992  (see  title  Lease.) 

On  Recognizances,  994  (see  title  Recognizance.) 

On  Judgments,  906  a  (see  title  Judgment.) 

On  Statutes, 

to  action  for  bribery,  prior  suit  depending  for  same  offences,  996  &. 
another  action  for  same  offence  compounded  by  rule  of  court,  996. 
former  conviction  for  the  same  offence,  999. 

judgment  recovered  by  another  person  for  the  same  identical  ofleaces  and 
penalties  in  plaintiff's  suit,  1000. 

Rbplications  in, 

common  conclusion  with  a  irerification,  1170. 

for  escapes,  that  defendant  of  his  own  wrong  permitted  escape,  ifr. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171. 

to  plea  of  voluntary  escape  and  re-caption  in  an  action  i^ainat  marshal, 

that  bill  was  filed  before  prisoner's  recaption,  t^. 
in  an  action  against  the  warden  to  plea  of  volantary  return,  that  the  bill 

was  filed  before  the  return,  ib. 
to  plea  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  11 71  ff. 
to  plea  of  duress,  that  defendant  freely  executed  the  deed,  1172. 
to  plea  of  infancy,  that  defendant  was  of  age,  t^. 
to  plea  of  usury,  &c,  that  the  bond  was  legal,  ib, 
to  a  plea  of  tender,  ib. 
to  a  plea  of  set-off,  denying  set-off,  1173, 
the  like  in  another  form,  ib. 
to  parol  demurrer,  confession  of  plea,  1174. 
to  plea  of  rten  per  descent,  that  defendant  had  assets,  ib. 
to  the  like,  that  defendant  had  assets  before  commencement  of  suit,  ib. 
to  plea  of  solvit  ad  diem,  or  post  diem,  denying  the  payments,  1175. 
to  plea  no  memorial  enrolled,  setting  out  memorial,  t6. 
to  plea  that  no  award  was  made,  stating  the  award  and  breaehes,  1176L 
to  plea  of  ease  and  favour  to  bail  bond,  denying  plea,  1477. 
to  plea  of  compcruit  ad  diem  denying  record  of  appearance,  ib. 
to  non  damnijicatvs  on  bastardy  bond,  stating  damage,  ih. 
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DEBT— (con<i««rc/) 

Rbplications  in— (con/tnv^cf) 

to  fum  damnificatw  to  indlemDitjr  bond,  stating  damage,  1178* 

to  plea  of  performance  of  bond,  that  £.  F.  haa  not  accounted,  1179. 

the  like  stating  several  breaches,  1180. 

on  charter-parties,  denying  defendant's  offer  to  deliver  cargo,  ih, 

that  ship  sailed  before  expiration  of  time,  ih, 

on  leases,  denial  of  the  eviction,  ih. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of  plea,  1181. 

to  plea  of  nv/  tiel  record  in  the  same  coart,  stating  the  record,  ih. 

the  like  in  a  different  coart,  1182. 

to  plea  of  no  ea.  «a.  against  principal,  setting  out  ca.  «a.  ib, 

to  plea  of  deathof  principal  before  return  of  ca.  sa,  stating  ca.  $a.  &c.  1 181 . 

to  pleas  to  debt  on  judgments,  1184.  [by  fraud,  ib. 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained 

to  plea  of  former  conviction,  that  it  was  obtained  by  fraud,  ib. 

Rejoindbrs  in, 
similiter,  1210. 

to  replication  stating  award,  denying  award,  1226. 

to  replication  on  bastardy  bond,  shewing  damage,  denial  of  replication,  ib. 
to  replication  on  bond  to  account,  that  £.  F.  did  account,  ib. 

SUR-RBJOINDBR, 

common  form  of,  1236. 
Rbbutters,  &c.  Sur-rbbdttbrs,  1236. 
Nbw  Assign mbnts  (see  title  New  Atsignmenis.) 

Plbab^  &c.  Puis  darrein  continuance  (see  title  Puis  darrein  contiHuance.) 
Demurrers,  &c.  in  (see  title  Demurrer.) 
Suggestions  in  (see  title  S»ggettion$  in  Debt) 

DEBUIT  REPARARE,  &c. 

when  a  sufficient  mode  of  stating  liability,  780. 

DECEIT  (see  also  titles  Sale,     Warranty.) 
Ca»e, 

for  false  warranty  of  a  horse,  670. 

for  deceit  on  exchange  of  horses,  681. 

for  falsely  warranting  a  cable  sound,  682. 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  686. 

for  deceitfully  selling  land  for  greater  quantity  than  it  was,  687. 

for  misrepresenting  value  and  quantity  of  business*  *q.  done  at  a  public- 
house,  which  plaintiff  was  about  to  purchase,  and  which  he  afterwards 
purchased  of  defendant,  688. 

for  misrepresenting  value  of  business,  t6. 

for  pretending  defendant  had  given  more  for  lease  than  he  had,  600. 

for  misrepresenting  that  defendant  was  authoriaed  to  receive  goods  di- 
rected to  plaintiff's  wharf,  whereby  plaintiff  lost  wharfage,  &c.  601. 

for  representing  plaintiff's  waggon  set  out  from  defendant's  inn,  604. 

by  one  fishmonger  against  another  for  personating  him  to  a  customer,  607. 

by  proprietor  of  patent  snttff,  for  selling  snuff  as  if  plaintiff's,  ib. 

for  defending  ejectment  in  plaintiff's  name,  whereby  plaintiff  imprisoned 
for  costs,  600. 

for  representing  third  person  fit  to  be  trusted,  702.  ... 

for  misrepresenting  the  character  of  a  person  whom  plaintiff,  in  conse- 
quence,  employed  as  bis  agent,  705. 
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DECLARATIONS, 

Title  of,  in  what  Court  and  of  what  Term  and  Day. 

•  by  original,  7  to  11. 
by  bill  ID  K.  B.  12,  note  \ 
in  the  Common  Pleas,  17. 
in  the  Exchequer,  20. 
in  inferior  courts,  21. 

COMMBNCBMENTS   AND   CONCLUSIONS   OF, 

hy  original, 
in  assumpsit,  7« 
in  debt,  0. 
in  covenant,  10. 
on  a  justicies  in  County  Court,  11. 

In  the  King^i  Bench,  by  Bill, 

in  assumpsit,  12. 

in  account,  ib, 

in  annuity,  IB. 

in  debt,  ib, 

in  debt  qui  tarn,  ib. 

in  covenant,  ib, 

in  detinue,  14. 

in  debt  and  detinue,  ib, 

in  case  or  trover,  ib. 

in  trespass,  ib. 

to  detain  a  prisoner  in  custody  of  marshal  in  vacation,  where  canse  of 
action  accrues  in  vacation,  t6. 

against  a  prisoner  in  custody  of  the  sheriflT,  14  a. 

against  a  prisoner  in  custody  of  sheriff*  of  county  palatine,  15. 

where  defendant  in  the  custody  of  officer  of  particular  franchise,  ib, 

against  two,  one  in  custody  of  sheriff,  and  the  other  of  marshal,  i6. 

against  a  defendant  sued  by  a  wrong  name,  ib, 

where  one  of  plain  tills  died  after  issuing  of  writ,  and  before  declara- 
tion, 10. 

the  like  where  one  of  defendants  so  died,  f6. 

CONCLUSION  of  a  declaration  in  King^s  Bench,  ib. 

do,       ~         do.  —  in  debt  qui  tarn,  17. 

do.      —        do.         —  in  trespass,  ib. 

In  the  Chmmon  Pleas. 

in  assumpsit,  case,  or  trover,  17. 

in  debt,  18. 

in  debt  qfii  tarn,  ib, 

in  account,  &c,  ib. 

in  covenant,  ib, 

in  detinue,  ib, 

in  replevin,  ib, 

in  trespass,  19. 

the  like  in  a  more  modern  form,  ib. 

to  detain  a  prisoner  in  custody  of  warden  in  vacation,  ib, 

where  one  of  plaintiffs  died  after  issuing  of  writ,  ib, 

where  one  of  the  defendants  died,  ib, 

CONCLUSION  of  a  declaration  in  C.P.  ib, 

do.         —       do.  —  in  debt  qui  turn,  ib. 

do*        •—       do.         —         in  trespass,  ib. 


INDEX,  1455 

D£CLARATIONS--(coiidii«i6(f) 

COMMBNCBMBNTS    AND   CONCLUSIONS   OP — (fiOntimwd) 

In  the  Exchequer. 

beginaing  of  declaratioD»  20. 

do.    —    do.    —    at  suit  of  an  executor  or  administrator,  i6« 

conclusion  of  the  declarationf  ib. 

In  other  Caurti, 

commencement  and  conclusion  of  declaration  in  courts  of  Great  Sessions 

in  Wales,  21. 
commencement  and  conclusion  of  a  declaration  in  the  C.  P.  at  Lancaster, 

ib.  [ib, 

commencement  and  conclusion  of  a  declaration  in  theC.P.  at  Durhami 

In  inferior  Courts, 

in  the  Mayor's  Court,  in  London,  in  assumpsit,  22. 

the  like  in  debt,  ib. 

the  like  by  baron  and  feme,  feme  being  feme  sole  trader  within  the  city,  t&« 

the  like  against  baron  and  feme,  feme  being  feme  sole  trader,  &c.  23. 

do.  in  the  Palace  Court,  ib. 

do.  in  the  Court  of  Record  of  Kingston-upon-HuU,  ib. 

do.  in  the  Borough  Court  of  Southwark,  23  a. 

do.  in  the  County  Court,  24. 

By  and  against  particular  Persons. 

At  the  Suit  of  the  Queen  Comort  in  K.  B.  25. 

form  of  a  bill  .against  the  queen,  ib. 

Peer$  and  Members  of  Parliament'. 

by  original, 

beginning  of  a  praecipe  in  assumpsit  against  a  peer,  25. 

beginning  of  a  praecipe  in  debt  against  a  peer,  26. 

summons  thereon,  ib. 

praecipe  against  a  bishop,  ib. 

praecipe  in  assumpsit  against  a  member  of  parliament,  ib» 

conclusion  of  a  praecipe  in  case  against  a  peer  or  member,  ib. 

declaration  against  a  peer  or  member,  27* 
by  bill, 

beginning  of  a  bill  against  a  peer  or  an  M.P.  in  K.  B.  27. 

do.  against  two,  one  an  M.P.  and  another  not  privileged,  ib. 

conclasion  of  a  bill  in K.B.  against  a  peer  or  a  M.P.  t5« 

writ  of  summons  thereon  in  K.  B.  27  a. 

testatum  summons,  ib. 

declaration  thereon,  ib. 

beginning  of  a  bill  in  C.  P.  against  a  peer  or  an  M.P.  28. 

writ  ef  summons  thereon  in  C.  P.  ib. 

declaration  thereon  after  appearance,  ib. 

Against  Corporations  and  Hundredors. 

declaration  against  a  corporation,  20. 
do     —       against  hundredors,  29. 

By  and  against  Attomies,  Sfc. 

declaration  by  an  attorney  in  K.  B«  20. 

bill  against  do.  ib. 

do.  when  cause  of  action  accrues,  and  bill  is  filed  in  vacation,  30. 

do.  against  the  marshal,  ib. 
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D£CLARATIONS-(coii/iiiiced) 

By  and  against  particular  Persons— (oomIimimI) 

By  aiui  agaimt  Aitomies,  Sfc. — {amtinued) 

declaration  by  an  attorney  of  C.  P.  80. 

bill  against  an  attorney  of  C.  P.  31. 

declaration  thereon  after  appearance,  i&.  « 

against  an  attorney  of  the  C.  P.  at  Lancaster^  tft« 

against  the  warden  of  the  Fleet,  i6. 

memorandam  of  filing  a  bill  in  vacation  against  warden  of  Fleet,  31  a. 

declaration  at  snit  of  one  of  the  side  clerks  of  the  Exchequer,  32. 

against  one  of  the  clerks  in  the  Petty  Bag  Office,  s6. 

Infants. 

declaration  by  an  infant  in  K.  B.  32. 
do.  in  C.  P.  lb, 

Asiignees, 
commencement  of  declaration  by  the  assignees  of  a  bankrupt  in  K.B.  33. 
the  like  in  C.  P.  ib. 

do.  by  one  partner  and  the  assignees  of  another,  ib, 
by  assignees  of  two  or  more  bankrupts  under  scTeral  commtsaioos,  to 

recover  a  debt  due  to  the  joint  estate,  ib. 
do.  by  the  assignee  of  an  insolvent  debtor,  ib. 
do.  by  the  assignee  of  an  insolvent,  after  the  removal  of  the  first  assignee 

by  the  insolvent  court,  ib. 
conclusion  in  K.  B.  by  assignee  of  a  bankrupt  or  insolvent,  33  a. 
the  like  in  C.  P.  t6. 

£y  and  against  Executors  and  Administrators, 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  K*  B.  3^ 

do.  in  C.  P.  ib. 

do.  by  executor  of  an  executor,  t6. 

by  a  surviving  executor,  ib. 

by  husband,  and  wife  executrix,  ib. 

against  an  executor,  ib. 

do.  by  an  administrator  against  an  administrator  in  K.  B.  ib. 

the  like  in  C.  P.  35. 

by  an  administrator  de  bonis  non,  with  will  annexed,  t^. 

by  an  administrator  durante  minore  tptate,  ib. 

by  an  administrator  limited  until  the  original  will  or  a  copy  thereof  be 

brought  into  the  Archbishop^s  Court,  ib. 
profert,  ib. 

against  an  administrator  de  bonis  non,  with  will  annexed,  35  a. 
profert  by  an  executor  in  R.  B.  ib. 
profert  by  executor  of  an  executor,  ib. 
profert  by  a  surviving  executor,  ib. 

conclusion  of  a  declaration  by  an  administrator  in  K.  B.  ib. 
profert  bv  administrator  in  K.  B.  36. 
do.  by  administrator  de  bonis  non  of  administrator,  ib. 
do.  by  administrator,  with  the  will  annexed,  ib. 

By  Clerks  or  Treasurers  appointed  to  sue  by  Statute. 

declaration  by  a  clerk  or  treasurer  to  trustees,  &c.  empowered  to  s«e 

under  a  statute,  36  a. 
declaration  against  such  clerk  or  treasurer,  ib. 
declaration  by  a  clerk  or  treasurer  to  a  company  empowered  to  sue  wider 

a  statute,  ib. 
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DECLARATIONS^conhimecf) 

By  Clerks  or  Treasurer$  appoinied  to  me  by  Staiute — (coniiuued) 

In  assumpsit  (see  title  Assvmptii*) 
debt  (see  title  Debt.) 
covenant  (see  title  Covenani.) 
detinue  (see  title  Detinue,) 
case  (see  title  Caje.) 
replevin  (see  title  Repkmn.) 
trespass  (see  title  Tretpass.) 
ejectment  (see  title  Ejectmeni.) 
account  (see  title  Account.) 
quart  impedit  (see  title  Quare  Impedit.) 
dower  (see  title  Dower.) 
intrusion  (see  title  Intrunou.) 
writs  of  entry  (see  title  Writ  of  Entry.) 
writs  of  right  (see  title  Writ  of  Right.) 
partition  (see  title  Partition.) 

DECREE, 

assumpsit  on  Scotch  decree  by  assignees  of  a  bankrupt,  245. 
debt  on  Scotch  decree,  415. 

DEED  (see  particular  titles  Bond.     Covenaut.    Debt.) 
on  a  deed-poll,  424. 
trover  for,  835. 

DEFECT  OF  FENCES  (see  titles  Damage  Feasant.     Fences.) 

DEFENCES, 

distinction  between  half  and  full,  892. 

on  appearance  by  attorney,  »6. 

by  husband  and  wife,  ib. 

by  a  feme  covert  alone,  ib. 

by  a  person  sued  by  a  wrong  name,  ib. 

by  an  infant,  883. 

DEFENCE  OF  POSSESSION  (see  title  House.)  . 

pleas  in  trespass  justifying  under,  1073  to  107$» 
repiioatioQ  under,  1202,  3. 

DE  INJURIA, 

plea  of,  in  debt  on  indemnity  bond,  985^ 
replication  of 

in  case  for  words,  1186. 
in  trespass  in  general,  1201. 

to  plea  of  son  assault  demesne^  1202^ 
to  plea  justifying  under  a  writ,  1204. 
to  plea  justifying  a  distress  damage  feasant  demise 
by  E.  F.  to  plaintiff  and  de  imund,  UOft. 
DEL  CREDERE  COMMISSION, 

assumpsit  on  promise  to  be  responsible  in,  348« 

DELIVERY  (see  also  titles  Lease.    Sale.) 

for  not  delivering  goods  bought,  268,  270  a,  272. 

of  writ  to  sheriff,  and  of  warrant  to  bailiff  pleaded,  447«  1084^  5* 

DEMAND  (see  also  title  Request.) 

of  copy  of  warrant  from  a  constable,  6. 

declaration  on  note  payable  on  averring^  demand,  119. 

replication  of,  to  plea  of  tender,  1154,  5, 1229. 
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DEMISE  (see  also  tides  Landlord  and  Tenant.    Leate.     Notice.     Title  Pleaded,) 
statement  of» 

ID  ejectment  (see  title  Ejedmenii)  870,  882,  6. 
by  lease,  650. 

from  year  to  year.  1047,  1058,  1102,  1127. 
in  plea  in  bar  in  replevin,   1 105, 

DEMURRAGE, 

assumpsit  for,  64. 

for  detaining  ship  beyond  days  of  demarrago,  &c.  221,  220. 

debt  for,  426. 

covenant  for,  528. 

pleas  to  covenant  for,  1007  to  1000. 

DEMURRERS, 

To  Declaration$. 

general  demurrer  to  whole  declaration,  1246. 

to  a  count,  ib, 
special  demurrer,  1246. 
special  demurrer,  for  that  declaration  is  not  entitled  of  any  court  or  term, 

and  contains  repugnant  promises,  &c.  ib, 
ditto,  to  a  count,  ib. 
to  declaration  entitled  generally  of  term  when  cause  of  actioo  aoenied 

after  first  day,  1247. 
to  bill  against  attorney  for  being  entitled  as  of  preceding  term,  whereas 

cause  of  action  appears  to  have  arisen  since,  ib, 
for  being  too  general,  and  also  for  divers  blanks,  d:c.  1247. 
for  not  stating  time,  i^o.  1248, 
for  omitting  venue,  ib. 
to  last  count  of  declaration  for  not  laying  a  venue  where  the  oQenoes  are 

supposed  to  have  been  committed,  ib, 
for  joining  counts  in  trover  and  in  assumpsit,  ib. 

for  not  shewing  grant  of  administration,  1240.  [1250. 

for  laying  the  promise  to  pay  whenever  plaintiff  should  be  requested,  ^c 
for  laying  promises  on  an  impossible  day,  ib, 
for  declaring  against  executors  in  the  debet  and  detinett  ib, 
to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obtained,  t^. 
demurrer  for  not  making  profert  of  deed,  1251. 
for  not  describing  locus  in  quo  in  declaration,  ib. 
for  not  specifying  the  number  or  kind  of  cattle  distrained,  &c.  t6. 
for  not  stating  trespasses  committed  vi  et  armis,  &c,  ib. 
for  declaring  against  assignees  as  such,  1262. 
for  declaring  with  a  quod  cum  in  trespass,  ib, 
for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ih. 

To  Pleai  in  Abatement, 

general  demurrer,  1254. 
special  demurrer,  t^. 

to  plea  of  misnomer,  "  and  the  said  writ,  &c."  ib, 
for  pleading  a  variance  from  original  writ,  without  craving  oyer,  ib. 
to  plea  in  abatement  for  not  giving  better  writ,  ib. 

to  plea  for  beginning,  "  and  the  said  A.  W."  when  there  is  no  such  person 
named  in  the  declaration,  1255. 

To  Pleas  in  Bar, 
general  demurrer  to  plea  in  assumpsit,  1256. 
special  demurrer  to  plea  in  assumpsit,  ib, 
to  a  plea  in  debt,  ib. 
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DEMCRRERS-^eoRlximecl) 

To  Piea$  in  Bar — (coiUimued) 
to  a  plea  in  coTeDant,  1266. 
to  a  plea  in  case,  1267. 
to  an  avowry  or  cognizance,  ib. 
to  a  plea  in  trespass,  t6. 
for  not  concluding  to  the  country,  ti. 

to  two  pleas  to  action  for  non-performance  of  an  agreement,  ib, 
to  plea  of  nil  dehet^  pleaded  to  an  action  of  assumpsit,  ib. 
that  plea  amounts  to  general  issue,  1268, 9. 
for  pleading  non  a$iumprit  infra  tex  annoi,  instead  of  actio  non  accrevii 

infra  tex  annog,  ib, 
the  like  in  another  form,  ib. 

for  pleading  double  io  county  court  to  an  action  in  assumpsit,  1269. 
to  plea  (of  non  aaumpsit,  pleaded  to  action  of),  to  debt,  ib. 
for  pleading  nil  debet  to  debt  on  bond,  1260. 
for  not  answering  whole  of  declaration,  ib. 
for  not  pleading  nut  tiel  record  to  debt  on  judgment,  i6« 
for  not  setting  forth  articles  of  agreement  in  plea,  t^. 
to  plea  to  action  of  covenant  for  duplicity,  1261. 
for  tendering  an  immaterial  issue,  t^. 
that  defendant,  whose  estate  is  a  particular  one,  has  not  shewn  who  were 

the  persons  seised  in  fee,  ib. 
in  avowry,  varying  as  to  place,  from  the  declaration,  t6. 
for  avowing  on  possessory  title  only,  ib. 
for  alleging  that  the  trespasses  in  two  counts  are  the  same,  1262. 

To  Replications,  Sfc. 

general  demurrer  to  a  replication,  1262. 

special  demurrer,  ib. 

demurrer  to  plea  in  bar  to  cognizance,  ib* 

for  attempting  to  put  in  issue  matter  of  law,  1263. 

to  replication  for  duplicity,  ib. 

to  a  replication  in  replevin,  ib* 

To  Rejoinders* 

for  duplicity  and  multifariousness,  1266. 

for  tendering  an  issue  on  fact  not  traversed,  1266. 

JOINDBRS  IN, 

joinder  in  demurrer  to  a  deelaration  or  replication  in  assumpsit,  1267. 

the  like  in  other  actions,  ib. 

joinder  in  demurrer  to  a  plea  in  abatement,  ib. 

joinder  in  demurrer  to  a  plea  in  bar  in  assumpsit,  ib. 

joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  1268. 

I>£MY  MARK, 

tender  of,  pleaded  in  real  action,  1372. 

DESCENT  (see  also  title  Rien  per  Descent.) 
title  by,  stated,  671  a,  1303, 1330,  &c. 
of  gavelkind  lands,  stated,  1397. 

plea  of  rien  per  descent  in  action  on  bond  against  heir,  973. 
denial  of,  in  writ  of  right,  1374. 

I>£  SON  TORT  DEMESNE  (see  tide  De  InjuHS.) 

I>ETINUE, 

commencement  of  declaration  in,  in  C.  P.  18. 
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DETINUE— (coi»/i»iio</ ) 

DeciaratioHS  im, 

first  count  on  a  bailmeot  to  re-deliver  on  request*  593. 
second  count  on  a  supposed  finding,  604. 
debt  and  detinoe  in  tbe  same  declaration,  &96. 

PieoM  in  Bar  m, 

general  issue  mm  detinet,  1023.  ^  [indeoUire,  t^. 

that  person  under  whom  plaintiff  claims  was  not  lawfnUj  poaaeased  of 

that  third  person  pledged  aeed  to  defendant.  t6. 

justifying  detention  of  lease,  &o.  as  trustee,  1025. 

that  lessee  assigned  lease  to  another,  who  assigned  to  defendant,  1026. 

at  the  suit  of  assignees  that  deeds  were  deposited  with  bankmpt  as  a 

^  security,  1027. 

at  the  suit  of  assignees  denying  bankruptcy,  1028. 

that  bankrupts  were  not  lawfully  possessed,  t5. 

that  bankrupts  did  not  deliver  to  defeiulants  the  bills,  &c,  ib,  [ih, 

that  bankrupts  assigned  over  interest  in  ship,  and  delivered  bill  of  aale,  &c 

plea  traversing  possession  of  plaintiff  as  assignee,  1029. 

DEVASTAVIT, 

law  as  to,  suggesting,  ^c.  B48,  note. 

suggested,  in  action  against  administratrix,  on  judgment,  484. 

DEVI8AVIT  VEL  NON, 

feigned  issue,  to  try,  240. 

DEVISE  AND  DEVISEE  (see  title  Will.) 
devise  in  fee-simple  pleaded,  591. 
declaration  against  devisee  and  heir,  4G0. 
plea  by  devisee,  rien  per  devi$e,  974. 
replication  thereto,  1174. 

DILAPIDATIONS  (see  also  titles  Covenant.    Landlord  and  Tenami.    Retitr. 
Waste.) 

DISCLAIMER  of  TITLE, 

plea  of,  in  trespass,  1066. 

plea  of,  by  bishop  in  quare  impedit,  1805. 

replication  to  such  plea,  1306. 

DISCONTINUANCE, 

determination  of  a  suit  by,  pleaded,  605. 

DISCOUNT, 

for  not  procuring  discount  of  a  bill,  277  a,  350. 
for  usury  on,  512. 

DISTRESSES, 

declarations  respecting, 

assumpsit  on  promise  to  pay  the  rent  on  plaintiff's  withdrawing  a 

distress,  253  a. 
case  for  illegal  distresses, 

for  double  value  of  goods,  no  rent  being  in  arrear,  717. 

for  distraining  beasts  of  the  plough,  7 18. 

for  distraining  tools  of  trade,  718  o. 

for  distraining  for  more  rent  than  waa  due,  719. 

for  an  excessive  distress,  720. 

for  distraining  a  second  time  on  same  goods  for  same  rent,  720  «. 

for  driving  distress  out  of  hundred,  721. 

for  impounding  distress  off  premises,  anil  not  giving  notice,  722. 
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DISTRESSES— (confimcecO 

declarations  respecting — (ccnimued) 

case  for  illegal  distresses — (continued) 

for  refusing  to  re^delh^er  goods  on  tender,  728.  - 

for  selling  goods  within  the  five  days,  7*24. 

for  not  removing  goods  after  the  five  days,  724  a. 

for  selling  nnder  a  distress  without  having  goods  appraised  by 

appraisers,  725. 
for  selling  a  growing  crop  before  gathered  and  appraised,  725  a. 
for  not  selling  for  best  price,  725  6. 

for  not  giving  a  copy  of  charges,  under  57  Qeo<  8,  o«  OS. — ^726. 
for  not  leaving  overplus  in  the  hands  of  Uie  sheriff,  &o»  i5. 
for  rescue  of  cattle,  &c.  distrained  for  rent,  ease  for,  732. 
for  pound-breach  of  cattle  distrained  for  r^nt,  eaae  for,  734. 
for  resotte  of  cattle,  Ac,  distrained  damage  feaaant,  tfr* 
for  pound-breach  of  oattle  distrained  damage. feasanl,  735. 
for  misusing  a  distress,  078. 
against  a  bailiff  for  misconducting  a  diatress,  660  e. 
against  landlord  for  not  indemnifying  plaintiff  from  a  distress 
by^  ground-landlord,  727. 
trespass  for  taking  a  distress,  850. 
avowries  and  cognisances,  &c.  respecting  (see  title  Replevin^)  1042tol660« 
pleas  in  trespass  respecting  (see  title  Treapass,)  1002  to  1007. 

DISTURBANCE, 

of  rights  of  common  (see  title  Comwum,)  700  to  807. 

of  righU  of  way  (see  title  Way,)  807  to  810. 

of  ferries,  814. 

of  pews,  817. 

of  markets,  818. 

of  franchises,  &c.  818  c. 

DOOS, 

case  for  keeping  dogs  used  to  bite,  &c.  506,  8. 

trespass  for  killing  of,  860.  ..'/,;. 

plea  in  trespass  justifying  killing,  for  worrying  aheep»  1007« 

DOUBLE  RENT  (see  title  Rent.) 
assumpsit  for,  45. 
debt  for,  405. 
avowry  for,  1054  a. 

DOUBLE  VALUE  (see  title  Rent.) 
debt  for  holding  over,  403. 

DOWER, 

pleaded,  563. 

pracipe  for  writ  in  dower»  131 1. 

writ  of  dower,  ib, 

writ  of  dower  where  widow  married  again,  1312. 

sheriff's  warrant  thereon,  ib. 

summons  thereon,  1313. 

sheriff's  return  to  writ  of  dower,  ib» 

writ  of  grand  cape,  1314. 

sheriff's  return,  1315. 

plaint  or  count  in  dower,  t5. 

the  like  by  widow  and  her  second  husband,  ib. 

the  like  by  infant,  1316. 

pleas  by  infants  ioutriemp*  priiif  ib. 
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DOWER— (coRftimecO 

plea  ne  unqueg  teisie  que  dower,  1316. 
plea  of  ne  unqvei  aGconple,  f6. 
replication  of  marriage  in  England,  1317. 

in  Scotland,  1318. 
plea  of  elopementy  i6. 
replication  that  ihe  did  not  elopot  1319. 
pleas  to  part  sole  tenancj,  to  other  part  ne  unqua  tettie,  and  to  tbe  Kit 

nonrtemHre^  t6. 
form  of  igsne,  1320. 

poMiea,  finding  that  husband  died  seised,  the  valoe  of  the  estate.  Sec.  1321. 
judgment  after  verdict  for  seisin  and  damages,  1322. 
the  like  where  no  damages  found,  1323. 

writ  of  habere  facia*  eeinnam^  where  no  damages  recovered,  ib. 
entry  of  judgment  by  default,  that  husband  died  seised,  and  award  of 

seisin,  &c.  1324. 
writ  of  seisin  and  inquiry  of  damages,  1325. 
proceedings  in  dower  in  manor  court,  1326. 
notice  to  suitors  to  appear,  1327. 
style  of  court  for  copyhold  purposes,  ib, 
style  of  court  baron  beld  with  customary  court,  ih, 
oath  of  foreman  of  homage,  ib, 
proclamation  to  make  plaint,  1328. 

plaint  in  dower  in  manor  court,  and  prayer  of  process,  ib. 
memorandum  thereon  in  steward's  book,  1329. 
summons  to  tenant  to  appear,  ib. 

DRAFT  (see  title  Check.) 

DRAWER  (see  title  Bilh  of  Exchange.) 

DRIVING, 

carelessly,  case  for  damage  by,  647  to  660. 

DUPLICITY, 

demurrer  lo  replication  for,  1263. 
demurrer  to  rejoinder  for,  1265. 

DURANl^E  MINORE  iETATE  (see  title  Adtnini$tratwr.) 

DURESS, 

pleas  of,  964,  5. 

replications  to,  denying  the  duress,  &c.  1172. 

DURHAM, 

declarations  in  court  of,  21. 

debt  on  bail  bond  at  suit  of  assignee  of  sheriflf  of,  &c.  452. 

DWELLING-HOUSE  (see  title  Hinues.) 

EASE  AND  FAVOUR, 

plea  of,  in  debt  on  bail  bond,  981. 
replication  denying  plea,  1177. 

EATAGE  OF  GRASS,  &c. 
assumpsit  for,  46. 
depasturing.  Sec.  57. 

EDUCATION, 

assumpsit  for  educating  defendant's  child,  &c.  81. 
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EJECTMENT, 

declarations  in, 

by  original  in  K.  B. 

on  a  single  demise,  877. 

premises  in  general  how  to  be  described,  87B. 
the  demise,  870. 
plaintiflT's  entry,  881. 
the  ouster,  t6. 
the  notice  to  appear,  ib, 
notice  nnder  1  Geo.  4.  882. 
on  two  demises  with  one  onster,  ib, 
on  two  demises  with  two  casters,  883. 
on  demises  by  tenants  in  common,  &c.  885. 
on  a  demise  by  deed,  for  tithes,  880. 
by  bill  in  R.  B.  ib. 
in  the  Exchequer,  887. 
on  a  vacant  possession,  888. 
notice  to  appear  thereto,  ib. 
plea,  not  guilty  in,  1141. 
trespass  for  mane  profits  and  costs  after  recovery  in,  870. 

ELOPEMENT, 

plea  of,  in  dower,  1318. 
replication  to  plea  of,  1319. 

EMBEZZLEMENT, 

plea  justifying  imprisoning  plaintiff  on  suspicion  of,  1080. 

ENGRAVING, 

case  for  pirating,  762. 

ENROLMENT, 

of  specification  pleaded,  760. 

want  of,  pleaded  to  debt  on  annuity  deed,  975. 

replication  stating  enrolment,  1176. 

ENTRANCE  MONEY, 
assumpsit  for,  82. 

ENTRY  (see  also  title  Ways.) 

under  a  lease  stated,  551. 
by  an  assignee,  554. 

ENTRY,  WRIT  of, 

writ  of  entry  in  the  poii,  1339. 

declaration  thereon,  ib. 

writ  of  entry  in  the  post^  on  the  entry  of  a  third  person,  1340. 

proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  tha 

pattf  ib. 
plaint  in  nature  of  writ  of  entry  in  the  per  and  cut,  1342. 
mandate  or  summons  thereon,  1343. 

directions  as  to  the  proceedings,  ib.  [1 344. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry, 
return  to  writ  o^  ib. 
entry  of  return  of  summons,  admission  of  procAetn  amie  for  demandant, 

and  appearance  of  tenant,  1345. 
mode  ot  proceeding  stated,  ib. 
count  in  same  proceedings,  1346. 
form  of  plaint  as  recorded,  1347. 
steward's  first  summons,  1348. 
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ENTRY,  WRIT  0l?—(c<miinued)  _    - 

admission  of  prochem  amie  for  demandant,  entry  of  retnro  of  sommooi, 

of  default  of  tenant,  and  award  of  grand  cape,  1349. 
second  snmmona,  1350* 
sheriff's  return,  1361. 
directions  as  to  proceedings,  ib, 
entry  of  appearance  of  tenant,  return  of  gramd  cape,  release  of  jdefanlt, 

count  ancl  tenant's  imparlance,  1352,  3. 
another  imparlance,  1363^ 
tenant's  plea,  ib. 

ERROR, 

debt  on  a  recognizance  of  bail  in  error  in  C.  P.  al  Lancaster,  478. 

the  lilse  in  C.  P.  taken  before  a  judge,  479. 

the  lilse  on  a  recognizance  of  bail  in  error  from  K.  B.  to  Exchequer,  t&. 

replication  in  trespass  to  plea  justifying  seizure  under  ^•^.  that  writ  of 

error  was  allowed,  1207. 
writ  of  in  quare  impedit,  1309.  - 

ESCAPES, 

Debtfw, 

against  sheriff  for,  under  a  ca.  sa.  416. 

against  marshal,  where  prisoner  committed  in  execution,  419. 

a  general  count  against  the  marshal  for  the  escape  of  a  prisoaer  in  exe- 
cution, 420  6, 

against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment 
in  C.  P.  removed  into  K.  B.  iu  error,  for  damages  in  C.  P.  and  costs 
in  error, .  420  c. 

against  warden,  where  prisoner  removed  by  kabeas  corpus  to  Fleet,  and 
original  action  iu  K.  B.  421. 

the  like  where  original  action  in  C.  P.  and  prisoner  bronghl  ap  before 
court  and  re-committed,  428. ' 

Case/or^ 

against  sheriff  for  escape  on  mesne  process,  737; 

the  like  for  not  arresting  on  opportunity,  740.    .     .. 

the  like  for  false  return  of  turn  est  invetUus,  ib^ 

the  like  for  escape  on  final  process,  741.     . 

against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  habeoM 
corpvs,  ib. 

against  marshal  for  escape,  where  original  action  was  in  G.  P.  and  de- 
fendant therein  was  surrendered  to  wanlen  of  Fleet  in  discharge  of  baO, 
and  thence  by  habeas  corpus  committed  to  the  custody  of  the  mmrshal, 
742  a. 

second  count  setting  out  the  wrjt  and  proceedings  more  conciaely,  742  dL 

a  general  count  against  marshal  for  escape  where  defendant  in  cvelody  on 
a  surrender  in  discharge  of  bail,  743. 

the  like  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintiff*  ib. 

against  warden  where  prisoner  surrendered  in  discharge  of  bail,  745. 

Pleas  in  Debt, 

for  escape  from  execution  against  marshal  or  warden,  a  re-caption,  967. 

defendant's  forcible  escape,  and  his  subsequent  return,  958, 9C0. 

plea  that  the  prisoner  I'scaped  twice,  and  voluntarily  returned,  and  was  in 

custody  at  the  time  of  61ing  the  bill,  953. 
by  warden,  of  escape  of  prisoner  in  custody,  on  render  in  discliarge  of 

bail,  without  defendant's  knowledge,  and  a  return  before  action,  9^. 
that  prisoner  was  discharged  with  plaintiff'^s  consent,  961. 
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ESC  A  PES— (oonftimecO 

Pfeof  in  Debt — (continued) 

plea  to  action  against  warden  of  Fleet  for  an  eacapa  that  plaintiff  licensed 
prisoner  to  go  at  large,  961  a. 

plea  to  declaration  on  debt  against  marshal,  for  an  escape  after  debtor  had 
been  committed  to  defendant's  castody*  that  debtor,  after  his  commit* 
ment,  petitioned  InsoWent  Coart  for  his  discharge  from  -imprisonment, 
and  was  remanded  at  plaintiff's  suit  for  nine  months,  at  the  expiration 
of  which  defendant  discharged  him,  ib, 

affidavit  on  8  &  9  W.  3.  c.  27.  s.  6.  as  to  escapes,  961  c. 

RepKeatumM  tn  Debt/or^ 
that  defendant  of  his  own  wrong  permitted  escape,  1170. 
that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171* 
that  biU  was  filed  before  prisoner's  re-caption,  ib. 
that  bill  against  warden  was  filed  before  prisoner's  return,  ib. 

ESCROW, 

plea  of  delivery  of  bond  as,  962. 

ESSOI6N, 

entry  of  essoign  de  vltra  mare,  1370* 
affidavit  that  essoign  is  trae,  1371. 
entry  of  common  essoign,  1357. 
rule  given  by  clerk  of  essoigns,  ib. 
entry  of  adjournment  of  essoign,  1358. 

BSTATES, 

title  in,  pleaded  (see  Title  Pleaded,  and  the  retpective  titles.) 

sold,  assumpsit  for,  39. 

assumpsit  for  not  making  title  or  abstract,  or  conveyance  on  sale  of,  287. 

for  not  completing  purchase  of,  291. 
covenant  for  breach  of  good  title,  546. 

ESTOPPEL, 

replications  of,  in  abatement,  1143. 

in  bar,  1444. 

ESTOVERS  (see  tide  Common.) 

declarations  for  disturbance  of  common  of,  807. 

EVICTION, 

plea  of,  to  debt  for  rent,  993. 
replication,  denial  of,  1180. 
plea  in  bar  in  replevin,  1192. 

EXCESS, 

replication  in  trespass  stating  excess,  1206. 
rejoinder  denying  it,  1232. 

EXCESSIVE  DISTRESSES  (see  title  Distresses.) 

EXCESSIVE  LEVY, 

for  levying  on  a  judgment  entered  up  under  warrant  of  attorney,  when  part 

had  been  paid,  rest  not  due,  727. 
for  procuring  a  fieri  facias  for  more  than  the  judgment,  729. 
against  sheriff  for,  and  converting  overplus  to  his  own  use,  730, 

EXCHANGE,  BILL  of  (see  title  BiU  of  Exchange.) 

EXCHANGE  ov  HORSES,  &c. 

assumpsit  to  pay  money  upon,  274. 
upon  a  warranty  on,  281. 

VOL.  Ill,  u  u 
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EXCHEQUER.  COURT  op, 
form  of  declaration  in,  20. 
debt  on  judgment  of,  482. 
plea  of  judgment  recovered  in,  020. 
process  out  of,  pleaded,  452,  1152, 1222. 
declaration  at  the  snit  of  one  of  side  clerks,  32,  70. 

EXCISE  OFFICERS, 

notice  of  action  to,  4. 

tender  of  amends  by,  pleaded  in  trespass,  1063. 

plea  of  general  issue  by  solicitor  of  customs,  on  bebalf  of  the  Eiog,  mder 
9  Geo.  4.  0.  25,  1030. 

EXECUTORS  (see  also  title  AdminUtraton.) 

Declarations  by  and  against, 

Ccmmen,cement$  and  CcneimnomM  of, 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  K.  B. 
34. 

do.  in  C.  P.  ib. 

do.  by  executor  of  an  executor,  ib. 

do.  by  a  surviving  executor,  ib, 

do.  by  husband,  and  wife  executrix,  ib, 

do.  against  an  executor,  ib, 

profert  by  an  executor  in  K.  B.  35. 

profert  by  executor  of  an  executor,  ib, 

profert  by  a  surviving  executor,  t6. 
astumpsit  by,  in  general,  on  promises  to  testator,  101. 

on  promises  to  plaintiff  as  executor,  102. 

on  an  account  stated  with  him  as  such,  ib. 

surviving  executor,  104. 

husband,  and  wife  executrix,  before  marriage,  105. 

the  like  where  wife  became  executrix  after  marriage,  ib, 

to  recover  expences  of  a  party- wall,  260. 

profert  of  a  will,  35,  &c. 
against  on  promises  by  testator,  106. 

on  promises  by  defendant  as  executor,  107. 

on  an  account  stated  by  defendant  as  executor,  ib. 

as  surviving  executor,  108. 

husband,  and  wife  executrix,  before  marriage,  109. 

the  like  where  she  became  executrix  after  marrllige,  ib. 

on  promise  to  pay  a  legacy  in  case  of  forbearance,  245. 

On  Promiisory  Notes. 

by  an  executor  on  note  payable  to  wife  of  testator  before  marruge,  she 

not  having  indorsed  it,  136. 
by  executor  or  administrator  of  payee  against  maker,  140. 
by  executor  or  administi^ator  on  promise  since  the  death,  ib, 
the  like  in  another  form,  stating  probate,  141. 
payee  against  the  executor  or  administrator  of  maker,  142. 

On  Bills  of  Exchange. 

by  executor  or  administrator  of  payee,  &c.  against  acceptor,   142. 

by  executor,    &c.  of   payee,    &c.  against  drawer,  where  bill   due   aAer 

death,  166. 
by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  due  abort 

six  years,  ib. 
against  executor  or  administrator  of  acceptor,  167. 
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&X  ECUTORS— <coii/f»ii«d) 

Dbclarations  by  and  AOAiNST-^oonltnMed) 
Debt  by  executor  of  obligee  agaiost  obligor,  466  a. 
ag^uut  executor  of  obligor,  468. 

Ccvenani  by  atui  aaaimtf 

b J  execator  of  lessor  agaiDst  lessee,  5526.  [565. 

by  executor  of  lessor  being  a  termor,  for  a  breach  after  testator*s  death, 

against  executor  of  lessee  for  a  breach  after  testator's  death,  565  5« 

title  sUted,  564,5,  601. 

bj  executors  of  insurer  on  policy  of  insurance,  536. 

on  mariner's  indenture  against  executor  of  master,  522. 

by  heir  of  purchaser  against  executor  of  husband  on  covenant  for  farther 
assurance,  and  for  not  levying  a  fine,  543. 
trover  by,  838. 

proof  of  will  by,  pleaded,  592. 
assent  to  a  bequest  pleaded,  ib. 

Pleas  by  and  against. 
In  oisumpsit, 

general  issue,  that  neither  defendant  or  testator  promised,  941. 

ne  unqueg  executor,  ib^ 

ne  finques  administrator,  942.  [t6. 

plaintiff  ne  ttn^uef  administrator  craving  oyer  of  letters  of  administration, 

plaintiff  ne  ungues  administrator  as  to  causes  of  action  contained  in  de- 
claration, 942  a. 

that  plaintiff  and  defendant  were  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant  who  were  both  executors, 
943. 

plea  to  an  action  againsti  an  executor,  that  there  were  other  contracting 
parties  besides  the  testator,  who  survived  the  testator,  ib, 

plea  or  notice  of  set-off  in  actions  by  or  against,  933  a  &• 

plene  adminutravit  generally,  ib, 

tbe  like  by  an  executor  of  an  executor,  ib, 

plene  admiutHlravit  prater^  945. 

a  retainer,  946. 

judgment  recovered  against  testator,       *) 

bonds  outstanding,  and  V^na  P^««  adminiiiravU 

judgment  recovered  against  defendant,  j  prater,  947. 

In  debt, 
in  general,  956  c.  971. 
pieue  adminiMtratfit  generally,  t6. 
the  like  before  notice  of  the  bond,  t6. 

Avowries  jr elating  to 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  37. — 1055. 

Rbplications  by  and  against, 
In  assumpsit, 

to  statute  of  limitations  of  action  commenced  in  a  year  after  death,  &c. 

1162a. 
to  ne  vfigues  executor,  that  defendant  is  executor,  1163. 
to  plene  administravit,  general  denial  of  plea,  ib, 
award  of  venire  where  only  plene  administravit  is  pleaded,  ib, 
to  plene  administravit  by  an  executor  of  executor,  1164. 
to  p/e?te  administravit  prater  bonds,  outstanding  assets,  ultra,  1165. 
that  defendant  had  assets  when  he  had  notice  of  writ,  t^. 
that  assets  came  to  hand  after  exhibiting  the  bill,  ib, 
that  judgments  against  defendant  were  obtained  by  fraud,  1166. 

U  U  2 
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EX  ECUTORS— (cojilijMwd) 
Replications  bt  and  against— (eonltiiiierf) 
Ih  auumpnt — {eontiniMd) 
that  judgment  fraudalently  saflTered  for  more  thaotras  due,  1107* 
that  bond  has  been  paid  and  is  Icept  on  foot  by  fraud,  ib. 
replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  kept  on 

foot  by  fraud,  1168. 
prayer  of  judgment  of  assets,  in  futurOf  and  general  issue^  ib, 
the  like  with  award  of  inquiry,  1169. 

replication  to  a  plea  of  plene  administravii  priBier^  praying  judgment  as  to 
the  j£lO,  and  averring  assets  extra,  sufficient  to  pay  the  debt,  1169  a. 
Rejoinders  by  and  against, 
Ia  auumptit, 

that  no  assets  have  come  to  hand  since  issuing  writ,  1225. 
that  judgments  against  defendant  were  fairly  obtained,  ib. 
to  replication  to  plea  of  statute  of  limitations  of  action  brought  in  a  year 
after  testator's  death,  denying  the  appearance  of  defendant,  &c,  i6« 

Pleas,  &c.  Puis  darrein  Continuance, 

plea  in  bank  by  executor  of  judgment  recovered  against  him,  1339. 

the  like  in  Nisi  Prius,  ib. 

affidavit  of  truth  thereof,  1241. 
Demurrer, 

for  declaring  against  in  debet  and  detrnet^  1250. 

EXPULSION  (see  also  titles  ^vtc/ton.     Trespan.) 

EXTORTION, 

debt  by  party  grieved,  on  32  Geo.  2.  c.2B,  against  bailiff  for,  501. 

the  like  for  treble  damages,  on  23  Ben.  6.  c.  9.  504. 

debt  on  28  Eliz.  c.  4.  and  43  Geo.  3.  c.  46   s.  6.  ib, 

debt  by  common  informer,  on  23  Hen.  G.  c.  0.  for  refusing  bail,  and  for 

extortion,  509. 
the  like  on  28  Elis.  c.  4.  for  £40  penalty,  51 1  a. 
case  against  sheriff,  on  28  Elis.  0.4. — 827. 

EXTRA  VIAM  (see  title  JVeto  ilfstyiimefi#.) 
new  assignment  of,  1217. 

FACT, 

demurrer  for  tendering  an  issue  in  fact  not  traversed,  1260. 

FACTOR  (see  also  title  Agent.) 

assumpsit  by,  for  commi9sion,  <^c.  7B. 

against,  for  selling  on  credit  to  an  insolvent,  &c.  344^  348. 
for  not  rendering  account,  342,  4. 

plea  of  set-off  to  action  by  principal,  of  monies  due  to  defendant  fran 
factor,  who  dealt  as  principal,  939. 

FALSE  CHARACTER  (see  also  titles  DeceU.    Slander.) 
case  for  giving  of,  G30. 
case  for  misrepresenting  third  person  fit  to  be  trusted,  702. 

FALSE  IMPRISONMENT  (see  title  JUalicimu  Pnuecution.) 
declarations  for, 

specially,  867. 
generally,  ib, 
pleas  justifying  (see  title  J\'espa$M,) 

FALSE  RETURNS  (see  also  title  Sheriff,) 

case  for,  to  vtesne  pi  ocess,  non  est  t>iren<tf«,  740. 

case  for,  to  final  process,  nulla  bofia,  748. 

case  for  not  levying,  and  fo|*  a  false  return,  750. 
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FARM  (see  lilies  ^ec/me/W.   Landlord  and  Teftani,) 

FARRIER, 

assampsit  agaidst,  for  badly  shoeiDg  horses,  355. 

FEES  (see  also  title  Work  and  Labour.) 

assampsit  for,  r  l    •  -i 

by  an  attoroey  and  solicitor  for  various  descriptions  of  business  ana 

for  journies,  &c.  68. 
as  a  clerk  in  court  in  Exchequer,  70. 
by  one  of  the  sixty  clerks  in  the  court  of  Chancery,  ib, 
by  a  proctor,  71. 

by  an  agent  against  another  attorney,  ib. 
by  a  sheriff's  officer,  or  bailiff,  &c.  72. 
do.  in  another  form,  ib. 
by  a  steward  of  a  court  baron,  73. 
by  a  witness,  ib. 

FEE-SIMPLE  (see  also  titles  Copyhold.   Covenant.    Title  pleaded.) 
seisin  in  fee  in  possession  pleaded  of  different  property,  560* 
of  husband  and  wife,  561, 1359,  1361. 
of  the  king,  or  a  corporation,  561. 
in  reversion,  568,  1330,  1333, 1365,  6. 
in  remainder  in  a  copyhold,  569. 
in  severalty,  ib. 
in  joint-tenanoy,  570. 
coparcenary,  ib. 
tenancy  in  common,  571, 1301. 
descent  in  fee,  571,  1304,  1330, 1333, 1360,  61. 

FEIGNED  ISSUES, 

to  try  existence  of  modus  in  lien  of  tithe,  235. 

feigned  issue,  with  two  counts,  at  the  suit  of  surviving  partners,  first  count 

to  try  petitioning  creditor*s  debt:  second,  to  try  bankruptcy ^  237. 
the  like  to  try  trading  of  a  supposed  bankrupt,  239. 
the  like  issue  in  one  count  to  try  several  rights  of  common,  ib. 
pleas,  ib. 

feigned  issue  devisavit  vel  non,  240. 
the  like  to  try  issue  whether  party  heir-at-law  or  not,  241* 

FELONY, 

on  promise  to  pay  money  if  plaintiff  would  arrest  a  felon,  258. 

case  for  malicious  prosecution  of  plaintiff  before  a  justice  for,  606. 

case  for  libel,  charging  plaintiff  with,  627. 

case  for  words  slandering  plaintiff,  by  charging  him  with,  633,  638. 

plea  justifying  imprisonment  for,  1080. 

plea  justifying  imprisonment  under  suspicion  of,  1081. 

plea  justifying  words  of,  1031. 

FEME  COVERT  (see  also  title  Husband  and  Wife.) 
appearance  and  defence  by,  892. 
plea  of  coverture  of,  when  plaintiff,  899. 
the  like  when  defendant,  ib. 
coverture  in  bar  in  assumpsit,  909. 
the  like  in  debt,  956. 
the  like  in  assumpsit,  on  a  guarantee  that  the  party  for  whom  it  was  given 

was  a  feme  covert,  909. 
replevin  in  abatement  denying  coverture,  1142. 
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FENCES, 

declarations  for  not  repairing  of,  780. 
trespass  for  breaking  down,  867. 
pleas  of  defect  of  fences, 

in  trespass  to  real  property,  1103.  [ItM. 

in  bar  in  replevin  to  avowries  for  distresses  damage  feasant  generallj, 
defendant's  neglect  to  keep  a  gate  shat,  1197. 
plaintiff  entitled  to  common  in  adjoining  close,  1198. 
replication 

to  plea  of  distress  damage  feasant,  defect  of  fences,  1206. 
to  plea  of  defect  of  fences,  that  defendant  turned  cattle  in,  1210. 
to  the  like  plea,  that  the  cattle  were  unruly,  ib, 
in  replevin,  denial  of  defendant's  obligation  to  repair  fences,  1230. 

denial  of  defect  of  fences,  t6. 
rejoinder  to  replication  of  defeudant's  cattle  being  onrnlj  and   breaking 
fence,  that  cattle  escaped  by  defect  of  fence  mentioned  in  plea,  and  not 
by  that  defect  of  fences  in  replication,  1232. 

FEOFFMENT  (see  also  Title  pleaded,) 
pleaded,  673, 1374,  5. 

FERRY, 

case  for  disturbing,  814. 

FICTITIOUS  PERSON, 

on  bill  payable  to  order  of,  155. 

FIEttI  FACIAS, 

stated  in  pleading,  74B. 

declarations  for  false  retnrns,  &c.  to,  ib. 

justification  under,  1132  to  1135.  [principal,  996. 

plea  to  debt  on  recognizance  that  puis  dart,  cont.  debt  levied  byji.fa.  on 

FINES, 

on  admission  to  a  copyhold,  assumpsit  for,  49. 

fines  levied  with  and  without  proclamations,  pleaded,  581,  2. 

covenant  on  deed  of  sale  for  not  levying  a  tine,  543. 

FIRM  (see  title  Partners.) 

FISH  AND  FISHERY, 

assumpsit  for  rent  of,  42. 

debt  on  5  Geo.  3,  for  penalty  in  fishing  in  private  fishery,  500. 

case  for  digging  soil,  &c.  in  river,  and  injuring  plaintifi's  reversionary 

interest  in  fishery.  Chit.  Game  Laws,  819. 
trespass  for  fishing  in  close,  ^c.  874. 

second  county  for  fishing  in  plaintifi'*8  several  fishery,  875. 
third  count,  for  fishing  in  plaintiff's  free  fishery,  ib. 
fourth  count,  for  catching  plaintiff's  fish  generally,  t6. 
against  inferior  tradesman,  on  statute,  for  fishing,  ib. 
plea  in  trespass  that  locvs  in  quo  defendant's  freehold,  1106. 

that  fishery  was  defendant'is  several  fishery,  1  IDT. 

that  locus  in  quo  part  of  a  navigable  river,  11 68. 

that  defendant  has  a  free  fishery  in  locus  in  quo,  i6. 

common  of  fishery,  ib, 

FIXTURES  (see  also  title  Landlord  and  Tenant.) 
assumpsit  for,  55,  307. 

assumpsit,  special,  for,  by  outgoing  tenant,  where  a  valuation  made,  301. 
the  like  for  stipulated  damages,  for  not  taking,  290. 
trover  for,  835. 
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FLEET  (see  title  Warden.) 

FORBEARANCE, 

assumpsU  to  pay  costs  for  staying  proceedings  against  defendant,  251. 

assampsit  to  pay  debt  of  third  person  in  consideration  of,  2511,  310. 

on  promise  that  if  plaintiff  would  withdraw  a  distress,  defendant  would 

pay  the  rent,  253  a. 
against  executor  on  promise  to  pay  legacy  in  consideration  of,  245. 

FOREIGN  BILLS  (see  title  BilU  of  Exchange.) 

FOREIGN  COIN, 

declaration  on  note  payable  in,  122. 
on  bill  payable  in,  167. 

FOREIGN  JUDGMENT, 

assumpsit  on  a  Jamaica  judgment,  243  a. 

assumpsit  on  a  Scotch  decree,  at  the  suit  of  assignees  of  a  bankrupt,  245. 

debt  on  a  decree  in  court  of  Sessions  of  Scotland,  415. 

FORCIBLE  ENTRY, 

declarations  for,  865,  6. 

FORCIBLE  ESCAPE  (see  tiUe  Escape.) 

FORMER  RECOVERY  (see  titles  Auter  Action  Pendent.  Judgment  recovered.) 

FORMS  OP  COURT,  7  to  24. 

in  proceedings  by  special  original  (see  title  Original  WritSy)  7  to  11. 
in  declarations,  in  general  (see  title  Declarations,)  12  to  24. 

FORNICATION  (see  also  title  Adultery.) 

case  for  libel  accusing  governess  of,  641  c. 

FRANCHISES,  &c. 

commencement  of  declaration  where  defendant  in  custody  of  officer  of,  15, 
case  for  disturbance  of,  818  c. 

FRAUDS,  STATUTE  op, 

plea  of,  to  action  on  guarantee,  900. 

FRAUD,  declarations  for  (see  title  Deceit  and  Misrepresentation.) 
plea  that  deed  was  obtained  by,  963. 
replication  denying  fraud,  1171  a. 

that  release  was  obtained  by,  1158,  1245. 

judgments  against  executrix,  obtained,  &c.  by,  1166. 

indenture  void  for,  1168. 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was. ob- 
tained by,  1184. 

to  plea  of  former  conviction,  that  it  was  obtained  by,  ib. 
rejoinder,  denying  that  judgment  was  obtained  by,  J  225. 

FRAUDULENT  REMOVAL,  .  ; 

debt  on  11  Geo.  2.  c.  19,  against  party  assisting  in,  495  b, 
avowry,  &c.  for  rent  of  goods  fraudulently  removed,  1053. 
pleas  in  trespass  justifying  taking  goods  fraudulently  removed,  1137.' 

FREEHOLD  ESTATE  (see  titles  Fee  Simple.     Freeholder.     Title  Pleaded.) 
sold,  assumpsit  for  price  of,  39. 

FREEHOLDER  (see  also  title  Fee  Simple.     Title  Pleaded.) 
avowry  by,  for  a  distress  damage  feasant,  1058. 

under  a  prescriptive  right  of  common,  1059. 
justification  by,  or  under  tenant  in  fee,  1097,  99,  HOC,  1109. 
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FREIGHT, 

assnmpsit  for  freight,  primage,  average,  See.  61. 
asaampsit  on  policj  of  inaiirance  oo,  1M« 

FRIENDLY  SOCIETY, 

aaaumpait  bj  trastees  of,  on  promissory  note,  188. 

for  monej  lent  by  society,  139. 

debt  on  bond,  at  the  suit  of  treasurer  of  a  friendly  society,  estaUished 

before  the  10  Geo.  4.   c.  66,   and  not  conformed  according  to  that 

act,  470. 
at  the  suit  of  treasurer  of 'a  friendly  society,  established  under  the  10  Geo.  4* 

o.  56,  f6. 

FUNERAL  (see  title  Underiahr.) 

FURNITURE, 

assumpsit  for  use  and  hire  of,  50,  00. 

for  improperly  using  same,  339* 
case  for  improperly  using  it,  670. 


GALAGE  RENT, 

covenant  againat  leasee fornot  paying,  tt7« 

GAME, 

debt  for  usins  a  gun,  drc.  not  being  qualified,  506. 

second  count  for  exposing  to  sale,  507. 

third  count  on  28  Geo.  2.  c.  12,  for  actually  selling  or  offering  Co 
sell,  whether  qualified  or  not,  508. 

on  58  Geo.  3.  c.  75.  s.  3.  for  buying  game,  ib. 

against  alehouse-keeper  for  having  in  possession,  508. 

for  taking  partridges  in  night,  ib. 

for  killing  pheasants  out  of  season,  509. 

for  liaviog  partridges  in  possession  at  prohibited  season,  t5. 
trespass  agniost  inferior  tradesman  for  hunting,  &c.  on  statute,  872. 

for  breaking  close  and  killing  game  at  common  law,  lA. 

for  carrying  away  game,  873. 

for  entering  with  hounds  and  killing  deer,  t5. 

for  fishing,  &c.  874,  5. 

GAMING, 

debt  on  the  9th  Ann.  c.  14.  s.  2,  by  the  loser,  for  money  lost  at  play,  at 
one  sitting,  to  recover  it  back  from  the  winner,  600  a* 

GAVELKIND, 

pleaded,  560,  note  \ 

descent  according  to  custom  stated,  1 397. 

GENERAL  AVERAGE  (see  tiUe  Average.) 

GENERAL  ISSUES, 

in  assumpsit, 

non  assumpsit,  908. 

the  like  by  one  of  several  defendants,  t6. 

the  like  by  an  executor  or  administrator,  ift. 

plea  confessing  causes  of  action  as  to  part,  and  general  isaoe  to 
the  rest,  909. 

the  like  as  to  part  and  tender  as  to  residae,  922* 
in  debt, 

nt'/defe/ generally  I  951. 
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GENERAL  ISSUES— (coiUiMnec/) 
in  debt — (oMUimcarf) 

fit'/  debet  in  debt  qiti  iam^  951. 

fioii  e$i  faciumf  Sec.  052  to  964. 

nui  iiel  record,  954, 

law  wager  nil  debet  per  legem,  ib. 
in  detintie,  ntm  detmet,  1029. 
in  covenant,  non  est  factum,  1001. 
in  case,  not  gnilty,  1030. 
in  replevin,  won  ceptt»  1042. 
in  trespass,  notguiltjr,  1061. 
the  like  by  several  defendants,  ib, 
the  like  to  a  part,  with  a  special  plea  to  the  residue,  ib* 
in  ejectment,  1141. 
demnrrer  for  pleading  nil  debet  instead  of  nou  assumpsit,  125% 

for  pleading  plea  which  amounts  to,  1258. 

for  pleading  non  a<sicMpstf  in  debt,  1259.  .     .    .    .  ^. 

for  pleading  nil  debet  to  debt  on  bond,  1260. 

GOODS9  &c.  (see  also  titles  Agent.    Assumpsit.    Factor.    Fixtures.^    Sale.) 
assumpsit  on  contracts  relating  to, 

.   for  goods  sold  and  delivered  to  dtffondatit,  53.' 

for  goods  sold  to  defendant  and  delivered  to  a  third  person,  6^ 

for  goods  bargained  and  sold  to  defendant,  ib,  . 

for  a  crop  of  grass  or  tarnips  sold,  57*  / 

for  tithes,  ib. 

the  like  in  another  form,  68.     . 

for  small  tithes,  ib. 

for  use  and  hire  of  goods,  &q.  00. 

for  carriage  of,  76,  7. 

for  not  paving  monev  on  exchange  of  horses,  ^o.  274. 

for  not  delivering  a  oill  of  exchange  in  payment  for  goods  sold,  261* 

on  a  contract  to  pay  for  goods  sold  to  a  third  person,  314* 

for  not  returning  goods,  or  paying  for  them,  263. 

for  not  accepting  goods  sold,  264. 

for  not  accepting  goods  made  for  defendant,  265. 

for  not  taking  away  goods  sold  at  auction,  265  a, 

the  like  where  there  has  been  a  re-sale,  267» 

for  not  delivering  goods,  &e.  bought,  268. 

for  not  delivering  goods  at  a  particular  place,  270  a. 

special  damage  by  reason  of  nob-delivery  of^  212. 

on  a  warranty  of  a  horse,  &c.  279. 

the  like  on  an  exchange  of  horses.  See.  231. 

for  not  furnishing  good  hams,  282, 

against  bailees  for  loss  of,  Seo.  (see  title  Bailees.) 

for  not  accounting  for  produce  of,  342  (see  also  titles  AgeniM  Fador.} 
trover  for,  385  (see  title  Trover.) 
case  for  injuring  goods  in  reversion,  767. 
trespass  for  seizing,  862  (see  title  Trespass.) 

in  a  dwelling-house.  863. 

die  bonis  asporiatis,  859. 

GOODWILL, 

assumpsit, 

for  lease  and  business,  40,  44. 

for  a  business  alone,  40. 
case  for  a  misrepresentation  on  the  sale  of,  638  e« 
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GOVERNESS  (see  also  title  Education,)  '  '     ^  ' 

case  b^,  for  slander  of,  641  e. 

GRAND  CAPE, 

writ  of,  in  dower,  1314i 

writ  of,  in  writ  of  rights  1368. 

GRANT  (see  7\7le  F&wcieif.   TFay.) 

GRA8S, 

assumpsit  for  price  of  crop  of,  57. 

GROUND  RENT  (see  title  Landlord  and  Tenant.) 

assumpsit  against  landlord  for  not  indemnifying  tenant  from,  313. 
case  against  landlord  for  not  indemnifjring  against,  727. 
plea  in  bar  in  replevin  to  cognizance  for  rent,  payment  of  grovnd-reol  to 
landlord,  1090. 

GUARANTEE  (see  also  title  Indemnity.) 

to  pajr  money  in  consideration  of  forbearance  to  a  third  person,  252. 
to  pay  money  in  consideration  of  sale  of  goods  to  a  third  person,  314. 
to  pay  rent  if  plaintitf  woold  withdraw  a  distress,  252  a.  [316L 

on  guarantee  to  pay  debt  of  third  person,  in  consideration  of  .forbearance, . 
for  not  indemnifying  plainiitf  who  had  guaranteed  defendant's  debt,  318. 
plea  that  the  person  for  whom  defendant  became  guarantee,  was  a  fime 

covert,  009. 
plea  of  statute  of  frauds  in  action  on  a  guarantee,  009. 

GUARDIAN, 

plea  of  infancy  by,  893,  009. 

plea  of  confession  of  infants  by,  in  partition,  1392. 

GUILDHALL, 

for  maliciously  indicting  plaintiflf  at,  612. 

plea  puiM  darrein  continuance,  of  release  at  sittings  after  term,  at,  1241. 


HABEAS  CORPORA  RECOGNITORUM, 

writ  of,  in  writ  of  right,  1370. 

HABEAS  CORPUS, 

declaration  against  warden  where  prisoner  removed  by,  to  Fleet,  421. 
case  against  marshal  for  escape  on  mesne  process,  where  prisooer  remoted 
by,  741,  742  a. 

HABENDUM, 

statement  of,  in  covenant,  549. 

HABERE  FACIAS  SEISINAM, 
writ  of,  in  dower,  1323. 
award  of,  in  dower,  1324. 

HAD  AMD  RECEIVED  (see  title  Money  Counti.) 

HARES  (see  title  Game.) 

HAY  (see  title  Grass.) 

HEDGES  (see  titles  Fences.) 

HEIR  (see  Uaes  Descent.     Title  Pleaded.) 
declaration  against  in  general,  468,  9. 
on  bond  against,  408. 
the  like  with  devisee,  409. 
covenant  at  suit  of,  571. 
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UElR-^cantinued) 
pleas  by» 

parol  demurrer  by  infant  heir,  073,  and  Addenda, 
rietu  per  descent,  973.  [073* 

replication  to  parol  demorrer,  confession  of  plea,  1 174»  and  Addenda  to 
to  rien  per  descent  that  defendant  had  assets,  1174. 

HIGHWAY  AND  HIGHWAY  ACT  (see  title  Way,) 
aasampsit  for  calls  relating  to,  53. 
case  for  nuisances  in  obstructing,  &c.  598,  9  a,  6. 
right  of  way  pleaded,  4Sfc.  1116  (see  title  Way.) 
plea  by  surveyor,  justifying  digging  gravel,  under  Highway  Act,  1136. 

HIRE  OF  GOODS,  &c. 

assumpsit  for,  60,  76. 

HIRING  (see  title  Master  and  Servant.) 

HORSES, 

assumpsit  for  hire  of,  60. 

for  covering  mares,  t^. 

for  work  and  labour  with,  76. 

for  agistment  of,  59. 

for  immoderate  use  of,  337. 

for  badly  shoeing  of,  355. 

for  false  warranty  of,  279  to  2»l. 
case  on  warranty  of,  679. 

HORSE-MEAT  and  STABLING, 
assumpsit  for,  59. 

HORSE  RACE, 

assumpsit  for  a  wager  upon,  226,  229. 

for  a  bet  on,  232. 
debt  for  running  horse  for  plate  of  less  value  than  £^0, — 509. 

HOUSES  (see  also  title  Ancient  Windows.     Landlord  and  Tenant.) 
assumpsit  relating  to,  287  to  314  (see  title  Assumpsit,) 
case  for  nuisances  to,  768  to  778  (see  title  Case.) 
trespass  relating  to,  863  to  866  (see  title  Trespass.) 
pleas  in  defence  of  possession  of,  1073  to  1075  (see  title  Trespass) 

HUNDRED  AND  HUNDRBDORS, 

commencement  of  declaration  against^  29. 

praecipe  in  case  on  7  &  8  Geo.  4.  c.  31,  where  buildings,  <&c.  destroyed  by 
rioters,  827  a. 

HUNTING  (see  also  title  Game.) 

trespass  for,  872,  3  (see  title  Trespass.) 

HUSBAND  AND  WIFE  (see  also  titles  Feme  Covert.     Coverture.) 
by  and  against,  in  Mayor's  Court,  22,  3. 
assumpsit  by  or  against, 

by, -for  work  and  labour  by  feme  before  marriage,  95. 

against,  for  work,  &c.  for  feme  before  juarriage,  96. 

by  or  against,  as  executrix,  34,  105,  109. 

by  or  against,  as  administratrix,  112,  114. 

by,  on  note  made  to  feme  while  sole,  136. 

by  an  executor,  on  note  payable  to  wife  of  testator  before  marriage, 
she  not  having  indorsed  it,  ib. 

against,  on  note  made  to  feme  while  sole,  136  a. 

by  husband,  on  note  to  wife  whilst  covert,  i6« 

on  acceptance  of  feme,  while  sole,  162. 
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HUSBAND  AND  WIFE~(co«<iit«e</) 

asBompsit  by  or  against'^am/tmceif) 

on  biU  drawn  in  favor  of  feme,  and  due  after  marriage,  103. 
the  like  where  bill  dne  before  coverture,  ib, 
by  hoaband  alone,  where  he  married  before  bill  became  dae,  tft. 
for  not  marrying,  321. 
debt, 

bj  baron  and  feme  on  bond  to  ferne^  before  covertore,  464. 
against  them  on  Kke  bond,  467. 

by  baron  and  feme  against  baron,  and  feme  administratrix,  on  judg- 
ments agaibst  intestate,  revived  by  scire  /aeia$  suggesting  ileoas* 
tavit,  4tt4 
covenant  relating  to, 

on  deed  of  separate  maintenance  by  trnstee,  against  husband,  5%. 
by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for 

further  assurance,  aud  for  not  levying  a  6ue,  543. 
title  pleaded, 
estate  in  fee  in  right  of  wife,  661,  1359«  1361. 
in  a  term  in  right  of«  664,  note  ^ 
in  fee  in  severalty  in  wife  by  survivorship,  570. 
title  by  marriage  pleaded,  673. 
6ne  levied  by,  pleaded,  681. 
case  for  criminal  conversation,  642. 

for  negligently  overturning  coach,  wlierehy  wife  injoreil,  712. 
against  administratrix  of  rector  for  waste,  736. 
trespass, 

by  husband  and  wife  against  husband  and  wife  for  baUary,  S64» 
by  husband  alone  for  battery  of  wife,  ib. 
for  criminal  conversation,  856. 
pleas  by,  &c.  a  feme  covert  (see  title  Coverture*) 
writ  of  dower  by,  1312. 

plaint  by,  in  dower,  1315. 
writ  of  right  by,  1356. 

count  by,  in  seisin  in  right  of,  1369. 

IMPARLANCES, 

necessity  for,  and  nse  of,  889. 
common  imparlance  by  biU^  ib* 
the  like  by  original,  ib» 

general  imparlance,  and  suggestion  of  death  of  one  of  defendants,  880. 
-  .     special  imparlance  by  bill,  t2. 
the  like  in  another  form,  891. 
special  imparlance  by  original,  ib» 
general  special  imparlance,  i6« 
on  writ  of  entry,  1362,  3. 

IMPRISONMENT  (see  titles  FaUe  Impruamtumi.     Treepau.) 
jastiflcations  of,  1076  to  1091  (see  title  TVeipast.) 

INCLOSDRE, 

plea  of  private  way  under  local  inclosnre  act,  1127. 
pleas  of  inclosnre  of  common,  1212. 

INDEBITATUS  ASSUMPSIT, 

form  of  the  count  in  general,  37. 

statements  of  difler^int  debts,  39  to  114  (and  see  the  Anafyiieal  Tabk.) 
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INDEBITATUS  in  DEBT, 

form  of  the  count  in  general,  885« 

stfttement  of  different  debts,  885  to  887  (same  aa  in  Anumtait,  see  tlie 
Analytieai  TMe.) 

INDEMNITY  (see  also  title  Guarantee.) 
assumpsit  on  contracts  of, 

by  an  accommodation  acceptor  against  drawer,  did.  [313. 

by  tenant  against  landlord  for  not  indemnifying  against  gronnd-rent, 
by  maker  of  promissory  note  made  for  accommodation  of  defendant 

for  not  indemnifying,  318. 
fe^  not  indemnifying  bail  to  sheriff,  319. 

case  by  tenant  against  landlord  for  not  indemnifying  against  ground 
rent,  727. 
pleas  to  debt  on  indemnity  bond,  roh  damni£cahu,  964. 
that  it  was  plaintiff's  own  wrong  and  default,  985. 
to  declaration  to  debt  on  bond  to  pay  money  and  indemnify,  that 
defendant  did  pay  and  indemnify,  f6. 
replication  thereto,  1178. 
rejoinder,  1226. 

INDENTURE  (see  tiUes  Covemaki.    Debi,) 
statement  of  in  c«>venant,  5l7,  549, 

INDICTMENT. 

for  malicious  prosecution  of  indictment  for  perjury,  612. 
the  like  of  indictment  for  assault,  614. 

INDORSEMENT, 

on  writ  of  oa«  so.  418. 

on  &i#tto^  for  bait,  447. 

of  promissory  notes  and  bills, 

how  many  should  be  stated,  124. 

parUal,  sUted,  128. 

in  full,  sUted,  124. 

of  one  part  of  foreign  bill,  stated,  171. 

short  indorsement,  127. 

INDUCEMENTS. 

in  assumpsit,  226. 

of  an  expected  race.  i5. 

of  differences  being  depending,  241* 

of  an  action  being  depending,  251. 

of  a  debt  subsisting.  252.  [352,  856,  961. 

of  defendant's  being  a  pawnbroker,  wharfinger,  carrier,  d:c.  836^ 

of  possession  of  a  lease,  296. 

that  defendant  was  tenant  to  plaintiff,  81 1» 
in  covenant. 

of  different  seisins,  possessions,  titles,  &c«  (see  title  Ciwemmi.) 
in  case, 

of  good  character,  620,  634. 

of  trade.  &c.  641  A 

for  injuries  to  real  property,  768,  784,  799. 

INFANCY. 

declaration  by  an  infant  in  K.  B.  and  C.  P.  32. 
declaration  by  an  administrator  durante  minare  atati,  35. 
appearance  and  defence  by  infant,  893. 
plea  of  in  assumpsit,  909  5. 

in  debt.  956,  965. 

parol  demurrer  by  infant  heir,  97^,  tLud  Addenda* 
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I NFANCY— (c<mlmiie<f ) 
replicatioosy 

in  asiumpsUy  dehial  of  infaucj,  1146  a. 

that  meat,  &c.  were  qecessaries,  and  noL  pm.  to  residiiey  iB. 
ratification  when  of  age»  1147,  and  Addenda  to  873. 
in  debt,  that  defendant  was  of  age,  1174. 

to  parol  demarrer,  confession  of  plea,  1174, 
rejoinders, 

that  the  goods  were  not  necessaries,  1220; 
that  defendant  did  not  ratify  or  confirm  the  promises,  1221. 
plaint  in  dower  by  infant,  13  L6. 

plea  by,  in  dower,  taut  temps  pritt,  ib, 
appearance  by  guardian  stated,  ib, 
appearance  by  prochien  atkie  stated  in  writ  of  right,  1345,  9. 
plea  of  confession  by,  in  proceedings  in  partition,  1392. 

INFERIOR  COURT, 

commencement  and  conclusioas  of  declarations  in, 

Great  Sessions  in  Wales,  2t. 

in  the  C.  P.  at  Lancaster,  ib. 

in  the  C.  P.  at  Durham,  t6. 

in  the  Mayor's  Co  art,  in  London,  in  assnmpsit,  22. 

the  like  in  debt,  ib. 

the  like  hy  baron  and  feme,  feme  being  sole  trader.  Sec.  23. 

in  the  Palace  Court,  ib, 

in  the  Court  of  Record  of  Kingston-upon-Hull,  t6. 

in  the  Borongh  Court  of  Southwark,  t6. 

in  the  County  Court,  24,  845. 
declarations,  <^c.  relating  to, 

assumpsit  on  Jamaica  judgment,  243. 

assumpsit  on  a  judgment  in  the  Borough  Court  of  Lirerpool,  415. 

debt  on  a  Scotch  decree,  ib^ 

on   bail  bond,  at  suit   of    assignee   of  chief  bailiff*  of  liberty  of 
honor  of  Pontefract,  463.  [456. 

the  like  at  suit  of  assignee  of  sheriff  of  county  palatine  of  Chester, 

on  replevin  bond,  where  forfeited   by  suit  not  being  prosecuted  ia 
county  court,  462. 

on  Irish  judgment,  487. 
replevin  in  county  court,  845. 
plea  in  abatement  to  jurisdiction  of,  894. 
plea  of  Westminster  Court  of  Conscience  act,  939. 
replication  to  such  plea,  1159. 

plea  justifying  imprisonment  under  ca,  so.  issued  out  of  Palace  Court,  1091. 
proceedings  in  dower  in  Manor  Court,  1326,  dec, 
the  like  in  writ  of  right,  1390. 

INFORMATION. 

by  attorney-general,  for  running  down  one  of  the  king's  ships,  714« 

INFRINGEMENT, 

of  copyrights,  &c.  declarations  for,  760,  1, 2. 
of  patents,  declarations  for,  764,. 6. 

INLAND  BILLS  (see  title  Bill  of  Exchange.) 

INN, 

assumpsit  for  the  good- will  of,  40. 

for  use  and  profits  of,  44. 

for  not  taking,  on  sale  of,  &c.  226,  209. 
case  for  misrepresenting  value  of,  on  sale  to  plaiutiflT,  688. 
plea  justifying  trespass  in  defence  of,  1074. 
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INNKEEPER, 

assumpsit  by,  for  warehoase-room  of  goods,  4i. 

for  standing  of  carriages,  49. 

lor  necessaries,  60. 

for  horsemeat  and  stabling,  t6. 

for  hire  of  horses,  &c,  80. 

for  work  with  chaises.  Sec,  76. 
assnmpsit  against,  on  sale  of  lease  for  not  having  title,  290. 
debt  against,  for  having  hare  in  possession,  508. 
case  against,  for  loss  of  a  box,  667. 

for  refusing  to  lodge  plaintiff,  66B. 
plea  by,  jnstifjing  turning  plaintiff  out  of  inn,  1074. 

INNUENDO, 

pleaded,  and  notes,  464,  note  «. 

INQUIRY,  WRIT  of, 

case  for  verbal  charge  of  perjury,  on  execution  of  writ  of,  699. 

under  8  ^  9  W.  3.  c.  11,  where  breaches  on  condition  stated  in  declara- 
tion, 1273, 1280,  2. 

the  like  where  breaches  not  stated  in  declaration,  1283. 

award  of  torn  ad  triandum,  1285. 

where  defendant  suffered  judgment  in  gdrefadai^  1293. 

replication  and  award  of  inquiry,  where  p/ate  administravU  pleaded,  1163, 
1169. 

INQUISITION. 

in  partition,  1396. 

to  return,  on  8  &  9  W.  8.  c.  11.  s.  8,  1275. 

INSOLVENT  AND  INSOLVENCY. 

commencement,  &c.  of  declaration  by  the  assignee  of  an  insolvent  debtor,-^ 

33. 
the  like  by  the  assignee  after  the  removal  of  the  first  assignee,  t^ 
declaration  by  the  assignee  on  promises  to  the  insolvent,  101.  T 

the  like  on  promises  to  the  assignee,  101  a. 
assumpsit  against  agent  for  selling  on  credit  to,  176. 
case  for  representing  insolvent  fit  to  be  trusted,  702. 
case  for  words  of,  641  g. 
trover  by  assignees  of,  838. 
pleas  in  assumpsit, 

insolvent  act,  919. 

plaintiff's  discharge  under,  921,  and  see  Addenda, 

to  action  for  escape  that  debtor,  after  his  commitment,  petitioned  for 
his  discharge,  and  remanded  at  plaintiff's  suit  for  nine  months, 
at  expiration  whereof  defendant  discharged  him,  961  a, 
replication,  that  defendant  promised  after  his  discharge,  1150. 

denying  discharge,  ih. 

admitting  discbarge,  ib, 

that  note  was  given  after  discharge,  ib, 
rejoinder,  that  debt  contracted  before  discharge,  1220. 
sur-rejoinder,  debt  not  contracted  before,  1234. 
plea  puis  darrein  eoniinuance  of  plaintiff's  discharge  under  the  insolvent 

act,  1244. 
plea  justifying  truth  of  slander  of,  1034. 
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INSTALMENTS, 

declaration  for  one  loitalment  of  note,  121. 

the  like  for  seTeral  inatalmeDtt*  t6.  [190. 

on  note  payable  bj  instalmenU,  where  whole  became  dae  at  one  denralt, 

when  sufficient  to  declare  generally  on  note.  120,  n. 

for  instalment  of  aubscriptioa  towards  a  canal,  99U 


INSURANCE,  POLICIES  op  (see  Ude  Polieies  ofhuunaue.^ 
assumpsit  for  premiums  of,  80, 

as  broker  for  efTecting  policies,  79. 
on  policies  of,  (see  title  PcHey  of  tiuiwranct^ 
intere89e  termini  pleaded,  668. 

INTEREST  (see  title  PoHey  of  IntMrance.) 
assumpsit  for,  88. 
in  goods  insured,  stated  in  action  on  policy,  184  to  18^. 

INTRUSION,  PROCEEDINGS  on  WRIT  of, 

^rit  of  intrusion  by  heir  of  remainderman  on  intrusion  after  death  of 

tenant  for  life,  1330. 
declaration  by  heir  of  remainder-man  for  intrusion  after  death  of  tenanl 

for  life,  f6. 
plea  denying  ancestor's  seisin,  1332. 
denial  of  descent  mode  S^formd,  ib, 
plea  stating  seisin  in  another,  1 333. 
pleas  setting  out  will  and  title  under  it^  t^. 
replication,  similiter,  1336. 
replication  insisting  on  title  as  stated,  1337. 
other  replications,  ih. 

IRA  MOTUS, 

pleas  relating  to,  1067  to  1071. 
replications,  1202. 

IRELAND, 

debt  on  Irish  judgment,  486. 

by  conusee  of  Irish  judgment,  487. 

IRONY. 

case  for  words  spoken  ironically,  O^l  q* 

ISSUE, 

eimiliter^  admission  of  tender,  and  award  of  venire^  1156. 
in  dower,  1320: 

JAMAICA, 

assumpsit  on  a  Jamaica  judgment,  243. 

debt  on  Jamaica  judgment,  414.  ^ 

debt  on  a  Jamaica  bond,  438. 

JOINT  AND  SEVERAL, 

how  to  declare  on  joint  and  several  note,  116. 

JOINT  TENANCY  (see  title  Pawners.) 

pleaded,  and  death  of  one  and  sole  seisin,  570. 

JOURNEYMAN  (see  title  Matter  and  Servant.) 

JOURNEYS, 

assumpsit  for,  77,  (see  title  IForA  and  Labour.) 

JUDOE  (see  title  JvsHce  of  Peace.) 

order  of,  debt  on  award  under,  398. 
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JXilHiMVSTS  {set  ii\\e  Judgment  Recovered.) 
assampsit  in,  on  Jamaica  judgment,  243. 
debt  on,  in  .debt  in  K.  B.,  C.  P.,  or  Excheqaefi 
for  the  plaintiff  in  assumpsit,  482. 
for  the  plaintiff  in  debt^  4B4* 
for  the  defendant,  ib. 

for  the  defendant  in  a  judgment  of  nom  pro».  Addenda^  1410< 
on  Jamaica  judgment,  414. 
on  Irish  judgment,  480. 
by  conusee  of  Irish  judgment,  487. 
on  a  judgment  recovered  by  bill  in  K.  B.  when  defendant  was  sued 

bjr  a  wrong  name,  «^.       .   . 
by  baron  and  feme,  against  baron,  and  feme  administratrix,  on  judg- 
ment against  intestate,  revited  by  fctre  facias  suggesting  devas* 
tavii,  484  a. 
on  Scotch  decree,  415. 
^tatemetit  of  recovery  of,  in  debt  in  K.  B.,  C.  P.  or  Exchequer,  4 H). 
statement  of  recovery  of,  in  assumpsit,  419.  , 

statement  of  recovery  of,  in  Palace  Court,  1091. 
pleas  in  actions  on< 

nul  tiel  record,  994. 
payment,  9911a. 
other  pleas,  ib,  i 

replications  stating  record,  &c.  1181,  3. 

veriGcations  of,  in  replications,  1184.  [I27dl 

final  judgment  and  suggestions  of  breaches  on  8  &  9  W,  3.  c.  11. — 1269,&c« 
entries  of,  in  ^tiare  jmpedil,  1308. 
in  dower,  1322,  1324. 
in  writ  of  right,  1384,  6. 
in  partition,  1393,  7. 

JUDGMENT  RECOVERED  (see  alsd  title  Judgment.) 
plea  of,  in  assumpsit,  929. 
.  in  debt,  956  a. 
in  trespass,  on  a  verdict,  1002. 

judgment  of  retraxit,  930.  , . 

set-off  on,  934.  [647. 

against  executor,  judgment  ngainst  testator,  also  against  defendant, 
in  debt,  by  administrator  ats.  administrator  of,  and  plene  admi* 

niitravit  prater,  971. 
on  statutes,  former  conviction  for  same  offence,  999. 
a  prior  judgment  recovered  for  same  offence,  1000. 
replications  nul  tiel  record,  1157.  8. 

denying  the  judgment  was  for  same  cause  of  actioni  1158. 

JURISDICTION, 
plea  to,  BU4. 

JUSTICE  OP  THE  PKACR, 

notices  of  action  to,  1  Co  3. 

case  by,  for  slander  of,  640. 

plea  of  tender  of  amends  by,  1005. 

plea  justifying  trespass  under  justice's  warrant,  1091 « 

JUSTICIES, 

prcBcipe  for,  II. 

writ  of,  and  declaration  on,  II. 

JUSTIFICATIONS  (see  titles  Cate.    Ileptenn.     Trespast.) 

VOI<.  III.  X  X 
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KING, 

seisin  of,  pleaded,  661. 

title  by  lease  from,  pleaded,  680. 

KINGSTON  UPON  HULL, 

declaration  in  court  of  Record  of,  23. 


LANCASTER, 

declaration  in  Coart  of  Common  Pleas  of,  21. 
declaration  against  attorney  of  Cuurt  of  C.  P.  at,  31. 
declaration  on  recogniaance  of  bail  in  C.  P.  at,  478. 

LAND  (see  titles  Cae.  Landlord  and  Tenant.   Lease.    Party  WaiL   TVe^Mut.) 

LANDLORD  and  TEN  AN  TCsee  tiUes  Rent.    Ute  and  Ocempaiion.) 
assumpsit  by  landlord, 

for  nse  and  occupation  of  a  house,  or  of  a  house  and  laod,  41. 

for  use  and  occupation  of  a  fishery,  42. 

for  use  of  a  way,  ib. 

for  use  and  occupation  of  a  pew  in  a  church,  43. 

for  use  of  seat  in  house  to  view  a  public  processioo,  ib, 

for  use  of  a  tennis  court,  balls,  and  racket,  44. 

for  use,  occupation,  and  proGts  of  an  inn,  ib. 

for  double  rent,  on  11  Geo.  2.  c.  19.  s.  18,  46. 

for  use  of  pasture  land,  and  eatage  of  the  grass,  t^. 

for  use  of  premises  and  preedial  tithes,  46. 

for  use  of  land,  with  right  to  take  tithes,  ib. 

for  use  and  occupation  of  furnished  lodgings,  ib. 

for  use  and  occupation  of  unfurnished  lodgings,  ib. 

for  board  and  lodging,  48. 

for  hire  of  furniture,  60. 

for  not  taking  Gxtures,  299. 

for  fixtures,  307,  40. 

against  tenant,  for  breach  of  express  agreement  to  consame  strav 

on  premises,  t6. 
against  tenant  who  held  premises^  after  end  of  lease,  on  terms  of 

lease,  for  not  repairing.  <&c.  307  6. 
against  tenant  for  not  using  premises  in  husbandlike  mainner,  and 

according  to  custom  of  country,  308. 
breach  for  ploughing  up  grass  land  and  cropping  land,  without 

manuring  same,  310. 
for  taking  successive  crops  without  manuring  land,  ib. 
for  keeping  and  leaving  premises  out  of  repair,  311. 
for  not  taking  care  of  furniture,  339. 
against  landlord, 

for  not  indemnifying  tenant  from  ground-rent,  313. 


debt. 


on  leases  on  a  demise,  430. 

against  assignee  for  rent,  and  account  of  land-tax  redeened  by 

lessor,  431. 
on  land-tax  redemption  act,  432. 
by  landlord  against  tenant,  on  4  Geo.  2.  c.  28.  s.  1.  for  double  ralue 

for  not  quitting  in  pursuance  of  landlord's  notice,  403. 
the  like  on  II  Geo.  2.  c.  19.  s.  18,  for  not  quitting,  in  poraoanee  of 

ienaufs  notice,  495. 
the  like  on  11  Geo.  2  c.  19.  s.  3,  for  assisting  in  fraudulent  removal 

of  goods,  495  6. 
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corenaQl  on  leases, 

By  lessor  against  lessee  foir  rent»  549. 

bj  lessor  against  lessee  for  not  repairing,  552. 

by  assignee,  executor,  or  heir,  &c.  of  lessor  against  lessee,  552  5. 

by  lessor  against  assignee  of  lessee  for  rent,  &c.  t5. 

by  lessor  against  assignee  of  lessee  for  not  repairing,  &c.  with 

averment  of  performance  of  condition  precedent,  552  c. 
breach,  non-payment  of  galage  rent  of  coal  mines,  557. 
breach  for  ploughing  up,  &c.  whereby  £5  per  acre  forfeited,  ib. 
breach  for  not  insuring,  558. 
by  lessee  for  not  paying  quit  rent,  559. 
by  lessee  against  lessor  for  breach  of  quiet  enjoyment,  ib. 
breaches  in  general,  559  5. 
title  pleaded  (see  Title  pleaded.) 
'  case, 

for  not  taking  care  of  furniture,  670. 

for  illegal  distresses,  717  (see  title  Distresg,) 

for  not  indemnifying  agaiust  ground-rent,  727. 

•gainst  broker  for  not  properly  conducting  a  distress,  GC9  e. 

for  injury  to  goods  in  possession  of  tenant,  767. 

by  reversioner,  for  injury  to  bouse  in  tenant's  possession,  777. 

by  reversioner  against  tenant  for  voluntary  waste,  7B4. 

the  like  in  another  form  by  a  reversioner  against  tenant  who  bad 

quitted   premises,  for  having  cut  down  timber  and  committed 

waste,  7B5a. 
second  count,  for  not  cutting  down  timber  as  defendant  ought  to 

have  done,  785  b. 
against  tenant  for  not  cultivating  according  to  good  husbandry »  and 

not  repairing,  785  c. 
.  on  8  Ann.  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818« 
ejectment, 

declarations  in  (see  title  EjectmenL) 
pleas  in  debt  on  leases, 

no  rent  in  arrear,  992. 
eviction,  993. 

by  lessee,  assigniileot  of  term  to  third  person,  t6. 
by  assignee,  assignment  of  term  before  rent  became  due,  994. 
pleas  in  covenant  on  leases, 

tender  of  rent  on  land  before  sunset,  1018. 
that  lessor  was  seised  for  life,  and  not  in  fee,  t^. 
by  assignee  traversing  assignment,  1019. 

premises  not  out  of  repair,  ib.  [1020. 

-    bankruptcy  of  defendant,  and  that  his  assignees  accepted  the  lease, 
avowries,  &c.  for  rent, 

common  avowry  or  cognizance,  1047. 
the  like  in  another  form,  1048. 
the  like.  1049. 

the  like  for  a  quit  rent,  1050. 

cognizance  where  rent  payable  ateo  much  per  acre,  1051. 
avowry  where  goods  distrained  under  8  Ann.  c.  14,  t^. 
avowry  under  distress  for  rent  on  common  appurtenant,  1052.    ^ 
avowry  where  goods  fraudulently  removed,  1053. 
avowry  for  double  rent,  on  11  Geo.  2.  c.  19.  1054  a. 
cognizance  as  bailiQ'  of  executor,  under  32  Hen.  8.  c.  37,  1055. 
avowry  where  part  of  rent  has  been  satis6ed,  t^. 

X  x2 
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LANDLORD  and  TENANT— (cimlMiced) 
avowries,  &c,  for  rent — (coiUmued) 

by  ODO  tenant  in  common  for  rent  due  to  him^  1056. 

cognizance  by  him  as  bailiff  of  other  tenant,  1057. 

for  distresses  damage  feasant,  1058,  9. 
pTea  in  trespass,  justifying  entry  to  make  distress  on  goods  fraodalentfj 

removed,  1137  (see  title  TVesposs.) 
replication  in  debt, 

denial  of  eviction,  1180. 

denial  of  plaintiff's  acceptance  of  rent  of  assignee^  1181. 
pleas  in  bar  in  replevin, 
^        traverse  of  demise,  1189. 

no  rent  in  arrear,  1100. 

that  defendant  was  not  bailiff,  ib. 

payment  of  rent  to  ground  landlord,  t(. 

BO  rent  in  arrear  as  to  part,  and  tender  as  to  residue,  1 191. 

eviction,  119:2. 
replications  in  replevin, 

to  plea  in  bar  of  tender  of  rent  denying  tender,  1228. 

to  like,  a  subsequent  demand,  1229. 

to  plea  in  bar  of  demise  stating  notice  to  quit,  t^. 

LAND  TAX, 

debt  for,  432. 

LATITAT.  WRIT  op, 

stated  in  pleading,  445,  737, 1083. 

justifications  of  arresU  under,  1083,  7. 

entry  into  house  under,  1130. 

replication  of,  1204,  6. 

rejoinder,  shewing  actual  time  of  issuing  of,  1224. 

LAW 

'  demurrer  to  replication  for  attempting  to  put  in  issue  matter  of  law,  1265. 

LAW  WAGER, 

plea  of,  954. 

LEASE  (see  title  Landlord  and  Tenant.)        ^     ^  . ,.  ^^  . 

against  tenant,  for  breach  of  repairs  after  holdmg  over,  307  5. 

statement  of  lessor's  title  (sec  7i//c  pkaded.) 

debt  on,  430  to  482  (see  title  Landlord  and  Tenant.) 

covenant  on,  549  to  559  (see  same  title.) 

title  by,  549,  564,  574. 

assignment  of,  to  plaintiff,  stated,  575. 

surrender  of,  stated,  ib, 

by  the  king,  pleaded,  580.  «,  v 

pleas  to  debt  on,  992  to  994  (see  title  Landlord  and  Tenamt.y 
to  covenant  on,  1018  to  1020  (see  same  title.) 
in  detinue  for.  W2Z  to  1027.      . ,    ,     ^,    ^     ^  _, 

avowries  of  rent,  1047  to  1057  (see  me  Landlord  and  lenani.} 

plea  of  set-off  on,  936. 

replications  in  debt  on,  1180  (see  title  Landlord  and  Tenant.} 

pleas  in  bar  in  replevin  as  to,  1 189  (see  same  tide.) 

replications  in  replevin  as  to,  1228  (see  same  title.) 

LEASE  AND  RELEASE, 

how  pleaded,  578.  .     ,      j  .  *    a^a 

debt  on  mortgage  by,  for  principal  and  interest,  434. 

LEASEHOLD  ESTATE  (sfse  title  Lease.) 
sold,  assumpsit  for  price  of,  39. 


INDEX.  *^^ 

LEAVB  AND  LICENCE  (see  title  LioeNoe.) 

LEAVE  OF  COURT, 

to  plead  doable,  stated,  906. 

LEGACY. 

against  executor^  on  promise  to  pay  in  consideration  of  forbearancei  245  a, 

LEGAL  LIABILITIES  (see  titles  Assumpiit.    Debt.) 

LETTER, 

case  for  a  libel  in,  632. 

LETTERS  OF  ADMINISTRATION  (see  title  Administratum.) 

LETTERS  PATENT, 

of  the  king,  pleaded,  580. 

ease  for  infringement  of  patent,  764. 

LEVIES,  EXCESSIVE  (see  title  Excesnve  LevUs.) 

LIBEL  (see  title  Slander.) 

LIBERUM   TENEMENTUM    (see  also  titles  Commtm.    Fee^timple.    Fishery^ 
Freeholder.) 
plea  of,  in  trespass,  1097,  9. 
replications, 

denial  of  plea,  1208. 

that  defendant  demised  to  plaintifl*,  1209. 
new  assignment  setting  out  abottals,  1216. 
rejoinder,  a  notice  to  quit,  1232. 
sur-rejoinder,  a  waiver  of  notice,  1235. 
rebutter,  denjring  the  waiver,  1236. 

LICENCE, 

plea  of,  in  covenant,  1001. 
in  trespass,  1 106. 
replications  in  covenant,  denial  of,  1185. 
in  trespass,  denial  of,  1209. 

countermand  of,  1210. 

LIEN, 

plea  in  detinue  that  third  person  pledged  deed  to  defendant,  1023. 
the  like  at  suit  of  assignees,  that  deeds  were  deposited  with  bankrupt  as 
security,  1027. 

UFE  (see  also  title  Death.) 

estate  for,  pleaded,  562. 
assumpsit  on  life  policy,  208,  211. 
covenant  on  life  policy,  536,  541. 

LIGHTERAGE,  &c.  (see  also  titles  Carriers.     Wharfingers,) 
assumpsit  for,  65,  76. 

LIGHTS,  ANCIENT  (see  title  iincien/  Lights.) 

LIMITATIONS,  STATUTE  OF, 
pleas  of, 

in  assumpsit, 

non  assumpsit  infra  sex  aniios,  940. 
actio  non  accredit  infra  sex  annos^  941,  1159. 
in  debt,  956  b. 
in  case,  1030. 
in  trestpasB,  1007. 
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LIMITATIONS,  STATUTE  OV^iamiinned) 
replicatioDs, 

denial  of  the  pleas,  1100. 

a  writ  issued,  1161. 

continiied  writs,  t^. 

plaiotiff  abroad,  ib. 

the  like  in  another  form,  1162. 

defendant  abroad,  ib. 

by  executors,  that  action  was  brought  in  a  jear  after  leatolor'* 

death,  Ac.  1162  0. 
other  replications,  1162  c. 
of  statute  to  plea  of  set-off,  1159. 
rejoinders, 

no  cause  of  action  within  six  years  of  issuing  writ,  1223. 
shewing  actual  time  of  issuing  writ,  1224, 
denying  record  of  writ,  ib. 
traverse  of  intent  of  issuing  the  writ,  t^. 

action  not  commenced  within  six  years  of  defendant's  return,  1224«. 
to  replication  to  plea  of  statute  of  limitationa,  (is  action  by  exe- 
cutors, of  action  being  brought  in  a  recent  time  after  teatator*a 
death)  that  defendant  did  not  appear,  nor  did  testator  declare  ia 
former  suit,  1225. 
demurrer  for  pleading  "  aoa  assumpsit  infra,  ^fc*'  instead  of  *'  actio 
accrevit,  Sfc.**  1258. 

LIQUIDATED  DAMAGES, 

assumpsit  for,  297. 

LIVERPOOL. 

assumpsit  on  judgment  of  Borough  Court  of,  415. 

LIVERY-STABLE  KEEPER  (see  iii\o  Innkeeper.) 

LOAN, 

assumpsit  for  money  lent,  B7. 

debt  for  money  lent,  380^ 

assumpsit  for  not  replacing  stock,  275. 

for  not  discounting  a  bill,  277. 
debt  for  penalty  of  usury  on  a  loan,  612,  14. 

LODGINGS, 

aasompsit  for  use  of  unfurnished  lodgings,  47« 

for  use  of  furnished  lodgings,  t6. 

for  board  and  lodging,  48. 

for  necessaries  found  and  pro? ided,  59. 

for  hire  of  furniture,  60. 

for  not  taking  care  of  furniture,  339. 
case  for  not  taking  care  of  furniture,  670. 
special  damage  of  loss  of  lodgers,  776  a. 

LOSSES  (see  title  Policies  of  Inturance,) 

MAGISTRATE  (see  title  Justice  of  Peace.) 

BLALICIOUS  PROSECUTION  and  ARREST, 
of  civil  actions, 

where  first  suit  ended  by  payment  of  money  into  coort,  000* 
where  the  first  suit  was  discontinued,  605. 
where  the  first  suit  was  non-prossed,  606. 
where  there  was  a  verdict  for  present  plaintiff,  ib. 
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HALICIOUS  PROSECUTION  and  ARREST--^eontinued) 
of  criDiinal  proceeding, 

case  by  plaintiff  against  defendant  and  his  attorney,  for  not  releasing 
plaintiff  out  of  prison,  after  satisfaction  of  debt  and  costs.  Sec,  606. 

of  a  charge  of  felony  before  a  justice,  606  6. 

for  malicionsly  exhibiting  articles  of  peace  at  Quarter  Sessions 
against  plaintiff,  in  consequence  of  which  he  was  arrested  on  a 
warrant  of  the  justices  and  obliged  to  find  sureties,  and  enter 
into  recognisance  to  appear  at  a  future  tin»e,  that  he  did  appear, 
but  was  not  proceeded  against,  and  discharged,  612. 

for  maliciously  procuring  search  warrant,   and    causing  plaintiff's 
house  to  be  searched  for  stolen  goods,  612  A. 

of  an  indictment  for  perjury,  612  e. 

of  indictment  for  assault,  614. 

a  good  second  count,  616. 

for  maliciously  issuing  a  commission  of  bankruptcy  against  plain- 
tiff,  617. 

MANOR, 

ejectment  for  (see  title  Ejectment,)  877. 
assumpsit  for  copyhold  fines,  49. 

for  price  of,  39. 
estate  in  fee  of  copyhold  by  grant,  665,  580^8,  1059,  111],  1120. 
remainder  in  fee  in  a  copyhold,  569. 
surrender  to  use  of  will,  death,  presentment  thereof,  and  admittance,  686« 

to  use  of  purchaser  and  admittance,  588. 
enfranchisement  of  copyhold  by  lease  and  release,  589. 
avowry  by  copyholder  for  distress  damage  feasant,  586,  &c.  1059. 
right  of  common  of  copvholder  pleaded,  1111. 

of  way  of  copyholder  pleaded,  1120. 
proceedings  in  dower  in,  1326  (see  title  Dower.) 
in  nature  of  writ  of  entry  in,  1340. 
in  nature  of  writ  of  right  in,  1388. 

MANUFACTURE  (see  title  Work  and  Labour.) 

assumpsit  for  preventing  plaintiff  completing  a  work,  328. 
for  not  performing  building  agreement,  330. 
for  not  fixing  steam  engine  properly,  331. 

MARINER  (see  title  Sailor.) 

MARKET, 

case  for  disturbance  of,  818. 

MARRIAGE  (see  also  title  Hu$band  and  Wife.) 

assumpsit  on  promise  to  pay  money  in  consideration  of,  254. 
for  not  marrying,  321. 

MARSHAL  (see  also  title  Eicapes.) 

form  of  declaration  against,  30. 

debt  against,  for  escape,  where  prisoner  committed  in  execution^  419. 

Senerid  count  in  debt  against,  for  escape  of  prisoner  in  execution,  4206. 
ebt  against,  for  escape  of  prisoner  charged  in  execution  on  judgment  in 
C.  P.  removed  into  K.^.  on  error,  for  damages  in  C.  P.  and  costs  in 
error,  420  e. 
case  against,  for  escape  on  mesne  process,  741. 

MARSHALSEA  COURT, 

declaration  in,  23. 

plea  justifying  under  a  ca.  mh.  out  of  Palaro  Cf)iirt,  101H. 
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MASTER  AND  8EKVANT  (see  fdfto  tides il^eii/.    AppremHce.  BaU^.   Skiior.) 
aatampsit  against  toaster, 
for  wages,  65. 

special,  for  board  wages,  2M. 

for  not  receiving  plaintiflT  into  defendant's  senrice,  924, 
for  tnroing  plaintiff  awaj  withont  notice,  336. 
porenant  on  apprentice  deeds,  517  to  522. 

case  bj  servaot  against  master  for  a  libel  in  giving  a  false  character,  630  c, 
by  master  for  debauching,  &c.  servant^  643. 
for  enticing  away,  645. 
for  harboaring,  646. 

for  misrepresenting  the  character  of,  705. 
against  master  for  careless  driving  of  servant,  647,  710. 
trespass  by  master,  for  debauching,  &c.  servant,  856. 

for  battery  of  servant,  t6.  fdOS. 

for  impressing  mate,  whereby  ship  prevented  sailing, 
plea  justifying  correction  of  servaut,  1072. 

MASTER  OF  SHIP  (see  title  Captain.)  [862. 

trespass  by  master  for  impressing  mate,  whereby  ship  prevented   sailing, 

MATE  OF  SHIP  (see  Utle  Sailor.) 

MATERIALS  FOUND, 
assumpsit  for,  74. 

MAYOR'S  COURT, 

declarations  in,  22, 3. 

MEETING  HOUSE, 

trjBspass  for  turning  plaintiflT  out  of,  653, 

MEMBERS  OF  PARLIAMENT, 
pr<Bcipe  against,  26. 
declaration  thereon,  27. 
bill  against,  t6. 

writ  of  summons  thereon,  21  q, 
do.  stating  sumqions,  ib, 
declaration  thereon,  ib. 

bill  against  one,  and  another  not  privileged,  27. 
beginning  uf  bill  against  in  Common  Pleas,  26. 
writ  of  summons  thereon,  ib, 
declaration  thereon  after  appearance,  ib. 

MEMORIAL, 

pleas  to  debt  on  annuity  deeds,  &c.  of  no  memorial,  &c.  975,  075 a. 

MENACES  (see  title  DuretB.) 

MESNE  PROFITS. 

declaration  in  trespass  for,  and  costs  in  ejectment,  B70. 

MESSENGER,  ^ 

assumpsit  by,  for  bis  fees,  &o.  72. 

MILL, 

case  for  diverting  water-course  from,  788. 

for  using  more  water  to  mill  on  canal  than  necessary,  797» 
for  disturbance  of,  818. 

MILLER, 

caae  against,  for  mixing  corn,  672, 

MINE. 

covenant  for  non-payment  of  galage  rent  for  mines,  557* 

trespass  for  digging  in,  and  carrying  away  coals,  870.  [ik 

for  nigging  miues^  raising  ore,  and  taking  and  converting  it  to  his  own  m  aa 
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MISCHIEVOUS  ANIMALS, 
case  for  keeping  of,  606,  8. 

MISJOINDER, 

demarrer  to  declaration  for,  1240. 

MISNOMER  (see  also  title  Abatement.) 

declaration  against  a  defendant  sued  by  a  wrong  name,  15.  [484. 

declaration  on  a  judgment  where  defendant  was  sued  bj  a  wrong  narne^ 
pleas  of  in  abatement, 

of  defendant's  christian  name, 
pleaded  in  K.  B.  901. 
the  like  in  C.  P.  902. 
of  defendant's  surname,  903. 
^  of  plaintiflT's  sarname,  t6. 
replications  to, 

that  defendant  was  known  as  well  by  one  name  as  another,  1142* 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  1143. 
demurrers  to  pleas  of,  1254, 5. 

MODERATE  CORRECTION, 

plea  of,  plaintiff  an  apprentice,  1072. 
plaintiff  a  seaman,  i5, 

MODUS  (see  Utle  Tithe.) 

declarations  for,  57,  8.  • 

feigned  issue  to  try,  235. 

MOIETY  (see  titles  Party-voaUu,     Tenants  in  Common.) 

MOLLITER  M ANUS  IMPOSUIT(see  titles  SonAuault  Demesne.     Trespass.)  ^ 
pleas  of,  in  defence  of  self,  1067. 
the  like,  to  preserve  the  peace,  plaintiff  and  third  person  being  fighting, 

1069. 
the  like,  plaintiff  being  beating  and  assaulting  a  third  person,  1070, 1. 
the  like  in  defence  of  possession  of  a  house  or  landp  1073  to  1075.  - 

MONEY  (see  also  tide  Assumpsit.) 
trover  for,  835. 

assumpsit  on  note  payable  in  foreign  coin,  122. 
on  bill  payable  in  foreign  coin,  167* 

MONEY  COUNTS, 

in  assumpsit, 

for  money  lent,  87. 

paid,  ib. 

had  and  received,  f5. 

interest,  88. 

work,  goods  sold,  and  the  money  counts  in  one  count,  ib» 
on  an  award  made  by  arbitrator,  ib. 
on  an  umpirage,  90. 
on  an  account  stated,  t5« 
common  breach,  ib. 
in  debt, 

for  money  lent,  386. 

Eaid,  ib. 
ad  and  received,  387. 
on  an  account  stated,  ib. 
common  breach,  f6. 

MOORAGE  OF  SHIPS,  &o. 

assumpsit  for,  49.  -  « 
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MORTGAGE, 

debt  on  mortgage  deed  for  principal  and  interest,  434. 

the  like  in  a  shorter  form,  436. 

lease  and  release  pleaded,  578  (sea  title  Covtuamt,) 

MUSIC,  case  for  infringing  copyright  in^  7GL  a. 

MUTUAL  PROMISES, 

statement  of,  in  pleading  in  general,  2S&. 
on  a  policy  of  insurance,  180. 
to  perform  award,  242. 
to  marry,  321. 
to  pnrcbase,  292. 

NAME  (see  title  Misnomer,) 

averment  where  name  of  ship  mis-stated  in  policy,  188. 

NAVIGATION  (see  title  Wafer  courses,) 

N£  ADMITTAS,  writ  of,  in  quare  impedit,  1302. 

NECESSARIES  (see  titles  Board  and  Lodging.    Rent.     Use  and  Oeea^miims.) 
assumpsit  for,  found  and  provided  for  defendant,  50. 

for  third  persons,  ib. 
replication  of  to  plea  of  infancy,  1146. 

NECESSITY,  way  of,  pleaded,  1125,  (see  title  rTay.) 

NEGLIGENCE,  ACTION  FOR  (see  Utles  i4nNjit^#.     Case.) 
in  driving  carriage  by  servant,  647  to  650  6. 
in  navigating  ships,  713. 

NE  UNQUE8  ACCOUPLE  in  DOWER, 
plea  of,  1317. 
replications  to,  1317,  18. 

NE  VNQUES  EXECUTOR  or  ADMINISTRATOR, 
pleas  of,  041,12. 
replications  to,  1 163. 

NE  VNQUES  SEISIE  QUE  DOWER,  pleas  of,  1316,  10. 

NEW  ASSIGNMENTS, 
in  assumpsit, 

to  plea  of  judgment  recovered,  that  action  is  for  other  debts,  1213. 
in  trespass, 

to  persons, 

to  plea  of  son  assauU  demesne^  action  lor  another  aasaolt,  ik, 
to  justification  under  process,  an  impriaDnment  before  pro- 
cess, 1214. 
to  personal  property, 

to  justification  under  right  of  way,  extra  viam,  1215. 
that  the  corn,  &c.  was  different  to  that  mentiotted  io  plea,  ih, 
to  real  property, 

to  liberum  tenementUMt  sett^g  o«t  abmttak,  1216. 
the  like  of  abuttaU  towarda  a  plae«i,  1217*^ 
to  plea  of  right  ot  way,  extra  viam,  &c.  t6.  19 16, 
the  like  merely  new  assigning,  1216. 
pleas,  &c.  to 

to  general  issue,  not  guilty  to  new  aas^mnent,  1237- 
special  pleas  to  new  assignm«iity  s6. 

confession  of  trespasses  newly  assigned,  and  relinquishing  general 
issue,  &c, 
replications-  to  such  pleas,  ib. 
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NEWSPAPERS, 

assampsit  for  composiog  advertisements^  Sto,  86* 
case  for  libel  in,  632. 

NIL  DEBET, 

plea  of,  generally,  961. 

to  debt  ^t  iam,  ib, 

to  debt  on  simple  contract,  and  non  e$t  factum^  9M. 

law  wager,  and  nil  debet  per  legem,  ib. 

replication  of,  in  assampsit,  to  plea  of  set-oflf,  1 1 58. 

demurrer  for  pleading  it,  1257,  60. 

NIL  DIGIT, 

jadgment  bj,  sUted,  1186, 1269. 

NO  EFFECTS, 

averment  of,  133,  159,  161. 

NOLI  PROSEQUI, 

entry  of,  to  a  plea  of  infancy  as  to  part,  1 146. 

NON  ASSUMPSIT, 
plea  of,  908. 

the  like  by  an  executor  or  administrator,  ib. 
the  like  as  to  part  and  tender  as  to  residue,  922. 

NON  CEPIT, 

plea  of,  in  replevin,  1042. 

NON  DAMNIFICATUS, 
pleas  of,  984. 

replications  to,  1177,  8,  9. 
rejoinder  to,  1226 

NON  DETINET, 

plea  of,  in  detinue,  1023. 

NON  EST  FACTUM, 

plea  of, 

generally,  in  debt,  962. 

by  an  executor  or  administrator,  ib, 

after  craving  oyer  of  bond  and  condition,  963. 

after  craving  oyer  of  an  indenture,  ib, 

to  part  and  iit7  debet  to  debt  on  simple  contract,  954. 

in  covenant,  1001. 
replication  in  assumpsit  to  plea  of  release,  non  est  factum,  1158. 

NON  EST  INVENTUS, 

case  for  false  return  of,  740. 

NON  JOINDER, 

pleaded  in  abatement,  900, 1. 

replication  that  defendant  alone  contracted,  1 142. 

NON  PROS, 

stated  in  action  on  replevin  bond,' 462. 

pleaded,  600. 

debt  on  a  judgment  of  nonproi.  Addenda,  1410. 

NONSUIT  (see  title  Non  Prot.) 

against  attorney  for  ne^gence,  whereby  plaintiff  nonsuited,  371. 
against  witness  for  not  attending,  whereby  plaintiff  nonsuited,  767. 

NON  TENURE, 

pleaded  in  dower,  1319. 
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NOT  GUILTY, 

plea  of, 

in  o«8e«  1030. 

to  a  part,  and  a  special  plea  to  residue,  1030,  1061* 

in  trespass,  1061. 

in  ejeetmeDt,  1141. 

NOTICE  (see  title  Scienier.) 
avennent  of,  118. 

statement  of  a  policy  of  iosarance  and  of  loss,  180,  182. 
to  appear  in  ejectment,  688. 
to  tenant  in  real  action  to  appear,  1329. 

NOTICE  OP  ACTION, 

by  a  party  to  a  justice  of  peace,  and  cases  thereon,  1. 

by  an  attorney  for  his  client,  3. 

to  an  excise  or  castom-house  officer,  4. 

NOTICE  TO  QUIT, 
sUted,  403. 

tenancy  determined  by,  1229,  1232. 
rejoinder  in  trespass,  that  notice  to  quit  was  waived,  1332. 
snr-rejoinder  that  it  was  waived,  1235. 
rebotter  denial  thereof,  1236. 

NOTICES  OF  SEl'-OFF,  933,  Sec.  (see  title  Set-off.) 

NUISANCES, 
case  for 

keeping  mischievous,  &c.  dogs,  596,  598. 

consequences  of,  against  occupiers  of  house  for  laying  rubbish  io 
street,  598. 

keeping  a  hole  (which  led  to  defendant's  cellar)  so  badly  covered, 
that  plaintiff  fell  down  and  broke  his  leg^  699  n. 

obstructing  a  public  highway,  ib, 
case  for,  to  houses,  Arc.  in  possestiant 

obstructing  ancient  windows,  768. 

second  count  for  continuing  nuisance,  770, 

third  count  for  obstructing,  without  stating  the  mode,  t6. 

for  not  repairing  privy  adjoining  plaintiff's  house,  771. 

second  count  for  not  emptying  cesspool,  772. 

manufacturing  candles  near  a  dwelling-house,  773. 

keeping  a  slaughter-house  near  plaintiff's  school,  775. 

cutting  down  trees  in  an  avenue,  776. 

erecting  a   building  near    to   plaintiff's,   so  that  rain-water  ran 
therefrom,  &c.  and  plaintiff  lost  lodgers,  776  a. 
case  for,  to  houses,  ^c.  in  revergion,  [777. 

by  reversioner,  for  damage  done  to  house,  &c.  in  tenant's  posacaaioa, 

for  stopping  up  chimneys  in  honsoi^c,  778. 
for  not  repairing  fences,  [780. 

for  not  repairing,  whereby  plaintiff's  cattle  escaped  and  were  mrt, 
for  not  carrying  away  tithes, 

for  not  carrying  away  great  tithe,  782. 
to  water- courses, 

for  diverting  water  in  river  from  plaintiff's  mill,  788. 

second  count  for  a  diversion,  without  stating  the  means,  790. 

for  not  keeping  banks  of  river  in  repair,  791. 

for  widening  cuts  from  stream,  793, 
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NDISANCBS— (opn^tniifd) 

to  water-coorBOB — (oon^iiecO 

for  remoFitig  a  hatch  placed  to  prevent  water  from  mnniog  to  plain- 
tiff's mill,  per  quod  he  could  not  repair  it,  794. 
against  owner  of  wharf,   for  placing  tree  in  Thames,   whereby 

plaintiff's  barge  struck,  ih. 
for  interrupting  plaintiff  in  bis  reversionary  right  to  irrigate  a 

meadow,  794  a. 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not 

proceed,  795. 
for  using  more  water  to  mill  on  canal  than  necessary,  797. 
to  commons,  ways,  &c.  (see  titles  CommofM.     IFays.) 
pleas  justifying  removal  of, 

encumbering  close,  1094. 
to  right  of  common,  1109. 
to  right  of  way,'  1116. 

NULLA  BONA, 

case  for  false  return  of,  748. 

NUL  TIEL  AWARD, 
plea  of,  977* 

replication,  stating  award,  1176. 
rejoinder,  denying  award,  1226. 

NUL  TIEL  RECORD, 

plea  of, 

to  debt,  on  recognisance  of  bail,  994. 

to  debt  on  a  judgment,  ib, 
replication 

to  a  plea  of  judgment  recovered,  1167,  8. 

to  set  off  on  recognizance  nul  tiel  record  and  fnl  debet,  1168. 

to  plea  of  nul  tiel  record,  stating  the  record,  1181. 
demurrer  to  plea  of,  1260. 

NUMBER, 

demurrer  for  not  speeifying  number  of  cattle  distrained,  1251. 

NURSE, 

assumpsit  by,  for  attendance,  84. 


OFFENCE  (see  title  FeUmy.) 

OFFENDER, 

assumpsit  for  reward  offered  for  apprehending,  d^o.  266,  268. 

OFFICER  (see  titles  Bailiff.     Gnutable.     CmUmM.    Excite.    Shenff.) 
case  for  words  slandering  plaintiff  in  his  affloe  as  a  'justice,  640. 

ONERARI  NON, 

plea  in  debt  commencing  with,  964. 

ORDER, 

on  bill  payable  to  drawee's  order,  146. 
of  judge,  debt  on  award  under,  398. 

ORIGINAL  WRITS, 

proceedings  by, 
assumpsit, 

praeipe  for  special  original  in  assumpsit  or  case,  7. 

original  writ  thereon,  7  a. 

capiat  thereon,  U>. 

aliat  or  pluriet  capiat^  ib. 


14M  INDEX. 

ORIGINAL  WRITS  (eonltniieeO 
proceedings  bj — (etnUmued) 
assQmp8it---(cofifmtie^ 

ietiaium  capiat  7  ft. 

mm  amiiioi  capioM,  t6. 

declaration  thereon,  ib, 

ditto  where  one  of  sereral  defendanta  haa  been  outlawed,  IL 
in  debt, 

precipe  for  original  writ  in  debt,  0. 

eapioi  thereon,  t6. 

declaration,  ib. 
in  covenant, 

priBeipe  for  an  original  writ  hi  corenant,  tO. 

capiat  thereon,  ib. 

declaration  thereon,  ib. 
by  justicies  in  Coantj  Conrt, 

pracipe  for  jasticiea  in  aaanmpstt,  11. 
writ  of  justicies  thereon,  t6. 
declaration  thereon,  ib. 

pracipe  against  a  peer  in  assompsit,  25. 

ditto  in  debt,  26. 

si^mmons  thereon,  ib, 
prcteiipe  against  a  member  of  parliament,  ib. 

conclusion  of  ditto,  27. 

OUSTER, 

stated  in  ejectment,  881,  3. 

OUT-GOING  TENANT, 

jtfsnmpsit  by,  against  incoming  tenant,  for  crops,  manure,  Are.  57,  301. 
the  like  where  valuation  made,  ^c.  305. 
assumpsit  by,  for  fixtures,  d?c.  307. 
tiide5i/ahft  count,  40,  67. 

OUTLAWRY  (see  title  Original  Writ.) 

declaration  where  one  of  several  defendants  has  been  outlawed,  8. 

OVERSEER, 

debt  at  suit  of,  on  bastardy  bond,  440  b. 

debt  against,  on  17  Geo.  2.  e.  3,  for  refusing  inspection  of  rates,  504. 
the  like  for  refusing  to  give  copy,  ib. 

debt  on  55  Geo.  3.  c.  137.  s.  6,  for  penalties  for  selling  goods  to  the  woil- 
houae,  616  e. 

OWNER  OF  SHIPS  (see  titles  Captain.     Ckarier-pariy.    Magier.) 

OYER, 

plea  craving  oyer  of  bond,  &c.  053. 

plea  craving  oyer  of  letters  of  administration,  942. 


PALACE  COURT, 

declaration  in,  23. 

plea  justifying  imprisonment  under  a  ca.  sa.  issued  out,  100 K 

PALATINE  (COUNTY), 

declaration  against  prisoner  in  custody  of  sheriff  of  county,  15. 
declaration  iu  bail  bond  taken  in,  450. 
declaration  in  C.  P.  at  Lancaster,  23. 
the  like  in  C.  P.  at  Durham,  ib. 
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PARENT  AND  CHILD  (see  titles  Mtuier  md  Servant.    Seduciicn.) 

PARISaiONEtl  (see  titles  EtundredL    Inkabiiant.    Poof  Raie.) 

PAROL  DEMURRER, 

plea  of  by  infant  heir,  973  (see  Addenda,) 
ref^icatioo  confessiag  plea,  1 174  (see  A  ddenda.) 

PARLIAMENT  (see  titles  Membert  of  ParUameut.   Statute.) 

PARTITION, 

'  original  writ  in,  on  8  &  9  W.  3*,  1390« 
affidavit  of  service  of  writ,  1391. 
writ  of  pone  in  default  of  appearance,  ib. 
declaration  in,  by  tenants  in  common,  ib, 

^  by  coheiresses,  in  gavelkind,  1397. 

plea  of  confession  by  infants,  by  their  gnardiao,  1392.  i 

first  judgment  in  partition,  1398. 
final  judgment,  1397. 
writ  of  partitione  facienda,  1394. 
award  of  that  writ,  ib, 
sheriff's  return,  and  inquisition,  1395. 
record  in  partition,  shewing  the  whole  proceedings,  1397. 

PARTNERS, 

assumpsit  6y, 

on  note  made  by,  116. 

on  bill  drawn  by  one  in  name  of  firm,  150. 

indorsement  by  firm  stated,  164. 

survivor,  on  promises  to  both  partners,  91. 

on  promises  to  survivor  to  pay  debts  due  before  the  death,  92* 
against^ 

survivor,  on  promises  by  both  partners,  94. 

on  promises  by  survivor  to  pay  debts  due  before  death,  tk 
covenant  on  partnership  articles,  524. 
plea  in  abatement  of  nonjoinder,  900. 

PARTRIDGES, 

debt  on  9  AnB.  c.  25,  for  taking,  in  night-time,  507. 

debt  on  39  Geo.  3.  c.  34,  for  having  in  possession,  out  of  season,  509. 

debt  on  statutes  for  selling  or  buying  of,  507  a,  508. 

PARTY-WALLS, 

assumpsit  for  moiety  of  expense  of  pulling  down  an  old  party-wall,  and 
building  party- wall  where  two  buildings  were  of  same  rate  or  class,  24T. 

the  like  where  there  was  no  old  party-wall  before  the  new  party-wall  was 
erected,  248. 
*  the  like  by  lessee  for  years,  where  defendant  cut  into  the  wall,  2486. 

the  like  by  executor  to  recover  expenses,  250. 

the  like,  indebitatui  count,  54. 

PASSAGE, 

assumpsit  for  passage-money,  63. 

PASTURE  (see  title  Common.) 

PATENTS, 

grant  of,  from  the  king,  pleaded,  580. 

case  for  infringement  of,  764,  6. 

by  patentee  and  assignee  of  a  part,  764. 

case  for  selling  goods  as  plaintifis,  when  they  were  not,  697. 

profert  of  letters  patent,  764,  6. 
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PATRON, 

declaration  in  gmnre  impedit  agaiast  bishop,  patron  and  clerkr  1803. 

plea  by  pseodo,  of  prior  conveyance  to  person  under  whom  defendaitf 

claims,  1305. 
replication  to  plea,  1306. 

PAWN  AND  PAWNBROKER  (see  also  title  Bailee.) 

assumpsit  against  pawnbroker  for  losing  a  pledge,  336. 

case  against  pawnee  for  selling  a  cow  deposited  with  him  as  a  lecnritj,  674w 

case  against  bailees  in  general,  660  to  678. 

pleas  of  lien  on  deed  pledged  to  defendant,  1028, 1027. 

PAYEE  (see  Utie  BilU  of  Exchange.    Prommory  Nates.) 

PAYMENT  (see  also  Utk  Accord  and  SaHsfacHom.) 
pleas  of, 

in  assumpsit,  of  payment  after  action  brought.  Addenda^  1413. 
in  debt  on  money  bond,  974. 
Molvit  ad  dtem,  ib. 
9ohU  post  diem^  975. 
to  debt,  on  annuity  bond,  976^ 
to  debt,  on  bail  bond,  982. 
to  debt,  on  judgments,  096  a, 
in  covenant,  1001,  1009. 
in  replevin,  plea  of  payment  of  rent  to  ground  landlord,  1190. 

denying  payment  of  annuKy,  1193. 
replicationa  to  debt  on  bonds  denying  payments,  1174,  5. 
rejoinder  to  a  replication  of  payment  to  plea  of  set-off  on  a  jadgmeol 
denying  payment,  1223. 

PEACE  (see  title  Justices.) 

case  for  maliciously  exhibiting  articles  of  the  peace  against  plaintifT,  612. 

P£ER. 

priBcipe  against  a  peer  in  assumpsit,  25. 

do.  In  debt,  26. 

summons  thereon,  ib. 

bill  against  a  peer  in  K.  B.  27. 

do.  in  C.  P.  28. 

declaration  thereon,  ib. 

PENAL  STATUTES  (see  title  Statutes.) 

PENALTY  (see  titles  Damages.    Debt.) 

PERFORMANCE  (see  title  Breaches.) 

averment  of  plaintiff's  readiness  to  perform  contract,  265, 271,  323. 
averment  of  plaintiff's  performance  of  conditions  of  contract,  266,  276. 
statement  in  declarations  in  covenant,  of  plaintiff's  general  perforaaaiiee, 
551,  554,  5. 
plaintiff's  performance  of  condition  precedent,  555. 
defendant's  general  non-performance,  551,  554. 
plea  of, 

to  debt  on  bond, 

general  performance  of  acts  mentioned  in  condition,  965. 

the  like  of  negative  and  disjunctive  covenants,  986,  7. 

the  like  of  acts  in  an  indenture  referred  to  in  condiUoiiy  ck 

special  performance,  988. 

excuse  of  performance,  ib. 

discharge  of  defendant  from  performance,  989. 

non-performance  of  a  condition  precedent,  ib. 
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PERFORMANCE^(eMltiitied) 

plea  of— (con/tmicd ) 

in  coTODant^ 

pajment,  1001, 1009. 
performance,  ib.  1007. 
ID  excase  of,  1003  to  1009. 
premises  not  ont  of  repair,  1007,  lOtO. 
readiness  to  perform,  1018. 
replioatioDs  in  debt  on  bond,  stating  breach,  1179. 

the  like,  several  breaches,  1 180. 

PERILS  OF  SEA, 

losses  bj,  stated  in  action  on  policy,  189  to  192  (see  title  Policy  of  1%' 

PERJURY  (see  tide  Slander.) 

case  for  a  malicious  prosecntion  for,  612  (see  title  Maliciout  ProteaUiim.) 
case  for  libel  charging  plaintiff  with,  620,  637»  8. 
case  for  verbal  slander  charging  plaintiff  with,  638. 
plea  justifying  truth  of  slander,  1037. 

PETITIONING  CREDITOR'S  DEBT. 
feigned  issue  to  try,  237. 
stated  in  plea  of  bankruptcy,  913k 

PETTY  BAG  OFFICE, 

declaration  against  one  of  clerks,  32. 

PETTY  CUSTOMS, 

assumpsit  for,  62^ 

PEW, 

declaration  in  assumpsit  for  use  of,  43. 
case  for  disturbance  of,  817* 

PHEASANT  (see  title  Game.) 

debt  on  statute,  for  killing,  out  of  season,  508. 

PHYSICIAN. 

canbot  sue  for  fees,  74,  note. 

PILOTAGE, 

assumpsit  for,  67. 

covenant  on  charter-party  for  not  paying,  531. 

PIRATES, 

losses  by,  stated,  197. 

PLACE  (see  tide  Venue.) 

PLAINT, 

^    in  dower,  1315  (and  see  other  titles  of  real  actions.) 
in  writ  of  enUy,  1342,  1347. 

PLEAS. 

hi  abatement,  894  to  903,  (see  title  Abatement,  and  the  respeeiite  titlee.) 
in  bar  as  to  part  and  abatement  to  the  rest,  907. 
in  bar,  906  to  907. 

common  commencements  and  conclusions  of,  ib. 
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PLEAS— (cofHinnecO 

in  bar — (continued) 

commencement  of  a  first  special  plea^  906L 

where  the  defence  arose  after  aottoa  bronght,  •&• 
of  a  second  or  snbseqiient  apeeial  plea»  t6« 
of  a  plea  to  a  partkotar  coacit«  4ec.  M7. 

conclusion  to  tlio  cooniry,  i^. 
with  a  verification^  ib, 
to  the  record,  ib. 

in  assumpsit  (see  title  AssniNjMil),  Md  lo  M7. 

in  a  feigned  issue,  236. 

in  debt  (see  title  Debt),  951  to  098. 

in  corenant  (see  title  Cevemani),  1001  to  1020. 

in  detinue  (see  title  Detinue),  1023  to  1029. 

in  case  (see  title  Ca»e),  1030  to  1040. 

in  replevin  (see  title  Replmn\  1042  to  1059. 

in  trespass  (see  title  Tre^pau),  1061  to  1137. 

in  ejectment,  1141. 

to  new  assignments,  1237. 

pui$  darrein  contimutnce,  1238  to  1245,  (see  title  Ptiw  Dorrew  Om- 
tinuance,) 

in  account,  1208  to  1300,  (see  title  AccomU.) 

in  quare  impedit,  1305,  (see  title  Quare  Impedit,) 

in  dower,  1316  to  1319,  (see  title  Doioer.) 

in  intrusion,  1332. 

in  writs  of  entry,  1353. 

in  writs  of  right,  1365,  6,  1372,  8,  4,  1389. 

in  partition,  1392. 

demurrers  to,  1254  to  1261, 1868,  (see  title  Damcrrer.) 

PLEDGE  (see  title  Paum.) 

PLEDGES  (see  title  Bail) 

omission  of,  in  declaration,  not  material,  16,  n. 
taking  insufficient,  in  replevin,  case  for,  764. 

PLENE  ADMINISTRAVIT  (see  titfe  Exeeuton.) 
plea  of,  generally,  943. 
plea  of,  by  an  executor  of  an  executor,  944. 
piene  administravit  prceter,  pleas  of,  945,  6. 
do.  to  debt  on  bond  by  administrator  at  snit  of  administrator  pkme  mJ^ 

ministravit  prater,  971. 
do.  before  notice  of  bond,  ib, 
replications  to,  1163  to  1169. 
replications  in  debt,  1174. 
rejoinders,  1225. 

POLICIES  OF  INSURANCE, 

Declarations, 

on  sea  policies, 

asBumpsit  oo  policy  on  gaoiM  lost  "by  oapiuro  at  suit  of  broker,  178. 

second  count,  183. 
debt  on,  against  London  Assuranoe  Company,  420. 

Staiemenii  relative  thereto. 
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POLICIES  OF  INSURANCE—CcoMfMiMiO 

Dbc  la  r  ATio  n  9 — {otmtmMed) 

OK  SEA  POLICIES— (oott^tniiecf) 

Property  intured^  and  Iniereit. 
OD  insnrance  on^  freight  stated,  183. 
on  iDsnrance  on  expected  profits,  184. 
iDsnrance  on  moietr  of  ship — interest  in  several  persons,  tft. 
plaintiff  interested  in  two-thirds,  and  others  in  residue,  185. 
another  form,  where  plaintiff  interested  in  two-thirds  of  ship,  t&. 
the  like  where  some  persons  interested  in  ship*  and  others  in  goods,  186^ 
aTerment  that  no  British  sabject  was  interested,  ib. 
on  an  insurance  of  money  lent  on  retpondeniia^  i6. 
ATerment  where  name  of  ship  mis-stated  in  policy,  188. 
on  policy  varied  after  effected,  but  not  as  to  subjeet-matter,  ib. 
statement  of  alteration  of  terms  sfter  commencement  of  risks,  ib. 
averment  that  ship  sailed  with  convoy^  ^c.  180. 

Louei  by  PerUs  of  Sea. 

loss  of  ship  and  goods  by  stormy  weather,  189. 
'  more  general  statement  of  loss  by  perils  of  sea,  100. 
loss  by  shipwreck,  ib, 
the  like  in  another  form.  tA. 
loss  by  sinking  of  ship,  t&. 
ship,  leaky,  lost  while  putting  into  port,  ib. 
loss  by  sinking  among  rocks,  191. 
loss  by  ship  foundering  at  sea,  ib. 
loss  by  ship  being  cast  on  rock  aud  tempest,  ib. 
ship  lost  by  storms,  and  ioe,  aud  foundered,  192. 
loss  of  ship  and  freight  by  stranding,  ib» 
goods  damaged  by  leak  sprung  in  storm,  ib. 

Ma)U  by  Wmrme. 
ship  eaten  by  worms  was  lost  in  a  storm,  192. 

Xosf  by  Ships  running  fauL 

loss  by  another  ship's  running  down  ship  insured,  193. 

Loss  by  Fire. 

ship  and  goods  burnt  at  sea,   193. 
the  like  in  another  form,  ib. 

Loss  by  Capture. 

loss  by  capture  of  ship  and  goods,  193. 

for  total  loss  of  ship  and  freight  by  capture,  for  expenses  incurred  in 

endeavouring  to  regaio  it,  194. 
total  loss  of  goods  by  capture  and  re-capture,  ib. 
loss  by  being  fired  upon  and  sunk  by  enemy,  195. 
total  loss  of  goods,  ship  compelled  to  go  into  Cadiz,  confiscated  by  king 

of  Spain,  196. 

Loss  by  Arrest  of  Detainment. 
ship  detained  on  coast  of  America,  197. 
loss  by  ship  being  seized  by  savages,  t5. 

Loss  by  Pirates. 
ship  taken  by  Americans,  then  considered  as  rebels,  197. 

Loss  by  Thieves. 

ship  damaged  on  voyage  by  unknown  persons,  and  robbed,  198* 

Y  Y  2 
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POUCIES  OF  INSURANCE— (coitftmictf) 

Declaration  s*—(  coftititved) 

ON  SEA  POLICIES— (con/tmceif) 

Lon  by  Barratry, 

by  barratry  of  maater  and  mariners,  108. 

the  like  in  more  general  form,  ih. 

loss  by  patting  in  smuggled  goods,  109. 

ship  confiscated  by  master's  taking  her  into  hostile  port,  200. 

Average  LatteM, 

for  average  loss  of  goods  damaged  by  sea  water,  200. 
.  ship  stranded  and  disabled^  and  obliged  to  be  unloaded  and  piloted, 
for  rateable  part  of  expense  in  endeavouring  to  recover  ship,  203. 
the  ship  damaged  by  bad  weather;  her  cables,  masts,  &c.  cot  away; 

plaintiff  obliged  to  pay  salvage,  &€.  t6. 
where  ship  sprung  a  leak,  and  forced  to  put  into  Lisbon,  Ssc.  204.  ' 

average  loss  on  sugars  wetted  by  sea,  &c,  205. 
for  average  loss,  anchor,  <lc.  cut  away,  20<l. 
for  average  loss,  by  tackle,  &c.  burnt,  ib. 
for  average  loss,  goods  stolen  while  ship  detained  by  embargo,  207. 

Statement  of  Abandonmeutm 
where  plaintiff  abandoned  his  claim  to  ship,  207. 

Statement  of  Adjustment, 
statement  of  adjustment  of  loss  in  an  action  on  policy,  206. 

ON   LIFE   POLICIES,  208  tO  216. 

assumpsit  on  policy  against  insurer  underwriting  by  agent,  208. 

on  policy  on  life  of  third  person,  against  Atlas  Company,  211. 
covenant  on  lives,  against  Royal  Exchange  Company,  541. 

AGAINST   FIRE. 

covenant  on  policy  against  fire,  by  executors  of  insurer,  against  fire  oflSoe, 

on  loss  after  death,  536. 
form  of  a  policy  against  fire,  1012. 

RELATING  TO   POLICIES   IN   GENERAL. 

assumpsit  for  effecting,  79. 

assumpsit  for  premiums  of  insursnco,  80. 

Pleas. 

in  covenant  on  policy  against  fire, 

goods  insured  misdescribed,  1002,  1012, 1017- 

that  the  goo<ls  were  on  fire  at  the  time  of  making  policy,   1010. 

that  goods  were  of  inflammable  nature,  ib, 

craving  oyer  nnd  MOft  cs/ yacltfm,  10L2.  [1015,  1017. 

that  plaintiff  did  not  give  notice  of  having  insured  at  another  oflice, 

that  defendant  ([id  not  waive  the 'notice,  ib, 

that  the  property  was  not  burnt,  ib, 

that  plaintiff  did  not  give  due  notice  of  loss,  ib, 

that  plaintiff  did  not,  as  soon  as  possible,  deliver  in  a  particidar  of 

loss,  1016. 
that  plaintiff  made  a  false  affidavit  of  loss,  t6. 
that  plaintiff  refused  to  deliver  a  particular  of  loss,  1017. 

poiJe, 

writ  of,  on  tenant's  default  in  partition,  1391. 

PONTEFKACT,  [«3. 

debt  on  bail  bond  at  suit  of  assignee  of  chief  bailiff  of  liberty  of  honor  of^ 
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POOR, 

debt  OD  17  0eo.2.  o.21.  a*  13  A  14,  for  refntiog  to  allow  parishioner  to 

inspect  poor-rate,  504. 
debt  on  56  Geo.  3.  o.  137.  s.  6,  for  penalties  against  an  oversef^r  for  selling 

goods  to  the  workhonse,  616  a, 
avowry  for  poor-rate,  1067. 

PORT  DDTIES, 

assumpsit  for,  62. 

justification  of  seizure  for,  1094. 

POSSESSION, 

statement  in  assumpsit  against  vendor,  for  not  having  title  to  assign  his 
lease  of  defendant's  possession  of  leasehold  estate,  290.       [206,  9,  301. 

statement  in  action  against  vendee  of  estate,  of  ven  Jor's  possession  of  lease, 

the  like  in  action  against  incoming  tenant,  of  outgoing  tenant's  possession,  30$. 

ditto  in  action  against  tenant  by  landlord  of  tenant's  possession,  307,  3 13, 

ditto  of  possession  of  bailment  (see  title  Bailee.)  [484. 

ditto  in  covenant  of  possession  of  leasehold  interest,  564. 

ditto  in  trover,  836. 

declaration  in  trespass  on  plaintiff's  possession  as  tenant,  866. 

pleas  justifying  assault  in  defence  of,  1073,  4,  5. 

when  party  must  not  merely  plead  he  was  possessed  of  estate,  1058,  n.  ^«^ 
1068,  n.  <*.  1092,  n.\  1119,  n.^ 

when  sufficient  to  plead  merely  possession,  1073,  n.  ^ 

demurrer  for  avowing  on  possessory  title  only,  1261. 

P08TBA, 

in  dower,  1321. 

in  writ  of  right,  1386. 

POUND  BREACH  (see  also  titles  E»cape.     Rescue.) 
of  cattle  distrained  for  rent,  case  for,  732,  4. 
the  like,  damage  feasant,  734,  5* 

PRiBCIPE  AND  CAPIAS  (see  tide  Ort^rtfME/  WHt$.) 
in  real  actions  (see  the  respective  titlei.) 

PRECEDENT  CONDTTIQN  (see  titles  Condition  Precedent.    Performance.) 

PRECLUDI  NGN, 

form  of,  in  a  replication  in  general,  or  in  trespass,  1145, 1201. 

PREMISES  (see  also  title  Abuttals.) 

how  to  be  stated  in  covenant.  Sec,  550. 
in  trespass,  867,  8. 
in  ejectment,  878. 

PREMIUMS  OF  INSURANCE, 

assumpsit  for,  79,  80. 

PRESCRIPTIONS  (see  also  title  Customs.) 

declarations  for  not  cultivating  according  to  custom  of  country,  307* 

for  disturbance  of  common,  799. 

for  disturbance  of  way,  807. 
pleas  of, 

prescriptive  right  of  common  of  pasture,  1060,  1109. 

the  like  by  a  copyholder,  I II 1. 

common  fmr  cause  cie  mctna^e,  1112,  13. 

common  of  estovers, '&c.  1115* 

right  of  way  by  a  freeholder,  1118. 

the  like  by  a^  copyholder,  1120. 

right  to  take  water  from  well,  1127.  *^ 
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PR£SCRIPTIONS--(oo]atmief/) 
pleaa  of^amtiuMed) 

right  lo  port  duties,  and  to  distrain^  IW4« 

right  of  free  Othery^  or  common  of  fiaheiy,  1108« 
replications  to, 

general  rales  as  to  mode  of  denial,  1195,  1212. 

denial  of  prescriptiTC  right  of  common,  1195,  1211,  12, 

stating  prescription,  1199. 
rejoinder,  re-asserting  right  of  common,  1232. 

traversing  right,  1231. 

PRESENTMENT, 

of  promissory  note,  stated,  117,  119. 

of  bill  of  exchange  to  acceptor,  156,  7,  162. 

of  hfll  payable  at  a  particular  place,  153,  162. 

PRIMAGE, 

assumpsit  for,  61. 

PRINTS, 

case  for  infringing  copyright  in,  762. 

PRISONER, 

declaration  against,  in  actual  or  supposed  custody  of  the  marshal,  14. 

to  detain  one  in  vacation,  t6. 

in  actual  custody  of  sheriff*,  14  a. 

in  actual  custody  of  slicrifT  of  a  county  palatine,  15. 

in  actual  custody  of  the  officer  of  a  particular  franchise,  t5. 

against  two,  one  in  custody  of  sheriff,  and  other  of  marshal,  i5. 
actions  for  escape  of  (see  title  Eicape,) 

PRIVILEGE  (see  titles  Attorney.     Member  of  Parliament.     Peer,  ^pc.) 
assumpsit  for,  61. 

PRIVY, 

case  for  not  emptying  same,  dx.  77 1^ 

PRIZE  MONEY, 

assumpsit  for,  67. 

PROBATE  (see  title  Profert.) 
profert  of  will,  35,  141. 
proof  of  will  pleaded,  592. 

PROCESS  (see  title  Writs.) 

PROCESSION, 

indebiiatvi  assumpnt  for  use  of  seats  to  view,  43  a. 

PROCLAMATION, 

statement  of  proclamation  made  to  avoid  a  fine,  682. 
proclamation  to  make  plaint  in  dower,  1328. 

PROCTOR, 

assumpsit  by,  for  his  fees,  71. 

PROPERTS, 

of  will,  35,  141. 

by  a  surviving  executor,  104. 

by  an  executor  of  an  executor,  35. 
of  letters  of  administration,  ib. 

of  bonds,  or  deeds,  in  K.  B.  or  C«  P.  or  JBxcbequera  436,  499. 
excuses  for  not  stating,  439. 
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PROFERTS— (fonfiiitccd) 

of  indentnres  in  coTenant,  517. 
of  exemplification  of  letters  paten t»  580,  764. 
demnrrer  for  not  stating  prororl  of  letters  of  administration,  1948. 
for  not  making  profert  of  a  deed,  1951. 

PROFITS, 

declaration  on  policy  on  expected  profita,  104. 

PROMISE,  OR  CONTRACT  (see  tiUe  Auumpsit.) 
how  stated,  in  common  assumpsits,  37,  8. 
in  debt,  385. 

PROMISSORY  NOTES  (see  also  tide  Billi  of  Exchange.) 
assumpsit  on, 

pajee  against  maker,  on  note  payable  generally,  115  to  142« 

against  one  of  makers  of  joint  and  several  note,  110. 

oa  note  mado  by  a  firm,  ib. 

where  note  was  made  by  one  partner  in  name  of  firm,  ib. 

on  note  made  by  an  aeent,  11 7« 

00  note  wrongly  datea,  ib, 

on  note  payable  at  particular  place,  ib» 

on  note  payable  on  demand,  1 19. 

on  note  payable  by   instalments,  where  whole   due,  on  one  de- 
fault, 120. 

for  one  instalment,  121. 

the  like  for  several  instalments  due,  li. 

on  note  for  less  than  £b,  t5. 

on  note  made  abroad  for  payment  of  guilders,  122. 

on  note  payable  oa  contingency  of  ship's  arrival,  123. 

on  note  payable  on  coming  of  age,  ib, 

payee  against  maker,  payable  after  death  of  another,  124. 

first  indorsee  against  maker  of  note,  payable  generally,  ib, 

the  like  on  note  payable  at  particular  place,  125. 

second  indorsee  against  maker,  126. 

short  indorsement,  127. 

on  note  indorsed  for  residue  after  part  payment,  128. 

by  indorsee  of  executor  against  maker,  ib. 

by  indorsee  of  administrator  after  death  of  payee,  129. 

by  bearer  of  note  payable  to  £.F.  or  bearer,  130. 

by  bearer  of  country  bank  note,  payable  in  town  or  country,  tfr, 

first  indorsee  against  indorsor,  131. 

first  indorsee  against  indorsor,  where  no  effects,  138. 

by  indorsee  of  note  payable  to  bearer  after  sight,  ib. 

against  indorsor  where  maker  coald  not  be  found,  134. 

by  surviving  payee  against  maker,  ib. 

payee  against  surviving  maker,  135. 

by  husband  and  wife,  on  note  payable  to  her  whilst  sole,  136. 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage, 
she  not  having  indorsed  it,  ib. 

by  husband  alone,  on  note  made  to  wife,  136a. 

against  husband  and  wife,  on  her  note  before  marriage,  ib. 

by  assignees  on  note  payable  to  bankrupt,  137. 

by  trustees  of  a  friendly  society,  138. 

by  executor  or  administrator  of  payee  against  maker,  140. 

by  executor  or  administrator  on  promise  since  the  death,  140  a. 

the  like  in  another  form,  stating  probate^  141.  -  -^ 

payee  against  the  executor  or  administrator  of  maker,  142. 
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PKOMISSORV  HOTES^eaiUiMMed) 

debt  on  pajree  against  maker,  388. 

trover  for»  835. 

plea  of  aoconnt  tUted,  and  deliverj  of,  926. 
aetpoff  on,  938. 
PROPERTY  (see  tide  PomnUm.) 

PROPERTY  TAX  (see  Ude  Lamd  r«.) 

PROTEST, 

for  non-acceptance,  stated,  173. 

drawer  af^ainst  acceptor,  where  bill  paid  ntpra  jnroiai  by  a  tbird  peraoo, 

189, 178,  7. 
for  non-pajn^enC,  stated,  175. 

PROTE8TANDO, 

in  trespass  of  writ  and  warrant,  1204. 

in  replication  in  assumpsit,  of  delivery  in  satisfaction,  1166,  n.  \ 

PROUT  PATET  PER  RECORDUM, 

reference  to  a  judgment,  417,  483. 

to  a  record  of  commitment,  420. 

to  a  recognizance,  473|  478. 

to  a  private  statute,  580. 

to  letters  patent,  ib, 

to  a  writ  and  return,  420. 

PSEUDO  PATRON  (see  tide  Patron.) 

PUBLIC  HOUSE  (see  tide  Innkeeper.) 

assumpsit  for  good-will  of,  and  business,  40. 

against  publican  for  not  making  title  to  lease,  Hee.  290* 
the  like  against  vendee  .of  lease,  dro.  for  not  completiqg  par- 
chase,  &c.  298. 
case  for  misrepresenting  the  value,  &c.  of,  ib. 
debt  against  innkeeper,  for  having  hares  in  possession,  608. 
plea  justifying  plaintifi*'s  removal  from,  1074. 

PUBLIC  WAY, 

plea  justifying  trespasses  under  right  to,  1118  a,  1118. 

PUIS  DARREIN  CONTINUANCE, 

plea  in  bank  and  before  return  of  the  vemre  puis  darrein  continnawot  of 

release  not  at  the  assizes,  1238. 
the  like  at  the  assizes,  ib. 

plea  in  bank^  by  enecotor,  of  judgment  recovered  against  him,  1239. 
plea  at  niai  prius  of  judgment  recovered  in  assumpsit,  &c.  against  da* 

ant  as  executor,  1240. 
affidavit  of  the  truth  of  such  plea,  1241. 
plea  at  sittings  after  term,  at  QuUdhall,  of  release,  t6. 
plea  at  sittings  before  term,  adjourned  from  sittings  after,  1242. 
plea  in  C.  P.  at  Guildhall  of  defendant's  bankruptcy,  1243. 
'plaintiff's  discharge  under  insolvent  act  after  issue  joined,  1244. 
plea  of  release  puis  darrein  continuance  pleaded  at  the  assizes,  1244  5t. 
affidavit  of  truth  of  plea,  puis  darrein  continuance^  1245. 
replication  in  bank  to  plea  of  release,  that  it  was  obtained  bj  firand,  ib» 

PUR  CAUSE  DE  VICINAGE, 

plea  of  common  of  pasture  of,  1113.      ^ 

PURCHASE  (see  title  Sale,) 


■^ 
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QUJB  EST  EADEM,    sUtamentof,  1074. 

QUAKERS  MEETING,  trespass  for  turning  plaintiff  oat  of,  863. 

QUANTITY, 

domarror  for  not  specifying  the  qaantitjr  of  goods,  &c.  dutramed,  1251. 

QUANTUM  MERUIT  COUNT, 
in  assampsit, 

form  of  the  coant  in  general,  37. 

statements  of  different  debts,  39  to  114,  (see  title  Auumpnt.) 
in  debt,  385. 

statements  of  different  debts,  (see  title  Auumpnt.) 

QUANTUM  VALEBANT  COUNT, 

in  general,  38. 
for  goods  sold,  55. 

QUARE  IMPEDIT,  ^ 

qware  impedii,  praecipe  for  writ  in,  1301. 
original  writ  in  quare  impedii,  ib, 
sheriff's  warrant  thereon,  1302. 
writ  of  ne  admitias,  t6. 

declaration  against  bishop,  patron,  and  clerk,  1303. 
declaration  setting  out  UUe,  t6. 


(•: 


plea  by  bishop  of  disclaimer,  &c.  1305. 

icio 

o  b 
replication  to  pseu(fo-patron*s  plea,  1307. 


plea  by  pseucfo- patron,  prior  conveyance,  ib, 
replication  to  bishop's  plea,  1306. 
replication  to  pseudo-patron's  plei 


rejoinder,  ib. 

judgment  by  nil  dicii,  1308.  ^ 

awiutl  of  writ  to  bishop,  aqd  of  writ  of  inquiry,  &c.  ib. 

writ  ad  admittendum  c/encvm,  1309. 

writ  of  error  in  guare  impedit,  ib, 

QUEEN, 

declaration  at  suit  of  queen  consort,  25. 
bill  against  ditto,  ib. 

QUIET  ENJOYMENT, 

assumpsit  against  publican  for  not  having  title  to  assign  his  lease,  290. 
corenant  against  vendor  for  breach  of  good  title,  whereby  plaintiff  ejected, 

546. 
covenant  against  lessor  for  not  paying  quit  rent,  559. 

QUI  TAM, 

commencement  of  declarations  in,  13, 18. 

conclusions  of  declarations  in,  17,  19. 

declarations  in  debt,  qvi  tarn,  and  observations,  506  to  516,  (see  titles 

Debt.    Statute.) 
plea  of  nil  debet  in,  951. 

QUIT  RENT. 

covenant  by  lessor  against  lessee  for  not  paying,  559. 
cognizance  for,  1050. 

QUOD  CUM,. demurrer  for  declaring  with,  in  trespass,  1252. 


RABBITS,  case  for  injury  to  common  with,  805. 
RACE  (see  title  Oaming.) 
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RAT£S  (toe  titles  Poor  Rate.     Tolk,) 

REAL  ACTIONS  (see  psrtionlar  titles,  Dower.    Intnuvm.    WrU  of  Rigli,  4v.) 

REAL  PROPERTY, 

assampsit  relating  to,  S87  to  St 4. 

REASONABLE  TIME, 

averment  of  elapse  of,  266,  2e3»  272,  323. 

REBUTTER, 

form  of,  denjring  waiver  of  notice  to  i^uit,  1236. 

RE-CAPTION  OF  GOODS, 

plea  jastifying  trespass  in  taking  them,  1130  a. 

RECOGNIZANCE  (see  also  title  Judgment.) 
of  bail,  debt  on, 

on  a  recognisance  by  bill  in  K.  B.  472. 

the  like  where  action  agsinst  principal  was  by  ongtoal^  474. 

on  recognizance  in  C.  P.  416. 

on  recognisance  taken  before  C.  J.  at  efaambers,  477. 

on  recognizance  of  bail  in  error  given  in  C*.  P.  at  Lancaster,  478  c. 

on  recognisance  of  bail  in  error  in  C  P.  takea  before  a  jcdge,  479. 

on  recognisance  of  bail  in  error  from  K.  B.  or  Exchequer,  i6. 

on  recognizance  taken  before  commissioner  ki  comitrj,  479^6. 

on  recognisance  of  bail  in  Eaebequer,  481. 
pleas  in  debt  on, 

fi«/  tiel  record f  994. 

no  ca.  sa.  905. 

death  of  principal  before  retnrn  of  e«.  se.  $6. 

debt  levied  bjji.fa,  against  prtacipai,  980. 

on  a  recognisance  of  bail  in  error  that  jmus  dmrtim  comiimtmmer  the 
debt  was  levied  by^./ii.  on  the  principal^  996. 

other  pleas,  996  a. 
replications, 

to  plea  of  no  ca.  sa  against  principal  setting  oqt  oa«  m.  1193. 

to  plea  of  death  of  principal  before  return  of  ca.  sa.  stating  or.  so. 
1183. 
plea  of  set-oflT  on,  936. 

RECORD, 

debt  on,  472  to  4B7,  (see  titles  Judametit,    RecoffmizoMce.) 

pleas  to  debt  on,  994  to  996,  (see  also  titles  Judgment.     Recogmizamce,'^ 

replication  to,  1181. 

rejoinder  denying  record  of  writ,  1221. 

reference  to  (see  title  Proui  Patet  per  Recordum.) 

verificatiou  by,  in  a  plea,  930,  936. 

veriBoation  by,  in  a  replication,  1181,  1183. 

record  of  m$i  priu$  in  writ  of  right,  1379. 

record  of  final  judgment  in  writ  of  right,  1385. 

record  of  final  jodgnMiit  in  parlilioB,  1S97. 

RECORDARI  FACIAS  LOQUELAM, 
statement  of,  436. 

RECOVERY,  FORMER  (see  tiUe  Jwtgmeni  Recovered.) 

RECOVERY  SUFFERED, 

pleaded,  with  deed  to  lead  nses  of,  602. 

the  like  more  fully  pleaded,  683.  .     .   . 


INDEX.  ISOt 

SECTOR, 

seisin  of^  for  life,  pleaded,  663,  786. 

title  bjr  saccession  pleaded,  584. 

case  by,  agaiDst  executors  of  deceased,  for  dilapidations,  786. 

plea  in  trespass,  prescriptive  right  of  common  by,  1112. 

REDDENDUM  (see  title  RaU.) 

statement  of,  in  covenant,  550. 

REFERENCE  (see  also  tiae  Profert.) 

to  policy  of  insurance,  and  memoranda,  179. 

to  conditions  of  sale,  292. 

to  award,  397. 

to  record,  417,  &c.  (see  titles  Praui  Patet  per  Recordum,     Record.) 

to  lease,  651. 

to  private  statute,  680. 

to  letters  patent,  «6. 

REJOINDERS, 

in  general,  1219. 

in  assumpsit,  (see  title  A$$umpiii,  1220  to  1225.) 

in  debt,  (see  title  Debt)  1226. 

replication  in  replevin,  (see  title  Replevin)  1228  to  1231. 

in  trespass,  (see  title  Tretpaes)  1282. 

RELEASE  (see  titles  Accord  and  SatUfaction.    Letue  and  ReUate,) 
lease  and  release  pleaded^  578. 
plea  of  release  of  action,  930. 
replication  thereto  non  eei  factum^  1158. 

that  release  obtained  by  fraud,  ih. 
plea  of  release  jmif  darrein  oonHntiance  not  at  the  assises*  1238. 
the  like  at  the  assizes,  ih,  1244  5. 
the  like  at  sittings  after  term  at  Gnildhall,  1241. 
the  like  at  sittings  before  term  adjourned  from  sittings  after^  1242. 
replication  thereto,  that  release  obtained  by  fraud,  1246, 

REMAINDER  (see  title  /{eeerston.) 

in  fee  in  a  copyhold,  pleaded,  569. 

seisin  io  fee  in  reversion,  pleaded,  503, 1330, 1333, 1365,  6. 

RENT  (see  also  title  Landlord  and  Tenant.) 
assumpsit  for, 

of  a  house  and  land,  41. 

of  a  fishery,  42. 

of  a  way,  t^. 

of  a  pew,  43. 

of  seat  to  view  a  procession,  ib. 

of  a  tennis  court,  Ac,  44. 

of  an  inn,  ib, 

for  donUe  rent,  45. 

of  pasture  land  and  eatage  of  grass,  id, 

of  premises  and  prasdisl  tithes,  46. 

of  lands,  with  right  to  take  tithes,  ib. 

for  unfurnished  lodgings,  47. 

of  furnished  lodeings,  ib. 

ibr  board  and  lodging,  48. 

for  warehouse-room  of  goods,  40. 

for  the  standing  of  a  chaise  or  carriagCi  49. 

for  the  moorage  of  shipa,  ib, 

for  agistment  of  cattle,  59. 

for  l^ging  and  necessaries,  ib. 
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RENT— (cMi/tiiKecO 

assampait  for — (etmiinuMd) 

passage  on  board  ship»  03. 

oD  promise  to  pay  rent  if  plaintiff  would  withdraw  a  distreaa,  2ft9a. 

against  landlord,  for  not  indemnifying  tenant  from  groaad  rent,  318b 
debt  for, 

on  a  lease,  430. 

use  and  occapation,  431. 

on  a  lease  against  assignee,  ib. 

doable  value  for  holding  over,  493. 

for  donble  rent,  for  holding  over,  405. 
covenant  for,  against  .lessee,  649, 

for  not  paying  galage  rput,  667- 

by  lessee  for  not  paying  quit  rent,  669. 
case  for  illegal  distresses  for,  717  (see  title  Distren.) 

against  sheriff,  on  8  Ann.  c.  14.  for  not  leaving  year's  rent,  818. 
plea  of,  set-off  for,  936,  938. 

rteMS  tft  arreret  992. 
avowries  and  cogniaances  for,  1047  to  1067  (see  title  Avowry.) 
plea  in  trespass  justifying  under  a  distress  for,  1094  a. 
the  like  whiere  goods  fraudulently  removed,  1137. 
pleas  in  bar  to,  11B9  to  119 L  (see  title  Replevin.) 

REPAIRS  (see  tides  Cat>eiuia^    Landlord  and  Tenant.) 

REPLEVIN, 

Declarations, 

in  K.  B.  or  C.  P.  843. 
in  the  county  court,  845. 

AvowRiBS,  Rbcoonizances  to  declarations  in, 

In  general, 

nan  cepit^  1042. 

commencement  of  an  avowry,  ib. 

commencement  of  a  cognizance,  1042  a. 

commencement  of  an  avowry  by  one,  and  cognizance  by  another,  1043. 

commencement  of  a  second  avowry  or  cognizance,  ib, 

conclusion  of  an  avowry  or  cognizance,  t6. 

plea  in  bar,  property  in  defendant  or  a  stranger,  1044. 

the  like  in  another  form,  ib. 

cepii  in  alio  loco,  with  avowry  for  return,  1045. 

that  the  defendant  took  the  cattle  damage  feasant  in  another  close,  1046 

For  Rent. 

common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c.  19.  s.  22,  1047* 

the  like  in  a  more  general  form,  1048. 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  another  furm,  being  a  cognizance,  1049. 

the  like  in  anuther  form,  1060. 

cognizance  for  a  quit  rent,  ib. 

cognisance  where  rent  payable  at  so  much  per  acre.  Sec.  1061 

avowry  where  goods  distrained  under  8  Ann.  c.  14.  ib. 

nnder  distress  for  rent  on  common  appurtenant,  1062. 

where  goods  fraudulently  removed,  1063. 

for  double  rent,  plaintiff  holding  over  after  notice  to  quit 'given 
by  him  on  11  Geo.  2.  c.  19,  1064a. 
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REPLEVIN~(Mmiffiiic«0 

Atowribs,  SiC. — (conimued) 

For  RmU — {pontinued) 

cognisance  as  bailiflf  of  executor,  tinder  32  Hen.  8.  c.  37, 1055. 
by  one  tenant  in  common  for  n^nt  due  to  him,  105G. 
cognisance  by  him  as  baihff  of  other  tenant,  1057. 

For  Poon  Rate, 
arowryfor,  1057. 

Fw  Damage  featanU 
avowry  by  a  freeholder,  under  a  distress  damage  feasant,  1058. 
the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  i6. 
the  like  as  a  copyholder,  or  as  his  tenant,  1059. 
avowry  for  a  distress  damage  feasant  by  a  commoner,  t6« 
prescriptive  right^of  common,  1360. 

Pleas  in  bar  in, 
/«  general* 

similUer  to  turn  eepU,  1118. 

commencement  of  a  plea  in  bar  to  an  avowry,  ib. 

the  like  to  a  cognizance,  ib, 

the  like  to  an  avowry  and  cognizance,  ib, 

commencement  of  a  second  plea  in  bar  by  leave,  &c.  ib, 

conclusion  to  the  country,  1189. 

conclusion  with  a  verification,  ib, 

the  like  to  an  avowry  and  cognizance,  ib. 

Far  Rent. 

traverse  of  demise,  1 189. 

no  rent  in  arrear,  1190. 

that  defendant  was  not  bailiff,  t5. 

that  the  landlord  by  the  demise  parted  with  all  his  interest  in  the  premises, 
leaving  no  reversion  enabling  him  to  distrain ,  ib, 

payment  of  rent  to  ground  landlord,  ib, 

no  rent  in  arrear  as  to  part  and  tender  as  to  the  residue,  1191, 

eviction,  1192. 

to  cognizance  for  arrear  of  annuity,  that  annuity  void  for  defective  me- 
morial, ib, 

the  like,  denying  payment  to  two  grantors,  1193. 

the  like,  that  consideration  money  was  not  paid  in  bank  notes,  1194. 

Damage  feasatU, 

to  %vovrry  damage  fetuant  by  freeholder,  denial  of  his  title,  1195. 

to  avowry  damage  feaumi  by  tenant,  traverse  of  the  demise,  ib, 

that  defendant  demised  iocui  in  quo  to  plaintiff,  ib, 

to  an  avowry  for  distress  damage  featant^  defect  of  fences,  1 196. 

the  like,  stating  defendapt's  obligation  to  keep  a  gate  shut,  1197. 

the  like,  /octet  in  qno  adjoining  a  common,  1198. 

that  plaintiff  had  right  of  common  in  Iocum  in  quo^  1199. 

tender  of  amends  before  impounding,  »6. 

to  avowry  by  a  commoner,  denial  of  his  right  of  common,  1200. 

Replications  in, 

in  general,  1228. 

MimiUter  to  plea  in  bar  concluding  to  the  country,  ib, 

commencement  of  a  replication  in  replevin,  tfr. 


1410  INDEX. 

REPLEVIN— (oomifMttf) 

Rbpucations  III — (coniUkued) 

conclnsioD  to  the  conntry,  1288. 
with  a  TerificatioD,  ib. 
to  plea  io  bar  of  a  tender  of  reDt»  denial  of  tender*  ib. 
to  plea  in  bar  of  a  tender*  a  sobseqoent  demand,  ^o.  1829, 
to  a  plea  in  bar  of  a  demise,  stating  a  notice  to  quit,  ib. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  IttO. 
the  like,  denial  of  defect  of  fences,  ib, 

to  a  plea  to  an  avowry  damage  feoMoiU^  stating  a  right  of  COBSIOB  orer 
Ukmm  ta  qfuo^  traverse  of  right  of  common,  1231. 

Rbjoinde^s  in,  1236. 

Drmdrrbrs  for  not  describing  loeiis  in  qno  in  declaration,  1261. 

specifying  number  of  cattle  distrained,  i6. 
for  avowing  on  possessory  title  only,  1261. 

REPLEVIN  BONDS, 

declarations  on  and  relating  to, 
debt  on, 

by  assignee  of  sheriflT  where  proceedings  removed  by  re. 

fa.  lo,  456. 
the  lilce  where  jadgmentwas  obtained  in  coanty  court,  482. 
the  like  where  party  was  non  pnmed  for  not  declaring,  ib, 
case  for  not  taking  of,  750. 

taking  insuflScient  sureties,  764. 
pleas  to,  in  general,  983. 

REPLICATIONS. 

in  abatement,  1142,3,  (see  title  ^6a#em€iif.) 
in  bar, 

estoppel,  1144. 

special  similiter,  ib, 

in  general,  1144,  6. 

commencement  of  replication  to  special  plea,  1145. 

the  like,  suggesting  cfeath  of  one  of  defendants  since  ploa,  aft. 

conclusion  to  the  country,  ib. 

with  a  verification  in  assumpsit,  f6. 

in  assumpsit,  1146  to  1169,  (see  title  Asmmptii,) 

in  debt,  1170  to  1184,  (see  title  Debt.) 

in  covenant,  1186. 

in  case,  1186. 

pleaa  in  bar  in  replevin,  1188  to  1200,  (see  tiUe  Replanm.) 

in  trespass,  1201  to  1212,  (see  title  Trespau.) 

new  assignmeuU,  1213  to  1218,  (see  title  New  Asiigwmeni.) 

REQUEST, 

statement  of  in  pleading,  of  a  general  request  or  mpe  licet  rapimhis,  91. 

special  request,  01,  322. 

RESALE, 

and  loss  stated,  203. 

RESCUE  (see  also  title  Pimnd-breach.) 

of  cattle  distrained  for  rent,  case  for,  732. 

of  calUo  distraineil  damage  feasant,  case  lor,  734. 

of  a  person  arrested  on  mesne  process,  case  for,  730. 
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RESPONDENTIA, 

astiunpsit  on  insunuice  on  money  lont  on  respondentia,  IM. 

RETAINER, 

plea  of,  by  an  execotor,  040. 

RETRAXIT, 

plea  of  jadgment  of  retraxit  in  former  aotion  for  tame  caote,  MO. 

RETURNS,  <see  also  titles  Sak.     Writ.) 
ease  for  false  return  to  latitat,  740. 

to  fieri  facias,  748,  750. 
pleaded  by  sheriff,  t087. 
non  est  inveniuM,  1153. 

statement  of  return  to  process,  1153, 1161,  note. 
by  sheriff  to  writ  of  dower,  1313. 
bjr  sheriff  to  writ  of  grand  cape,  1315. 
by  sheriff  to  writs  of  summons,  &e,  1378,  ftc. 
by  sheriff  of  partition  made,  1395. 

REVERSION, 

estate  in  fee,  or  in  a  term,  or  in  a  copyhold  pleaded,  668. 

case  for  injury  to  reversionary  interest  in  goods,  767- 

case  by  reversioner  against  stranger,  for  damage  to  house  in  possession 

of  tenant,  777. 
case  by  reversioner  for  stopping  up  a  chimney,  77B. 
case  against  tenant  for  waste,  bad  husbandry,  784,  5,  785  a. 
case  for  interrupting  plaintiff  in  hb  reversionary  right  to   irrigate  his 

meadow,  794  a. 
case  by  reversioner  for  stopping  up  a  way,  810a. 
plea  in   bar  in  replevin  that  the  landlord  parted  with  his  reversionary 

interest,  1 190. 

REWARD, 

aatumpek  Ibr  a  reward  offered  for  taking  a  prisoner  who  had  eseafpedi  266« 
the  like  for  a  reward  advertised  for  diacovering  an  offender,  267* 
the  like,  on  promise  if  plaintiff  would  arrest  a  felon,  ib, 

RIEN  IN  ARRERE, 

plea  of,  to  debt  for  rent,  992. 

plea  of,  in  bar  to  avowry  for  rent,  1190. 

RIEN  PER  DESCENT,  or  DEVISE, 
plea  of,  by  heir,  973. 

by  devisee,  974. 
replication  to  plea  by  heir,  that  he  had  assets,  1174. 

the  like,  aasets  before  commencement  of  the  suit,  tA. 

RIGHT,  WRIT  OP, 
Procbbdinos  in, 
praecipe  for  writ,  at  the  suit  of  a  husband  and  wife,  1855. 
writ  of  right  quia  domtnu$  remiiit  ewriam,  ib, 
warrant  to  the  bailiff,  1356. 
the  form  of  the  bailiff's  summons,  t5. 
sheriff's  return  indorsed  on  writ  of  right,  1 357. 
return  indorsed  on  writ  of  right,  ib, 
form  of  entry  of  common  essoign,  ib, 
rule  given  by  cleric  of  the  essoigns  on  that  occasion,  t5. 
entry  of  adjournment  of  tenant's  essoign,  1358. 
other  form  of  entry  of  adjournment  of  essoign,  ib, 
writ  pf  grand  cape,  ib. 
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RIGHT,  WRIT  ow—(«anHmued) 

Procbbdinos  iK-^eamimued) 

sheriff's  reiuni  indorsed  on  this  writ,  1368. 
conot  by  husband  and  wife  on  seisin  in  right  of  wife,  1360. 
count  in  writ  of  right,  on  demandant's  own  seisin,  <6. 
oonnt  on  seuin  of  demandant's  father,  1300. 
another  form  of  count  on  seisin  of  demandant's  ancestor,  ib. 
count  OB  seisin  of  plaintiff's  father  and  mother,  in  right  of  mother,  1301. 
count  by  heir  of  de?isee,  ib, 
^  form  of  demanding  view  after  count,  1302* 

the  like  in  another  form,  1903. 
demand  of  tiew  in  another  form^  i6. 
writ  of  view,  «6. 

the  like  writ  of  view  in  another  form,  1304. 
return  that  defendant  has  had  a  view,  ib, 
return  that  demandant  did  not  appear  to  shew  the  land,  1306* 
entry  of  prayer  in  aid,  ib. 

plea  deducing  title  of  remainder-man,  and  praying  his  aid,  ib» 
plea  praying  in  aid  the  remainder-man,  1300. 
demurrer  for  pleading  aid  prayer  after  general  imparlance,  1368. 
joinder  in  demurrer,  1309. 
summons  adjtmgendum  atf«t/»«m,  ib. 
the  return  to  the  above  writ,  ib. 
entry  of  essoign  de  ultra  More,  ib. 

copy  of  affidavit  annexed  to,  and  filed  with,  above  essoiga,  1371« 
appearance  for  payee,  ib. 
appearance  of  tenant,  and  also  of  prayee,  and  joinder  in  aid  of  prayee, 

and  prayer  of  imparlance,  ib, 
general  mise,  or  plea  and  tender  of  demy  mark,  1372. 
tender  of  demy  mark,  1373. 
/  mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  nark,  wliere 

demandant  counted  upon  ancestor's  seisin,  t6. 
^  '  plea  denying  ancestor's  seisin,  1374. 

denial  of  descent  to  the  demandant,  ib.  [1376. 

rule  of  court  for  striking  out  special  plea,  and  pleading  mise  on  terms, 
pnFctpe  for  writ  of  summons,  1370. 
writ  of  summons  to  knights  to  elect  grand  assize  into  bank,  or  at  the 

assiaes,  ib. 
writ  to  sheriffs  to  summon  four  knights  to  elect  grand  assize  or  Jnry,  1377. 
aHoi  writ  of  summons  of  four  knights,  ib. 
return  of  alia§  writ  of  summons  of  four  kuights,  1378. 
writ  of  venire  fadai,  ib. 
writ  of  habea$  corpora  recognUormm,  1379. 
record  of  niti  priui^  ib. 
award  of  summons  of  four  knights,  ib» 
continuance  by  vice  comes  aoii  mint  breve^  1380. 
aiiat  summons  awarded,  ib. 

further  continuance  by  trice  coatet  aoJi  mitit  6raoe,  ib. 

piurieM  summons  awanled,  i6.  [1382. 

ireturn  to  writ  of  summons,  no  knights  in  county,  four  others  summoned, 
appearance  of  other  four  persons,  13HI. 
sheriff  commanded  to  have  grand  assize  in  back,  ib. 
respite  for  default  of  recognitors,  ib. 
form  of  oath  on  grand  assize,  ib. 
entry  of  proceedings  on  plea  roll,  ib. 
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RiaHTp  WRIT  OF«-(coiUtiiiie(/) 
Procbbdings  iv-^etmHnued) 

summons  of  kDighls  awarded,  1382. 

niri  prtiM  awarded,  ib, 

retarn  bjr  sheriff  that  no  knights  in  county,  and  that  he  bad  summoned 
four  other  persons,  1380,  1382. 

appearance  of  four  persons  so  summoned,  1380, 1383. 

award  of  alias  summons  of  four  knights,  ib* 

continuance  by  vice  comes  non  misit  breve,  ib. 

award  of  second  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  or  four  lawful  men,  ib. 

sheriff's  return,  no  knights  in  county ^  and  four  others  summoned,  ib. 

swearing  of  four  knights,  1384. 

election  of  recognitors,  ib. 

judgment  when  prayee  in  aid  makes  default  upon  return  of  the  alias  sum- 
mons, ib. 

judgment  after  mise  joined,  ib. 

judgment  for  demandant,  ib. 

judgment  for  tenant,  1385. 

record  of  final  judgment,  and  count  upon  writ  of  right  on  seisin  of  de- 
mandant's father,  ib. 

postea  for  demandant,  1386. 

Procebdinos  in  Manor  Court,  in  nature  of  Writ  of  Biout. 

writ  in  nature  of  writ  of  right,  1388. 
plaint  on  seisin  of  demandant's  ancestor^  ib. 
form  of  general  issue,  1389. 

KIOT, 

case  against  hundred,  on7&80eo»4.  c.  31  y*  where  house,  ise»  de- 
molished, 82Ta« 

ROADS  AND  ROAD  CALLS  (see  title  Way.) 

assumpsit  for  calls,  53  (see  title  Canal  Calls.) 
debt  for  calls,  special,  300. 

ROLL  (see  title  Record.) 

ROLE  OF  COURT, 

rule  to  pay  money  into  court  pleaded,  600. 

composition  by  rule  of  court  in  a  penal  action  pleaded,  007. 

rule  of  court  for  striking  out  special  plea  fn  writ  of  right,  1375. 


SAILOR  (see  titles  Captain.  Ship.) 

assumpsit  by,  for  bis  wages,  against  captain  or  owner,  666. 

for  short  allowance  money,  ib. 

for  not  suQering  mariner  to  go  as  boatswain  in  defendants 
ship,  325. 
covenant  on  inileiUure  of  apprenticeship  to  a  mariner,  by  apprenfice,  for 

not  hoarding,  <^c.  522. 
plea  justifying  moderate  correction  of,  1072. 

trespass  by  master  for  impressing,  whereby  ship  prevented  proceeding  on 
voyage,  S:c.  882. 
VOL.  HI.*  z  z 
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SALES, 
Indebitatus  Assumpsit,  rblatino  TO9 

Respecimg  Real  Property^  for 

a  freehold  estate  sold  and  conrejedp  39. 

a  copyhold  estate  surrendered,  ib. 

a  leasehold  estate  sold  and  aisigned,  tfr. 

a  good-will  of  bnsiness,  40. 

a  good-will  of  a  pnblic-lionse  and  plaintiff*s  business  therein,  it^ 

fixtures  by  outgoing  against  incoming  tenant,  ib. 

pasture  land  and  eatage  of  the  grass,  45. 

the  nse  of  premises  and  predial  tithes,  46. 

nse  of  lands  with  right  to  take  tithes,  tt. 

Retpeeiing  Penonal  Property ^  for 

goods  sold  and  delivered  to  the  defendant,  55. 

goods  sold  to  defendant,  and  delivered  to  a  third  person,  66. 

goods  bargained  and  sold  to  defendant,  generally,  ib. 

a  crop  of  grass  or  tamips,  &c.  bargained  and  sold,  67. 

tithes  bargained  and  sold,  ih, 

the  like  in  another  form,  68. 

small  tithes,  f5. 

necessaries  found  and  provided  for  defendant,  69. 

necessaries  found  and  provided  for  third  persons,  ih. 

horsemeat  and  stabling,  ib. 

agistment  of  cattle,  ib. 

Assumpsit  special,  relating  to. 

Sales  of  Ooodt, 

for  not  delivering  bill  of  exchange  for  goods  sold,  Ml. 

on  contract  of  sale  and  return  for  not  returning  or  paying,  263. 

for  not  accepting  goods  sold,  264. 

for  not  accepting  goods  made  for  defendant,  265. 

for  not  taking  away  goods  sold  at  auction,  265  a. 

the  like  where  there  has  been  a  re-sale»  267. 

for  not  delivering  goods  within  specified  time,  268. 

for  not  delivering  goods  at  a  psrticular  place,  270. 

the  like  in  another  form,  270  a. 

special  damage,  by  reason  of  non-delivery  of  goods,  272. 

for  not  providing  another  horse  or  returning  money  where  horse  unsound, 

273. 
on  promise  to  pay  money  on  exchange  of  horses,  ib. 
on  warranty  of  a  horse  to  be  sound  and  free  from  vice,  279. 
on  warranty  on  exchange  of  horses,  281. 
for  not  furnishing,  &c.  good  hams,  282. 
on  false  warranty  of  bank-note,  286. 
against  agents,  &c,  for  negligence  on  sales  (see  title  Agemi,) 
for  not  returning  casks,  or  paying  for  them,  335. 

Sakip  4rc.  of  Lands,  ^. 

against  tenant  for  not  using  premises  in  a  husbandlike  manner,  and  ae- 

ck>rding  to  custom  of  oourttrv,  308. 
breach  for  ploughing  up  grass  land  and  cropping  knd,  witfiout  manuring 

same,  310. 
for  taking  successive  crops. without  manuring  land,  ib. 
against  tenant,  for  keeping  and  leaving  premises  out  of  repair,  311. 
against  landlord,  for  not  indemnifying  tenant  from  ground-rent,  313. 
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8  ALES— (oon/tniced ) 

Assumpsit  special,  relating  to. 

Sales,  ^.  ef  Lands,  8fc. — {continued) 

against  vendor  of  estate  for  not  making  title,  287. 

general  count,  for  not  making  a  good  title  to  premises  for  residue  of  term 

within  reasonable  dme,  2^  a. 
against  publican,  for  not  having  title  to  assign  bis  lease,  290. 
by  vendor,  for  not  completing  purchase,  and  paying  loss  On  re-sale^  291, 
against  vendee  on  public-house  agreement,  296. 
against  vendee  for  not  taking  fixtures  and  stock  in  trade,  299. 
bj  outgoing  against  incoming  tenant,  for  price  of  cropS|  &c.  valued,  89t» 
the  like  in  another  form,  305. 
the  like  for  fialures,  807. 
landlord  against  tenant,  tor  breach  of  express  agreement  to  consume  straw 

on  premises,  ib. 
against  tenant  who  held  premises  in  question  after  end  of  lease,  on  term 

of  such  lease,  for  not  repairing,  &c.  307  h. 

Covenant  relating  to, 

on  deed  of  sale  by  heir  of  purchaser  against  executor  of  fausbindy  on 

covenant  for  further  assurance,  and  for  not  levying  a  flne,  643. 
against  vendor  for  breach  of  good  title,  646. 
title  by  assignment  pleaded,  575. 

by  surrender  of  leasehold  interest,  ib. 
by  bargain  and  sale 'enrolled,  576. 
by  lease  and  release,  578. 
by  surrender  to  use  of  purchaser,  588. 
Case 

for  deceit  relating  to,  679,  (see  title  DeteiU) 

for  infringing  copyrights,  &c.  by  sale,  760^  (see  title  Copyrighi.) 

SALVAGE, 

assumpsit  for,  08. 

SAMPLE, 

note  as  to  sale  by,  282. 

SATISFACTION  (see  Utle  Accord  and  Satisfaction.) 

SCHOOLMASTER  and  SCHOOLMISTRESS, 

assumpsit  by,  for  tuition,  &c.  81. 

for  entrance  money,  82. 

assumpsit  by,  for  taking  away  child  without  notice,  259,  60. 

case  for  keeping  a  slaughter-house  near  plaintiff's  school,  775. 

for  accusing  governess  of  fornication,  640. 

SCIENTER  (see  title  Deceit.) 

stated  in  pleading,  and  notes,  596,  n.  598,  n. 

SCIRE  FACIAS, 

suggestion  on  roll  of  further  breaches,  on  8  <Sr  9  W.  3.  in  order  to  ground 

sci.fa.  1288. 
writ  of  sei.fa.  for  furtker  breaches,  1290. 

declaration  where  defendants  appeared  to  the  second  sci.fa.  1292. 
writ  of  inquiry  when  defendant  suffered  judgment  iu  sci.fa,  1293. 
inquisition  thereon,  and  final  judgment,  1294,  5. 

SCOTCH  DECREE, 

assumpsit  on,  by  assignees  of  a  bankrupt,  245. 
debt  on,  415. 

z  z  2 
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SEAMAN  (see  tiUe  Sailar.) 

SEARCH  WARRANT, 

cage  against  defendant  for  malioionsljr  procnring  and  caniing  plaintiff's 
house  to  be  searched,  6126. 

SECURITY  (see  title  Guarantee.)  [^l- 

against  attorney  for  not  taking  a  saflicient  security  on  purchase  of  anaaity^ 

SEDUCTION. 

case  for,  643. 
trespass  for,  S66. 

SEISIN  (see  TU!e  Pleaded.) 

SELF  DEFENCE  (see  title  Son  AuouU  DemeiM.) 

SEPARATE  MAINTENANCE  (see  tiUe  HvMbamdoMd  Wife.) 
coTenant  on  deed  of,  by  trustee  againal  hoabaad,  626.' 

SERVANT  (see  titles  Bailiff.    Master  and  Servant.) 

SERVICES  AMD  WORKS  {wt  m^Work  and  Labour.) 

SET-OFF  (see  also  title  Accord  and  Satisfaction.) 
plea  of,  in  assumpsit, 

with  a  tender,  026. 

in  general,  931 . 
notice  of,  with  general  issue,  032. 
plea  of,  to  action  by  exeoators  or  administrators,  933. 
notice  of,  in  action  by  executors  or  administrators,  933  a. 
plea  of,  to  action  against  executors  or  administrators,  033  A. 
notice  of,  in  action  against  executors  or  adminbtrators,  ib. 
plea  of,  in  action  by  assignees  of  a  bankrupt,  Ac,  033  e, 
notice  of,  in  action  by  assignees,  &o,  999  d. 

plea  to  action  for  goods  sold,  Uiat  they  were  sold  by  jdaiaiiff 'a  inetor  as 
a  principal,  plaintiff  being  unknown  to  defendant,  and  that  al  tfie  tiiaia 
of  the  contracts  the  defendant  had  a  set-off  against  the  factor,  030. 
subject-matter  of, 

on  a  judgment,  034. 

on  a  recognisance  and  simple  contract^  035. 

on  a  lease  for  rent,  036. 

on  a  bond,  036  a.  969. 

on  a  bill  of  exchange,  accepted  by  plaintiff,  937. 

indorsed  by  plaintiff,  t^. 

on  a  promissory  note  made  by  plaintiff,  938. 

on  a  promissory  note  indorsed  by  plaintiff,  ib. 

for  use  and  occupation,  ib, 

for  work  and  labour  and  materials,  939. 

for  goods  sold,  ib, 

money  counts,  interest,  and  account  stated,  t6. 

for  other  debts,  (see  the  debts  staied  in  the  common  aummpUi  emmtSp 
title  Assumpsit^  and  the  respective  heads  of  this  Index,') 
plea  of,  in  debt,  9bGb.  (see  the  pleas  in  Assumpsit,) 

in  debt  on  bond,  968. 

on  two  bonds,  set-off  on  two  bonds,  969. 

in  coven  it  nt,  1021. 
replications  in  assumpsit, 

nil  debet,  1158. 

nul  tiel  record  to  set  off  on  recognisance,  ib. 

statute  of  limitations,  1159. 
replications  in  debt,  1173. 
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SEVERALTY, 

leisin  of  estate  in,  pleaded,  560. 

SHERIFF  (see  tiUe  Sheriff's  Officer.) 

declaration  against  a  prisoner  in  cnstodjr  of,  14,  15. 

against  two,  where'  one  in  castody  of  sheriflT,   and  the  other 
of  the  marshal,  15. 
assumpsit  against  attorney  for  not  patting  in  bail,  whereby  sheriff  fixed,  374. 
debt  against  sheriff  for  escape  nncler  a  ca.  ta.  416,  (see  title  Eicape.) 

by  assignee  of,  on  bail  bonds,  445,  (see  title  Bail  BmuL.) 

by  assignee  of  replevin  bond,  456. 

on  32  Geo.  2.  c.  28.  s.  1  and  12,  by  party  grievedp  against  sheriff 
for  extortion,  &c.  501. 

on  28  Elix.  o.  4.  and  48  Geo.  3.  c.  46.  s.  5,  504. 

on  28  Elix.  c.  4.  (or  ^^40,  penalty  for  extortion,  511  a. 

on  23  Hen.  6.  c.  9.  qui  tarn  for  extortion,  and  for  refusing  to  take 
bail,  .509. 
case  against, 

for  illegal  distressea,  717  to  726,  (see  title  Ditiren.) 

for  excessire  levies,  727  to  730,  (see  title  Xevy.) 

for  escapes,  737  to  745  (see  tide  Eseape.) 

for  false  returns,  740,  748  to  750  (see  title  Fabe  ReNrH.) 

for  not  taking  replevin  bond,  740. 

for  taking  insufficient  pledges  in  replevin,  754. 

for  not  assigning  bail  bond,  755. 

op  8  Ann.  c  14,  for  not  leaving  year's  rent,  818. 

on  23  Hen.  6.  c.  9,  for  refusing  bail,  821. 

on  28  Elia.  c.  4,  for  extortion,  827. 

SHERIFFS  OFFICER  (see  title  Sheriff.) 
assumpsit  by,  for  fees,  72. 

SHIPS  (see  titles  Captain.  Charter-party.  Freight.  Policy  of  Inturance.  Sailor.) 
assumpsit, 

for  demurrage  (see  title  Demurrage,) 

for  moorage  of,  49. 

for  hire  of,  00. 

for  passage  on  board,  63. 

for  work  and  labour  with,  76. 
case  for  negligence  in  managing  of,  713,  14. 
case  for  slander  respecting  sea  worthiness  of,  641/). 
trover  for,  (see  title  Trover)  835. 
trespass  for  seizing  of,  862,  3. 

SHIPWRECK, 

loss  by,  stated,  190. 

SHOOTING, 

debt  against  party  unqualified,  for  using  a  gun,  Scc.  506,  7. 

trespass  for  shooting  a  dog.  Sec.  860. 

trespass  for  wounding  plaintiff  with  a  pistol,  852. 

SHORT-ALLOWANCE  MONEY, 
assumpsit  for,  66. 

SIGHT, 

assumpsit  on  note  payable  after,  133. 

SIMILITER, 

replication  of,  special  or  general,  L144,  o. 
rejoinder  of,  1219. 
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SIX  CLERKS, 

declaratioD  by  one  for  bnainess  done,  70. 

SLANDER, 

declarations, 

Fi^  libeU, 
for  libel  indirectlj  aocasing  plaintiff  of  perjury  or  other  speeiffc  offence, 

second  eonnt,  014. 

third  count,  625. 

for  a  libel  directly  aecnstng  plaintiff  of  a  theft  or  other  specific  offence, 
627. 

for  a  libel  imputing  no  specific  offence4  or  imputing  want  of  moral  con- 
duct, 627  a. 

for  a  libel  of  plaintiff  in  his  profe$ium  as  an  attorney,  for  a  libel  BpoQ 
himself  and  another  in  his  mode  of  conducting  a  commission  of  bank* 
ruptcy,  620. 

for  a  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  maater, 
in  a  letter  to  a  person,  who  in  consequence  refused  to  take  him  into 
his  service,  630  c. 

for  a  libel  in  a  newspaper,  632. 

for  a  libel  in  a  letter,  ib. 

for  a  libel  containing  distinct  passages  of  Kbelfoiis  matter,  ib. 

For  verbal  Slander, 
for  slanderous  words  iudirecUy   accusing  plaintiff  of  a  tpeeifie  offemee^ 

633. 
second  count,  636. 
for  charging  plaintiff  with  perjury  in  the  execution  of  a  writ  of  inquiry, 

with  a  special  inducement  to  explain  the  words,  637. 
for  slanderous  words  directly  accusing  the  plaintiff  of  perjury  or  other 

epecifie  offence,  638. 
second  count,  630. 
for  words  slandering  plaintiff  in  his  office^  as  for  accusing  a  justice  of  the 

peace  with  having  pocketed  fines  forfeited   by  persons  convicted  by 

him,  640. 
for  words    slandering  plaintiff  in  his  profemion,    aa  for  slandering  an 

attorney,  641  a. 
for  accusing  a  governess  of  fornication,  64 1  c. 
for  words  slandering  plaintiff  in  his  trade  as  by  calling  him  a  rogne.  Ac 

641  if. 
second  count,  641/. 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  641^, 
by  keeper  of  bathing-rooms  for  words  imputing  a  propensity  to  conmit  an 

unnatural  crime,  spoken  in  answer  to  a  question  put  to  deleodaot  by  a 

third  person,  641 1. 
second  count,  611  i*. 

for  slander  actionable  only  by  reason  of  epecial  damage,  641 1u 
special  damage  that  plaintiff  lost  acquaintances,  &c.  641  m. 
for  slander  of  title,  in  procuring  a  third  person  to   attend  at  a   public 

auction  room,  and  slander  plaintiff's  title  to  the  estate  he  was  aboat  to 

sell  there,  641  n. 
second  count,  641  o. 
for  saying  to  a  person  who  was  about  to  hire  plaintiff's  ship,  that  abe  was 

broken  and  unfit  to  proceed  to  sea,  whereby  lie  refused  to  hire  alup,641  p. 
for  slander  where  the  words  are  spoken  ironically,  641  q, 
for  slaaUer  where  it  is  to  be  collected  from  question  and  answer^  641  r. 
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SLA  N  D  ER-<con/tittte<£ ) 
Pleas  ill  bar  in, 

that  plaintiff  was  gniltjr  of  theft,  1031.  * 

that  plaintiff  was  pilty  of  perjury,  1033,  1037. 

that  plaintiff  was  insoUent,  1034. 

defendant  merely  a  repeater  of  the  slander^  1035. 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging 

j>Iaintiff,  a  proctor,  with  having  been  suspended  three  times,  i6. 
that  defendant  instituted  proceedings  by  way  of  complaintp  ib. 
that  letter  was  sent  to  commanding  officer,  that  plaintiff  might  be  brought 

to  a  court  martial,  1037.  . 

plea  to  declaration  for  libel  accusing  plaintiff  of  perjury,  that  plaintiff  did 

perjure  himself  in  his  answer,  t6. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  uot,  1040. 
BepUcation  de  vguriA,  1186. 

SOLE  TENANCY, 

plea  of,  in  dower,  1310. , 

SOLICITOR  (see  title  Attorney.) 

SOLVIT  AD,  OR  POST  DIEM  (see  title  Payment.) 

plea  of  iohii  ad  diem  to  debt  on  money  bond,  974,  5,  6. 

poet  diem,  976. 

to  debt  on  annuity  bond,  ib, 

to  debt  on  bail  bond,  982. 

to  debt  on  judgment,  906. 
replication  denying  pleas,  1176. 

SON  ASSAULT  DEMESNE  (see  tides  MoUiter  Manus  Impotuit.     Treepau.) 
plea  of,  generally,  and  notes,  1067. 

moiliter  manue  impotuit  to  preserve  peace,  and  eon  anauU  demeene, 

1069. 
in  defence  of  defendant's  father,  &c.  1070. 
assault  to  preserve  the  peace,  1071. 
replications  to,  de  injurtA,  Ac.  1201,  2. 

SOUTHWARk  COURT  (see  title  Inferior  Canrte.) 
declaration  in,  23. 

SPECIAL  ORIGINAL  (see  tide  Onginal  Writn.) 

SPECIALTIES  (see  ddes  Bond.    Covenant.   Debt.    Deeds. 

STALLION, 

assumpsit  for  use  of,  60. 

STANDING  OF  CARRIAGES, 
assumpsit  for,  48. 

STATUTES  (see  Ude  Utee.) 

tide  by  private  statute  pleaded,  579. 

commencement,  &c.  of  declaraUons  by  or  against  clerks,  &c.  empowered 

to  sue  under,  36  a. 
ateumpeit  for  double  rent,  on  II  Geo. 2.  c.  19,  s.  18,-^5. 
for  calls,  under  a  road  act,  53. 

on  14  Geo.  3.  o.  78,  for  contribution  to  party-walls,  247  to  250. 
debt  agSiinst  subscriber,  on  statute,  for  road  call,  390. 

the  like  for  road  calls,  on  another  stattte,  giving  a  general  form 

of  declaring,  ib. 
for  canal  call,  under  a  private  act,  391. 
on  land  tax  redemption  Bct,  432. 
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STATUTES— (caji/t«irccO 

Debt  on — (coAtinued) 

by  Party  grieved^ 

oo  land  Ux  redemption  act,  432. 

on  4  Geo.  2.  c.  28,  bj  lan^ord  against  tenant  for  double  vake 

for  not  quitting,  493. 
on  11  Geo.  2.  c.  19.  s.  18,-495. 

on  11  Geo.  2.  c.  19.  s.  3, — 495  b.  [oat,  485. 

on  2  &  3  £dw.  6.  c.  13.  a.  1,  for  treble  ¥alae  of  titlies  not  aet 
00  2  &  3  Ed  w.  6.  c.  13,  for  treble  valne  of  syha  r«nhup  not 

set  oat,  498. 
on  9  Ann.  c.  14.  s.  2, — 500  a. 
on  5  Geo.  3.  c.  14.  s.  3,  bj  owner  of  6sberj,  for  £5  pcnaltj 

in  tisbing  there,  500. 
oo  32  Geo.  2.  c.  28.  s.  1  &  12,  with  count  on  23  HeQ.6.  e.9, 

against  bailiff  for  extortion  and  for  treble  damages,  501. 
on  29  Elis.  €.  4»  and  43  Geo.  3.  c  46.  s.  5.— 504. 
on  17  Geo.  2.  c.  3.  a.  3,  againat  overseer  for  refuHog  infec- 
tion of  poor  rates,  504. 
by  common  Informer^ 

on  5  Ann.  c.  14,  for  nsing  gun  to  kiU  game,  506. 

on  9  Ann.  c.  25,  for  exposing  game  to  sale,  507  a. 

on  28  Geo.  2.  c.  12,*--508. 

on  58  Geo.  3.  c.  75.  s.  3,  ib. 

on  5  Ann.  c.  14,  against  alehouse-keeper  for  having  liare  io 

possession,  id. 
on  2  Geo.  3.  c.  19,  for  killing  pheasant  out  of  season,  t&. 
on  39  Geo.  3.  c.  34.  s.  3,  for  having  partridges  out  of  season, 

509. 
on  Id  Geo.  2  c.  19.  s.  2,  for  running  a  horse  for  plate  less 

than  £50  value,  t&. 
on  23  Hen.  6.  a  9,  against  sherifT,  for  refusing  to  lake  bail,  and 

for  extortion,  ib, 
on  28  Eiiz.  o.  4,-51 1  a. 
on  12  Ann.  8.2.  c.  16,  for  usury,  512  to  516. 
on  7  Geo.  2.  c.8,— 516. 
on  2  Geo.  2.  c.  23.  s.  24,-516  b. 
on  55  Geo.  3.  c.  137.  s.  6,^— 5l6c. 
Covetuifit, 

title  by  private  act  of  parliament  pleaded,  579. 
statute  of  uses  pleaded,  578. 
Case  on  Statvtes, 

on  2  W.  <!'  M.  sess.  1.  c.  5.  s.  5,  for  illegal  distress,  717  to  726  (sec  tide 

Distress.) 
for  distraiuing  tools  of  trade,  when  saOicient  other  goods  on  preniies 

to  be  answerable,  718  a. 
on  52  Hen.  3.  c.  II ,  for  illegal  distress,  720. 
for  distraining  a  second  time  on  same  goods,  720a. 
for  selling  under  a  distress  without  having  goods  appraised  by  two  sw< 

appraisers,  725. 
for  selling  a  growing  crop  under  a  distress,  before  the  same  had 

gathered  and  appraised,  contrary  to  the  11  G«o  2.  c.19.  s.  8. — 725  c. 
against  a  broker,  on  17  Geo.  3.  c.  93,   for  not  giving  a  copy  of  the 

charges  of  a  distress,  726. 
against  plaintiflT's  landlord,  for  not  indemnifying  him  against  a  distress 

made  on  his  goods  by  the  ground  landlord,  727. 
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STAT  UT  ES--{coutinued) 
Case— (continued) 

for  iafringing  copyright,  &c.  760,  1,  2,  4. 

for  not  carrying  away  great  tithe,  782. 

00  H  Ann.  c.  14,  against  sheriflT,  for  not  leaving  year's  rent,  818. 

on  23  Hen.  6.  c.  9,  for  refaaing  bail,  821. 

on  24  Geo.  3.  against  justice  for  refasiiig  bail,  825.  [action,  827. 

on  28  Elia.  c.  4,  against  shcriflT  for  extortion,  at  the  suit  of  plaintiff  in 

priBcipe  for  special  original  against  hundred,  on  7  &  8  Geo.  4.  c.  31, 
where  a  building,  machinery,  and  goods  were  destroyed  by  rioters, 
827  a. 
Tretpan. 
,    on  8  Hen.  6.  o.  0,  for  forcible  entry  and  detainer,  865. 

against  inferior  tradesman,  on  4  &  5  W.  <;(;  M.  c.  23.    s.  10,  for  bant- 
ing, &c.  872. 

against  inferior  tradesman,  on  statute,  for  fishing,  875. 
Pleas,  Sfc, 

bankruptcy  under  6  Geo.  4.  c.  16,  016,  970,  1020. 

insolvent  act,  919,  921,  and  Addenda  to  page  921. 

Westminster  court  of  conscience  act,  939  a. 

sUtute  of  limiutions,  940,  941,  971,  1030,  1067. 

affidavit  on  8  &  9  W.  3.  c.  27.  a.  6,  as  to  escapes,  961. 

to  debt  on  annuity  bonds,  no  memorial,  Sec.  975. 

that  bail  bond  given  for  ease  and  favor,  98 L. 

to  debt  on  statutes,  996,  7,  8. 

plea  of  general  issue  by  solicitor  of  customs,  under  9  Geo.  4.  c.  25, 1030, 

avowry,  &c.  for  rent,  on  LI  Geo.  2.  c.  19.  s.  22,  1047. 

avowry  where  goods  distrained  under  8  Ann.  c.  14,  1051. 

avowry  for  double  rent,  1054. 

cognieanco  as  bailiff  of  executor,  on  32  Hen.  8.  c.  37,  1055. 

plea  in  trespass,  justifying  under  bankrupt  act.  1062, 

plea  in  trespass,  by  justice  of  peace,  of  tenders  of  amends,  under  24  Geo.  2. 
c.  44.  s.  2,  1065. 

plea  of  disclaimer  of  title,  and  tender  of  amends,  1066. 

plea  justifying  under  a  right  of  way  under  an  inclosure  act,  1127.  . 

plea  by  surveyor  under  highway  act,  13  Geo.  3.  c.  78, 1136. 

plea  of  prior  conviction  of  an  assault  on  9  Geo.  4.  c,  31,  1073. 

plea  of  right  of  way  under  inclosure  act,  1127. 

plea  by  churchwardens,  justifying  turning  plaintiff  out  o^  house,  on 
59  Geo.  3.  c.  12.  s.24,  1137. 

RepUcations, 

to  pleas  of  bankruptcy,  &c.  1148. 

to  pleas  of  insolvent  act,  1149,  1150. 

statute  of  limitations  to  plea  of  set  off,  1 158. 

to  plea  of  court  of  conscience  act,  defendant  indebted  more  than  40s.  1159. 

to  statute  of  limitations,  1160,  1,  2. 

to  debt  on  annuity  bonds,  1175. 

to  debt  on  statutes,  1184. 

in  replevin,  that  annuity  void  for  defective  memorial,  11^. 

Eejoinders. 

to  replication  to  plea  of  insolvency,  1220. 

to  replication  to  statute  of  limitations,  1223,  4. 

Suggestions. 

in  debt  on  8  cS:  9  W.  3.  c.  1 1.  s.  8,  1200  (see  title  Suggestions  in  Debt.) 

Writ  of  Partition.  : 

on8&9W.  3.  c.  31,  1390. 
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STATUTE  OF  FRAUDS, 

plea  of  to  aciioD  on  gvarantee^  900. 

STATUTE  OP  LIMITATIONS  (me  iiOe  Limiiatious.y 

STEAM  ENGINE, 

aasampsit  for  not  fixing  according  to  agrtement,  331. 

STEWARD  OP  A  MANOR, 

assumpsit  bj»  for  fees»  73. 

STIPULATED  DAMAGES  (see  UUe  Aaaui^ei.) 

when  proper  to  declare  for  them,  and  form  of  declaration^  297. 

STOCK, 

aisampsit  for  not  replacing,  296,  and  note  as  to. 
debt  on  bond  U>  replace,  Ac*  443. 

STOCK  JOBBING,  [518. 

debt  on  7  Geo.  2,  c.  8,  for  penalties  for  stock-jobbing  on  a  sale  of  stock, 
secopd  coant  for  stock-jobbing  on  a  purchtue  of  stock,  5166. 
plea  to  debt  on  bond  that  it  is  void  for,  96B. 

SUBPCENA, 

case  against  witness  for  not  obeying  a  sub.  duces  (ec»iM,  757. 

SUBSCRIBER  (see  UUe  CalU.) 

SUCCESSION, 

title  by,  as  to  rectorjp  pleaded,  57S. 

SUGGESTIONS,  &c.  of  BREACHES, 
on  8  &9  W.  3.  c.  11.  s.  8. 

on  jadgnient  in  K.  B.  by  defanlt  in  debt  on  bond,  where  breaches  stated 
in  declaration,  with  prayer  of  writ  of  inquiry  and  award  thereof,  120SI. 

the  like  in  another  form,  1*270. 

the  like  in  another  forui»  iL 

UielikeinC.P.  1271. 

the  like  in  the  Exchequer,  tb. 

writ  of  inquiry  in  same  case,  1273. 

the  like  in  another  way,  1274. 

the  like  in  the  Common  Pleas,  ib. 

the  like  in  the  Exchequer,  1275. 

inquisition  and  return,  8^  9  W.  3.  c.  11.  s.  8,  t^. 

final  judgment  in  K.  B.  on  8  &  9  W.  c.  1 1 .  s.  8,  ib, 

after  return  of  inquisiUon,  1276. 

the  like  in  another  form,  1377. 

judgment  and  suggestion  on  8  d:  9  W.  3,  where  breach  of  eoodilioa  not 
stated  in  declaration,  1278. 

the  like  on  mortgage  bond,  1279. 

writ  of  inquiry  in  K.  B.  on  8  &  9  W.  3.<-1280. 

the  like  in  K.  B.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281. 

the  like  in  another  form,  1282. 

another  form  where  breaches  were  assigned  in  the  dedaratioD  or  repli- 
cation, and  final  jodgment  is  stayed  till  damages  assessed,  ib* 

judgment  on  issue  of  nul  tiel  record^  and  suggestion  of  breaches  not 
signed  in  declaration  or  repKeation,  1283.    , 

prayer  of  inquiry  and  award  thereof,  1284. 

continuance,  ib» 

issue  and  suggestion  of  breaches  after  aoit  est  factum^  on  ^&  9  W.  3, 
award  of  venire  tarn  ad  triandumt  quam  ad  inquirendym,  1285. 

the  like  in  another  form,  128(1. 
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SUGGESTIONS,  &c,  of  BREACHES— (oonltfiifecf) 

Mg^estioQ  of  breach  of  oondition  which  has  been  before  set  out  in  decla- 
ration or  plea,  with  award  of  venire  tarn  ad  triandum,  Sfc.  1287. 

another  form  where  breach  of  condition  U  stated  in  declaration  or  repli^ 
cation,  t6. 

jadgment  after  Tcrdict  and  assessment  of  damages,  on  stat  B  ds  9  W.  9* 
c.  11.  s.  8,  ib» 

snggestiont.  of  three  farther  breaches  to  be  entered  on  roll,  in  order  to 
foand  tetre  facias  for  sach  further  breaches,  1288. . 

«e^e  faeias  for  three  further  breaches  of  condition  of  bond  which  judg- 
ment had  been  obtained,  1290. 

declaration  where  defendant  appeared  to  second  scire  facioB,  1292. 

writ  of  inquiry  thereon,  defendant  having  suffered  judgment  in  scire  faeioM^ 
1293. 

inquisition  thereon,  1294, 
,  final  judgment  thereon,  1296. 

SUGGESTIONS  of  DEATH,  m. 

in  K.  B.  by  bill,  where  one  of  plaintiffs  died  between  writ  and  declaration, 

the  like  where  one  of  defendants  so  died,  ib, 

the  like  in  C.  P.  19. 

suggestiona  where  one  defendant  died  after  declaration  and  before  plea,  890. 

the  like  where  death  between  plea  and  replication,  1142. 

SUMMONS, 

against  members  of  parliament,  27  a. 

to  tenant  to  appear  in  dower,  1313. 

writ  of,  in  dower,  by  steward  of  manor  court,  1829. 

summons  on  plaint  in  nature  of  writ  of  entry,  1343. 

return  to,  1344. 

entry  of  award  of  summons,  1348,  9. 

in  writ  of  right,  1366,  6. 

summons  ad  jungendum  awlium,  1370. 

return  thereto,  ib^ 

summons  in  writ  of  right  to  elect  grand  assise,  1376, 

alias  writ  of  on  that  occasion,  1377. 

returns  thereto,  1378. 

pharies  summons  awarded,  1380.. 

entry  of  award  of  wriU,  1380,  1383. 

SUPRA  POTEST. 

payment  sutpra  protest  stated,  160. 
acceptance  supra  protest  stated,  178,  7« 

SURETY  (see  title  Guarantee.) 

SUROEON, 

assumpsit,  by,  for  attendance,  &c.  83,  4. 

SUR-REBUTl'ER, 
form  of,  1236. 

SUR-REJOINDERS, 

common  form  of,  1235.  < 

conclusion  to  the  country,  ib, 

with  a  verification,  ib.  [1234. 

in  assumpsit  that  note  not  made  for  debt  due  before  bankrupt's  discharge, 
rejoinder  in  replevin,  1236. 
in  trespass  that  notice  to  quit  waived,  ib. 
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SURRENDER, 

of  lease  pleaded,  575  a, 

of  copjbold  to  use  of  will,  death  of  testator,  abd  admittanccy  See.  6M. 

of  copyhold  to  ase  of  parcbaser,  and  admittance,  588,  9. 

in  discharge  of  bail,  stated,  745. 

8URVEVOR, 

assampsit  by,  for  his  bill,  80. 

plea  in  trespass  by,  under  highway  act,  13  Geo.  3*  c.78.  1138. 

SURVIVING  PARTNER  (see  titfesilsffyiiect.   Eiceeutan.   Partnen,^.) 


TAIL,  SEISIN  IN  FEE  {tee  TUIe Pleaded.) 
pleaded,  562. 
recovery  as  to,  pleaded,  582. 

TALES, 

award  of,  in  dower,  1322. 

TAXES, 

debt  against  assignee  for  rent,   and  account  of  land-tax    redeemed  by 

lessor,  431. 
debt  on  land-tax  redemption  act,  432. 

TENANCY  (see  Title  PUaded.) 
by  lease,  pleaded,  550. 
from  year  to  year,  1047,  1058,  1102,  1127. 

TENANCY  IN  COMMON, 
pleaded,  571,  1391. 

TENANTS  IN  COMMON, 
estate  in,  pleaded,  571. 
demise  by,  in  ejectment,  stated,  885. 
avowries  aud  cognizances  by,  105<S,  7. 
declarations  in  covenant  by,  against  co-tenant,  1297* 
pleas  thereto,  1298  to  1300. 
dedaration  in  partition  by,  1391. 

TENDER, 

plea  of, 

in  assumpsit,  and  general  issue,  and  set-off  as  to  residue,  922,  3. 
in  debt,  955. 

defendant's  readiness  to  perform  obligation  and  plaiatiffV  dis- 
charge, 991,  d^c. 
in  covenant, 

generally,  1021. 

of  rent  on  the  land,  1018. 
in  trespass, 

Of  amends  by  officers  of  excise  or  customs,  1063. 
by  a  justice  of  the  peace,  1065. 
involuntary  trespass  and  tender  of  amends,  1066. 
in  writ  of  right, 

tender  of  demy  mark,  1372,  3. 
replications  to, 

in  assumpsit, 

denial  of  tender  and  nil  debet  as  to  set-oflT,  1 151. 
a  writ  issued  before  tender,  1152. 
a  writ  with  continuances,  115S3. 
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TENDER    (continued) 

replications  to^coiiHnif^d) 

in  assumpsit — {continued) 
a  prior  demand,  1154. 
a  subsequent  demand,  1155. 

admission  of  tender  and  similiter  to  general  issue,  1156. 
in  debt,  1 172. 
pleas  in  bar  in  replevin, 

tender  as  to  part,  1191. 
tender  of  amends  before  impoanding,  1199. 
replications  in  trespass, 

that  amends  not  sufficient,  1201. 
rejoinders  in  assumpsit, 

that  when  plaintiff  issued  writ  he  had  no  cause  of  action^  1221. 
shewing  actuAl  time  of  issuing  writ  in  K.  B.  ib. 
the  like  in  the  Exchequer,  1222. 
no  prior  demand,  1223. 
no  subsequent  demand,  ib. 
denying  record  of  writ^  1224. 
replications  in  repTeTin, 

denial  of  tender,  1228. 

a  subsequent  demand,  1229. 

TERM  (see  titles  Deelaratum.     Title  of  Term.) 

TERM  FOR  YEARS  (see  TUh  Pleaded.) 
pleaded,  in  possession,  664. 

infntmro,  66B. 
from  year  to  jear,  demise  for,  1047»  IO589  1102,  1127. 

THEFT  (see  Utle  FeUmy.) 
TIMBER  (see  tiUe  TVees.) 

TIME  (see  Title  of  Declaration.) 

how  to  be  stated  in  trespass,  and  as  to  *' on  divers  days,  See"  850,  n. 
demurrer  to  declaration  for  not  stating  time,  1248. 
the  like  for  laying  promises  on  impossible  day,  1250. 
the  like  for  stating  assault  to  have  been  committed  on  divers  days  and 
times,  12M. 

TITHES, 

assumpsit  for  use  of  premises  and  predial  tithes,  46. 

for  use  of  lands  with  right  to  take  tithes,  ib. 
composition,  67,8. 
small  tithes,  58. 
debt  for  treble  value  of,  495,  8. 
case  for  not  removing  of,  782. 

obstructing  way  to  carry  off,  810. 
ejectment  for,  886. 
justifications  in  trespass  for,  1128. 

TITLE  OP  DECLARATION, 

of  declaration,  12,  note  a. 

of  pleas  (see  title  Pleas.) 

of  replications  (see  title  Replicatums.) 

demurrer  for  wrong  title  of  term,  1247. 
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TITLE, 

declaration  for  not  making  one  againat  vesdor,  967*  290. 

general  coont  for  not  making  a  good  title  ta  premiiea  for  reaidue  of  Cem 

in  a  reasonable  time,  289  a. 
against  a  publican  for  not  having  title  to  assign,  290.  [5411 

eoTenant  againat  Tendor  for  breach  of  good  title,  wherebj  plaintiff  ejected, 
case  for  slander  of,  641  n,  641  p« 

TITLE  PLEADED, 

when  safficient  merely  to  state  possession,  l€i5S,  note  *,  1059,  note  ',  1092/ 
note  \  1119,  note  ^. 

Nature  of  Tenure. 
tenure  of  free  bareage,  500. 
tennre  in  garelkind,  ISM. 

JBiiate  and  Quantity  of  JniereH, 
inducement  that  lessor  was  seised  in  fee-aimple,  660. 
seisin  in  fee,  &c«  in  husband  and  wife  in  right  of  wife,  561,  1359,  1961. 
seisin  in  the  king  or  a  corporation,  561. 
seisin  in  taili  562. 
seisin  for  life,  %b» 

the  like  by  a  rector,  in  right  of  his  rectory,  563. 
tenancy  by  curtesy  or  by  dower,  ib.  1399. 
by  assignee  of  lessor  being  a  termor,  against  lessee,  564. 
by  executor  of  lessor  being  a  termor  against  lessee,  for  a  breach  of  eoTe- 

nant  after  testator^s  death,  565. 
against  executor  of  lessee  for  a  breach  of  covenant  after  hb  death,  5655. 
by  executor  of  lessor  in  another  case,  565  a. 

inducement  that  premises  were  copyhold,  and  lessor  seised  thereof,  t6. 
the  like  in  a  more  concise  form,  567. 
customary  freehold,  i5. 
seisin  in  fee  of  advowson,  1303,  td05. 

Eitaie  and  Time  of  Enjoyment, 
tenancy  for  years,  550. 

tenancy  from  year  to  year,  1047, 1058, 1 102, 1127. 
seisin  in  fee  in  reversion,  568,  1330,  1333,  1365,  6. 
interest  in  a  term  to  commence  tn  futuro,  568. 
remainder  in  fee  in  a  copyhold,  560. 
aeisin  in  fee  of  advowson,  with  manor  appendant,  1308* 

Eitaie  and  Number  of  Owners, 
estate  in  severalty,  560. 

estate  in  joint  tenancy,  and  death  of  one  and  sole  seisin  of  survivor,  570. 
estate  in  coparcenary,  t5. 
tenancy  in  common,  571, 1391. 
pleadings  in  partition,  by  cu-heiress  in  gavelkind,  1397« 

Mode  of  acquiring  the  Title. 

by  descent  in  fee,  571  a.  1304, 1330,  1333,  1360, 1. 
by  descent  of  gavelkind  lands  stated,  1398,  d:c. 
by  succession  of  a  rector  on  death,  573. 

Sreseutation  and  induction  to  a  rectory  stated,  1305. 
y  marriage,  573. 
by  feoffment,  t5. 1374,  5. 
by  lease,  574. 

by  assignment  of  a  term  to  the  plaintiff,  575. 
by  surrender  of  a  leaseliuld  interest,  f>7o  a, 
by  covenant  to  stand  seised  to  uses,  576. 
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TITLE  PLEADED— <eoR(tm(«</) 

Mode  ofacffuxrmg  the  Title — (eoiUmved) 

by  bargain  and  sale  enrolled,  576. 

by  lease  and  release,  678. 

by  lease  and  release  of  advowson,  1904. 

by  private  act  of  parliament,  579  a. 

by  lease,  &c.  from  the  king,  580. 

by  fine  levied  by  husband  and  wife,  of  inheritance  of  wife,  t6. 

the  like  with  proclamations,  583. 

deed  to  lead  the  nses  of  recovery,  and  recovery  accordingly,  i6. 

the  like  more  fully  pleaded,  583  a. 

surrender  to  the  use  of  will,  and  death,  and  presentment  thereof,  and  ad- 
mission of  devisee,  586. 

surrender  to  the  use  of  a  purchaser,  688. 

presentment  of  surrender  at  a  subssquent  court  to  surrender,  589. 

enfranchisement  of  copyhold  by  lease  and  release,  589  a. 

title  by  devise,  in  fee-simple,  591. 

title  to  a  chattel  real  by  will,  592,  1133, 1361. 
Demurrer  that  defendant,  whose  estate  was  a  particular  one^  has  not  shewn 
who  were  the  persons  seised  in  fee,  1261. 

for  avowing  on  possessory  title  only,  i&. 

TOLLS, 

assumpsit, 

for  passing  over  a  bridge,  50. 
for  g^oods  brought  to  a  market  and  weighed,  ib.  • 
for  live  cattle  sold  in  market,  51. 
for  passing  with  carriages  through  a  turnpike-gate,  t&« 
for  petty  customs,  62. 
for  tonnage  of  goods,  63. 
plea,  justifying  Uking  coals  under  prescriptive  right  to  port  dutiesi  1094. 

TONNAGE, 

assumpsit  for,  58. 

TOOLS  OF  TRADE, 

case  for  distraining  of,  718  a. 

TORTS  (see  titles  CoMe,  Tretpau,  and  the  particular  headM.) 

TOUT  TEMPS  PRIST  (see  title  Tender.) 
plea  of,  by  infant  in  dower,  1316. 

TRADE, 

case  for  slandering  plaintiflT  in,  by  calling  him  a  rogue,  641  df. 
case  for  charging  him  as  being  insolvent,  641  ^. 
case  for  distraining  tools  of,  718  a. 
stated  in  plea  of  bankruptcy,  913. 

TRAVERSE, 

denials  in  general, 

in  covenant,  of  lessor's  seisin  in  fee,  and  notes,  1018. 
of  sssignraent  of  lease  to  defendant,  1019. 

in  trespass, 

formal  traverse,  form  of,  1211. 

general  observations  as  to,  ib, 

of  prescriptive  right  of  common,  ib. 

traverse  of  being  guilty  elsewhere,  or  at  another  time,  1074. 

in  replevin  in  a  replication,  1231. 
demurrer  for  not  tendering  issue  in  fact  traversed  in  replication,  1266. 
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TREASURER. 

commoncement  of  declaration   bj  or   against,  empowered  to  sue  or  be 

8ae(l  by  statute,  30  a. 
assumpsit  at  suit  of,  of  brids^e  company,  for  calls,  53. 
the  like  at  snit  of,  of  canal  company,  ib, 
the  like  in  debt,  393. 
debt  on  bond  at  suit  of,  of  friendly  society,  established  before  lOGeo.  4. 

c.  66.  470. 
the  like  where  society  establUhed  after  10  Geo.  4.  c.  56,  571. 

TREBLE  DAMAGES, 

debt  for,  on  extortion,  501. 

TREBLE  VALUE, 

debt  for,  on  4  Geo.  2.  c.  28,  493. 

on  2  &  3  Edw.  6.  o.  13.  s.  1,  495,  498. 

TREES  (see  titles  Landlord  and  Tenani,     Waste.) 
case  for  cutting  of,  &c,  776,  784. 
trespass  for  cutting  of,  869. 
plea  justifying  cutting  of,  for  overshading  defendant's  ground,  1101E. 

TRESPASS  (see  the  Anahftical  Table.) 
Dbclarations  in, 

general  form  of,  in  the  King's  Bench,  and  notes,  14,  846. 

in  the  Common  Pleas,  and  notes,  19,  848. 
in  the  Exchequer,  20,  849. 
mode  of  framing  of  in  general,  649,  n. 

To  Pers&n$, 
for  an  assault,  spitting  in  face,  beating,  &c.  with  damage,  85Q. 
second  count,  for  a  common  assault,  862. 

for  firing  a  loaded  pistol  at  plaintiflT,  and  wounding  him  thereby,  tf  • 
the  like  for  a  battery,  &c.  on  board  a  ship,  ib, 
for  forcibly  excluding  plaintiff  from  vestry-room,  853.' 
for  pre?enting  plaintiff  entering  qnaker's  meeting-house,  ib, 
busband  and  wife  against  husband  and  wife,  for  a  battery,  854. 
by  husband  alone,  for  the  battery  of  his  wife,  per  qwod,  Sfc,  ib. 
for  criminal  conversation,  855. 

for  debauching  a  daughter  and  servant,  in  trespass,  856. 
by  a  master,  for  the  battery  of  his  servant  per  quad^  8fe, 
for  false  imprisonment,  and  compelling  plaintiff  to  go  to  a  police-oiEoe,  857. 
common  count,  for  false  imprisonment  generally,  057  a. 

To  Personal  Property, 
for  chasing  sheep,  <Src.  with  special  damage,  858. 
second  count,  for  chasing  sheep  or  other  cattle,  859. 
for  seising  cattle,  or  other  property,  as  a  distress,  t^. 
common  count  <fe  banh  atportatig,  ib. 
for  shooting  a  dog,  Ac,  BS0, 

for  running  defendants  cart  against  plaintiff 's  horse,  and  killing  i(«  A. 
for  running  a  carriage  against  plaintiff^'s,  with  special  damage,  &e«  t&» 
for  seizing  plaintiff's  cart  and  horse,  ^c.  861. 
for  seizing  end  detaining  plaintiff's  barge,  802. 

by  master,  for  impressing  mate  of  ship,  whereby  ship  prevented  sailing,  tA. 
for  seizing  plaintiff  s  boat,  and  putting  it  adrift,  863. 

To  Real  Propnty, 
for  trespass  in  dwelling-house,  breaking  doors,  and  seizing  goods,  863. 
count  for  a  common  expulsion,  iU>4,  . 
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TRESPASS— (  etmtinved ) 
Declarations  in — {continued) 
To  Real  Property — (  continued) 
on  Stat.  8  Hen.  6.  c.  0,  for  a  forcible  entry  and  detainer,  865. 
second  count,  on  posseftsion  generally,  866. 

breaking  close,  gates,  and  locks,  with  carts,  &c.  and  special  damage,  ib. 
the  like,  setting  oat  the  name  of  the  close,  or  its  abuttals,  808. 
for  cutting  down  and  carrying  away  trees,  869. 
for  laying  wood  in  close,  ib. 
for  digging  in  coal-mine,  870. 
for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  oWn  use, 

ib. 
for  mesne  profits,  after  recovery  in  ejectment,  ib. 
against  inferior  tradesmen,  for  hunting,  &c.  on  statute  4  &  5  W.  ^  M.  c.  23. 

s.  10,— 872. 
second  count,  for  breaking  close  and  killing  game,  at  common  law,  ib. 
third  count,  carrying  away  game,  873. 
for  entering  with  hounds,  and  killing  deer,'t^. 

Pleas  in. 

In  general^ 
general  issue,  1001. 
the  like  by  several  defendants,  ib, 

the  like  to  a  part,  with  a  special  plea  to  the  residue,  1061  a. 
accord  and  satisfaction,  1062. 
by  one  defendant  in  an  action  against  two,  accord  and  satisfaction  by  the 

other,  after  action  brought,  t^. 
arbitration  and  release,  t^. 
judgment  by  verdict  recovered  by  defendant  against  plaintifT,  for  same 

trespasses,  ib. 
plea  justifying  under  a  commission  of  bankruptcy,  10626. 
lender  of  amends  by  officers  of  excise  or  customs,  1063. 
tender  of  amends  by  justice  of  peace,  under  24  Ge6.  2.  c.  44.  s.  2,  106*5. 
plea,  disclaimer  of  title  in  locu»  in  quo,  and  tender  of  amends,  1066. 
statute  of  limitations,  1067. 

ToPertons. 

ion  atsault  iiemetne,  1067. 

moUiter  manvs  imposuit  to  preserve  the  peace,  1069* 

assault,  &c.  in  defence  of  a  father,  &c,  1070. 

assault,  &c.  to  preserve  the  peace,  1071. 

the  like,  stating  that  plaintiff  made  an  assault  upon  a  third  person,  ib. 

correction  of  an  apprentice  for  disobedience,  1072. 

moderate  correction  of  a  seaman,  ib. 

to  a  declaration  of  assault  and  battery,  that  defendant  was  mnvicled  of 
same  before  two  justices,  under  9  Geo.  4.  c.  31.  s.  *i7,  28,  and  there- 
fore defendant  released  front  action,  1073. 

molliter  manus  imposuit  to  turn  defendant  out  of  plaintifT's  house,  ib. 

the  like  of  a  public-house,  1074. 

the  like  in  resistance  of  plaintiff's  entry,  107*3. 

defence  of  possession  of  a  close,  ib. 

plea  by  two  detetidants,  that  plaintiff  committed  breach  nf  peace  in  house 
of  one,  and  that  other,  as  constable,  took  plaintifT  before  a  justice, 
1076. 

the  like  in  a  more  concise  form,  by  the  private  person  only,  1080. 

plea  justifying  imprisoning  plaintiO*,  and  taking  him  before  a  magistrate,  ^c. 
having  been  guilty  of  a  felony,  on  7  &  8  Geo.  4.  c.  29.  s.  47,  as  a  clerk, 
in  embezzlement  of  defendant's  property,  ib. 

VOL.  HI.  3  a 
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TRES  P  ASS— (  emtinued) 

Pleas  \N—(coKtimued) 

To  Pentnu — {contimued) 
arrest  by  sheriflT's  officer,  &c.  under  latitat  against  plaintiff,  1083. 
the  like  by  sheriff  or  officer  to  whom  the  writ  was  directed,  1087. 
JQStification  by  attorney  under  a  ca.  jo.  1088. 
the  like  by  a  sheriff's  officer  under  a  writ  of  ca.  aa.  1009. 
plea  justifying  the  impriaonment  of  plaintiff  by  defendant,  aaao  officer  of 

the  Palace  Court,,  in  execution  of  a  ca.  an.  issued  out  of  that  court 

against  plaintiff,  upon  a  judgment  therein,  1091. 
justification  under  warrant  of  magistrate,  for  an  assault,  tft. 

To  Penonal  Property. 
justification  of  a  distress  of  cattle  damage  feamaUt  1093. 
justification  of  removal  of  goods,  encumbering  close,  1094. 
plea  to  trespass  for  removing  tunnels,  Sec.  justifying  on  the  groviid  that 

the  tunnels  were  withdrawing  water  from  a  public  rirer,  t6« 
justifying  trespasses  under  a  distress  for  rent,  1094  a. 
justification  of  taking  coals  under  prescriptive  right  to  port  duttea,  t6. 
justifying  killing  dog  for  worrying  sheep,  1097. 
pleas  to  trespass  for  running  defendant's  gig  againat  plaintiff's  mare,  that 

defendant  was  driving  the  gig  along  the  hishwav,  leaving  sufficient  room. 

and  that  the  mare  was  so  badly  managed^  and  so  unruly^  that  thereby 

the  accident  happened,  ib. 

To  Real  Property. 

liberwm  tenementumf  enumerating  the  trespasaeay  1097. 

the  like  in  a  more  concise  form,  1099. 

aeisin  in  fee  by  a  copyholder,  1100. 

justification  by  tenant  for  years,  giving  colour  to  plaintiff,  1101. 

the  like  by  a  tenant  from  year  to  year,  1102. 

justifying  cutting  trees,  because  overshading  plaintiff's  garden,  &c.  t6. 

defect  of  fences,  1103. 

leave  and  licence,  1100. 

for  fishing,  that  locu$  m  quo  was  defendant's  freehold,  ib. 

the  like  that  the  fishery  was  defendant's  several  fishery,  1107. 

the  like  that  defendant  has  a  free  fishery  in  the  fishery^  1108. 

common  of  fishery,  ib. 

locus  in  quo  a  navigable  river,  and  a  public  right  to  fish  therein,  £&. 

plea  by  a  freeholder  a  prescriptive  right  of  common  of  paatore,  1109. 

the  like  by  a  copyholder,  1111. 

prescriptive  right  of  common  by  rector,  1112  a. 

common  pur  cause  de  vicinage,  1 1 13. 

common  of  estovers,  &c.  1115. 

public  way  for  carriages,  &c.  1116  a. 

plea  justifying  defendant's  entering  plaintiff's  close,  and  breaking  gates,  Stc, 
because  a  highway  adjoining  was  out  of  repair,  and  continued  im- 
passable, wherefore  defendant,  through  necessity,  entered,  &6«  lllS. 

public  way  by  prescription  by  a  freeholder,  1118  a. 

the  like  by  a  copyholder  for  a  private  way  in  the  same  manor,  1120. 

prescriptive  right  of  way  that  defendant  has  closes  at  both  ends  of  way, 
1121. 

private  way  by  non-existing  grant,  1122. 

the  like  in  another  form.  1123. 

the  like  of  necessity,  1125. 

the  like  by  tenant  under  a  lease,  or  from  year  to  year,  1127* 

a  private  right  of  'Way  under  a  local  inclnsure  act,  and  award,  ib. 

the  like  to  a  well  to  take  water  by  prescription,  1127  c. 
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TRESPASa— (conHmf^  ) 
Plbas  in — {continued) 

1h  Real  Property — (continued) 

entry  to  toke  tifbe,  1128. 

plea  JRstifying  pvlUpg  down  a  wall,  because  it  obstraded  and  darkened  an 
ancient  light,  1130. 

plea  JQStifying  entering  plaintiff's  close,  and  taking  away  gelding*  that 
plaintiff  had  forcibly  taken  it  away  from  defendant,  1190  a. 

tbe  like  under  a  latitat,  WSOb. 

the  like  under  a  Ji.  fa.  against  plaintiff,  1132. 

the  like  under  a  fa,  /a.  against  anofher  person,  1134. 

the  like  by  sheriff  under  a  ^.  fa.  1136. 

bv  surf ey or  under  highway  act,  IS  Geo.  3.  c.  78, — 1136. 

plea  justifying  entering  house  and  turning  out  plaintiff  and  his  goods,  by 
one  defendant  as  churchwarden,  and  the  other  as  Qonstable,  updar  a 
magistrate's  warrant,  to  put  the ehorch wardens  and  p?erseers  ip  posses- 
sion, in  pursuance  of  59  Geo.  3.  c.  12.  s.  24,  plaintiff  having  intruded 
himself  into  the  house,  1137. 

justifying  entry  to  make  distress  ou  goods  fraudulently  removed,  }137y. 

Rbplications  in, 

In  general, 

1.  predndi  non,  1201. 

2.  conclusion  with  a  rerification,  t6. 

to  plea  of  tender,  that  the  amends  were  not  stifficient,  ib. 
to  ptea  of  verdiet  recovered  against  plaintiff,  denying  the  verdict  was  for 
same  causes  of  action,  ib. 

To  Persons, 
de  injuria,  or  de  son  tort  demesne,  120). 
de  injurii  to  son  assault  deme9m$  V^^* 
to  plea  of  son  osmult  demesne,  that  assault  wa^  made  to  turn  defendant 

out  of  a  house,  ih, 
to  plea  of  defence  of  possession  of  dose,  riglit  of  way  over  it,  1208. 
to  justificatioo  under  latitat  and  warrjipt,  protes|,iDg  issuing  of  writ  and 

warrant,  and  de  injiirid  as  to  residue,  124)4. 
to  justification  under  latitat,  a  battery,  A'c.  because  plaintiff  attempted  to 

escape,  that  defendant  beat  pl4intiff  more  than  was  necessary,  1205. 

To  Personal  Property, 
to  a  justificatioo  of  distress  damage  feasant,  demise  b^  £.  F.  to  plaintiff 

and  de  injuria^  1205. 
to  a  justification  taking  cattle  damage  feasasU,  that  plaintiff  had  right  of 

eammius  in  locus  in  quo,  1200. 
to  the  like,  defect  of  fences,  ih. 
to  the  like,  thiit  defendant  concerted  distress,  1207. 
the  like  under  a  Ji,  fa,  that  writ  of  error  allowed,  ib. 

To  Real  Property, 

to  liberum  tenementutn,  deniHl  of  plea,  120B. 

to  liberum  tenementum,  demise  by  defendant  to  plaintiff,  1200. 

to  a  plea  of  licence,  denial  of  licence,  t^. 

to  plea  of  licence,  a  countermand,  1210. 

to  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,  ib, 

to  the  like,  that  defendant's  cattle  were  unruly,  ^-c.  ib, 

So^pieaof  prrscripdve  riglit  of  common,  denial  of  the  right,  1211. 

Id  plea  of  right  of  eomnion,  approvement  of  common,  1212. 

observations  on  traverses  of  rights  of  common^  and  ways  in  general,  ib. 

3  A  2 
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New  Assignments  in, 

To  p€r$ons, 
to  plea  of  son  astauli  demesne^  a  diflTerent  assault,  1213. 
to  justiGcation  ancler  process,  imprisonment  before  issuing  process,  1214. 

To  Personal  Property. 
to  justification  under  a  right  of  way,  extra  viam,  1215. 
that  the  corn,  Ac.  was  different  corn,  ib* 

To  Real  Property. 
to  liberum  teuemoitum,  new  assignment  setting  out  abuttals,  121^ 
the  like  of  abuttals  towards  a  place,  1217. 

to  plea  of  right  of  waj,  trarerse  of  waj,  and  extra  vtcMiy  4^.  tft. 
the  like  merely  new  assigning,  1218. 

Rejoinders  in, 

1.  similiter  to  replication  concluding  to  the  country,  1232. 

2.  rejoinder  to  a  replication  concluding  with  a  Terification,  ib. 

3.  conclusion  to  the  country,  t6. 

4.  conclusion  with  a  verification,  ib, 

to  replication  of  excess  denying  the  excess,  ib. 
to  a  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  ib. 
rejoinder  in  trespass  that  the  notice  to  quit  was  waived,  ib, 
re*asserting  right  of  common,  &c.  as  stated  in  the  plea,  t6. 
to  replication  that  defendant's  cattle  were  unruly,  that  they  escaped  tbrovgfa 
defect  of  fence  mentioned  in  plea,  and  not  that  in  replicatioBy  123S  a. 

SUR-REJOINDERS  IN, 

common  form  of  a  sur-rejoinder,  1235. 

conclusion  to  the  country,  t6« 

conclusion,  &c.  with  a  verification  in  trespass,  ib. 

in  trespass,  that  the  notice  to  quit  was  waived,  1235  a. 

Rebutters  and  Sur-rebutters, 

rebutter  denying  the  waiver  of  the  notice  to  quit,  1236.  « 

sur-rebutter  similiter,  t^. 

Pleas,  &c.  to  New  Assignments, 

general  issue  to  new  assignment,  1237. 

commencement  of  special  plea  to  new  assignment,  tA« 

conclusion  with  a  verification,  ib. 

similiter  to  general  issue  to  new  assignment,  ib. 

commencement  of  a  replication  to  a  special  plea  to  new  assignment,  ib. 

conclusion  with  a  verification,  ib. 

Demurrers  in, 

/a  general  (see  title  Demurrer.) 
for  not  describing  locus  in  quo  in  declaration,  1251. 
for  not  stating  trespasses  committed  vi  et  armis,  &c.  ib. 
for  declaring  with  a  quod  cum  in  trespass,  1252. 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  tA. 
to  plea  in  trespass,  1257. 

TROVER, 

for  cattle,  deeds,  bonds,  bills,  notes,  bank-notes,  money,  or  goods,  035. 
by  assignees  of  a  bankrupt,  on  bankrupt's  possession,  and  a  conversioii 
after  the  bankruptcy,  837. 
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TROVER— (conltiittctf) 

second  count,  on  assignees'  possession,  838. 

by  the  assignees  of  an  insolvent  debtor,  on  a  possession  and  conversion 

before  insolvent's  petition,  ib, 
second  count  on  insolvent's  possession,  with  a  conversion  after  plaintiff 

was  assignee,  838  a. 
third  count  on  the  actual  possession,  and  a  conversion  afterwards,  ib» 
by  an  executor,  for  conversion  in  the  life-time  of  testator,  ib, 
second  count,  for  conversion  after  his  death,  839. 
third  count,  for  trover  and  conversion  after  testator's  death,  t6. 
by  an  administrator  on  intestate's  possession,  840. 
second  count,  on  trover  before  the  death,  and  conversion  after,  841. 
third  count,  on  a  trover  after  death,  and  before  administration,  ib, 
fourth  count,  on  possession  of  administrator,  842. 
plea  in,  that  administration  is  void,  &c.  shewing  how,  1040  (see  title  Case,) 

TRUSTEES, 

commencement,  &c.  of  declaration  by  or  against  clerk,  &c.  of,  under  a 

statute,  36  a. 
assumpsit  by  trustees  of  friendly  society,  on  note,  138. 
debt  by  trustee  against  husband,  on  deed  of  separate  maintenance,  526. 
plea  in  detinue  by  justifying  detention  of  lease,  1025. 

TURBARY  (see  title  Cammon.) 

TURNIPS, 

assumpsit  for  crop  of,  57. 


UMPIRAGE  (see  title  Award.) 
assumpsit  upon,  90. 

UNDE  NIL  HABET, 

writ  of,  in  dower,  131l« 
warrant  thereon,  1312. 
summons  thereon,  1313. 
sheriffs  return  to  writ,  ib. 

UNDERTAKER, 

assumpsit  by,  for  funeral  bill,  78. 

USANCE, 

assumpsit  on  bill  payable  at,  107. 
averment  of  duration  of,  169. 

USE  AND  OCCUPATION  (see  also  titles  Landhrdand  Tenani.    Bent) 
assumpsit  for, 

of  house  or  land,  40. 

of  a  fishery,  42. 

of  a  way,  ih. 

of  a  pew,  43. 

of  a  seat  to  view  a  procession,  43  a. 

of  a  tennis  court,  &c,  44.  • 

of  an  inn  and  profits,  ib. 

for  double  rent,  45. 

of  pasture  land  and  eatage  of  the  grass,  ib, 

premises  and  tithes,  40. 

for  agistment  of  cattle,  59* 

of  unfurnished  lodgings,  47. 

of  furnished  lodgings,  ib. 
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USE  AND  OCCUPATION— (conimiicd) 

agsampsit  for — (amtinued) 

board  and  lodging,  48. 

lodging  and  necessaries,  59. 

warehoase-room  of  goods,  48. 

the  standing  of  a  carriage,  49. 

the  moorage  of  ships,  i6« 
debtfor»  430. 
covenant  for  rent,  549. 
set-off  for»  plea  of,  936,  938. 

USES,  STATUTE  of, 

how  described  in  pleading,  578,  n. 

USURY, 

debt  on  8  Ahn.  for,  ih  diftconnting  promissorj  note,  512. 

the  like  where  part  of  loan  was  in  goods,  ib, 

common  count  for  usar?  on  a  loan,  514. 

common  count  stating  the  forbearance  to  have  been  of  a  debt,  515. 

the  like  where  sum  forborne  was  paid  at  different  times,  tfr. 

plea  to  action  on  bill  of  eiLchange  that  it  was  given  for  asnrj,  909  a« 

replication  thereto,  1146. 

rejoinder  thereto  that  plaintiff  was  not  a  honAJide  holder,  1220. 

plea  of,  to  debt  on  bond,  966. 

replication  thereto,  1172. 

VALUATION  (see  title  Appraisement.) 

VAUXHALL  bridge:  COMPANY, 

debt  by,  for  calls,  393. 

VENDOR  AND  PURCHASER  (sec  title  Sale.) 

VENIRE. 

nmiliter,  admission  of  tender  and  award  of  venire,  1156. 

replication,  and  award  of  venire  in  case,  where  part  of  oanses  of  actioa 

confessed,  1186. 
award  of  venire  1am  ad  iriandum  ^uam  ad  inquirendum,  in  debt  on  jadg- 

ment  by  default,  1285,  7. 
award  of  venire  in  action  by  executof,  who  baa  only  pleaded  pktu  mdmn- 

nistravit,  1 169. 
writ  of,  for  recognitors  in  writ  of  right,  1378. 

VENUE  (see  vol.  i.  title Fcnuc.) 

demurrer  for  not  laying,  in  declaration,  1248. 

demurrer  to  debt  on  judgment  for  not  laying  vMifte  where  jndgnaeilft  ob- 
tained, 1250. 
demurrer  for  not  describing  locus  in  quo  in  dectafatlon,  1251. 
demurrer  to  avowry  varying  as  to  place  from  deetaratioo,  1260. 

VERDICT  (see  title  Judgment.) 

plea  of  judgment  recovered  on  a  verdict,  in  an  action  of  trespass,  1062. 
replication  thereto  denying  the  verdict  waa  for  the  same  canses,  1201. 

VERIFICATION, 

conclnsion  of,  in 
a  plea 

in  assump:»it,  907. 

to  the  record,  &o.  t^. 
in  debt,  onerari  nun,  954. 
actio  noHf  907. 
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VERIFICATION— (coiia«iicrf) 

concliisioii  of,  in — (eouHnued) 
a  plea — (continued) 

in  covenant,  907,  1001. 

in  case,  907* 

in  replevin,  1030. 

in  trespass,  907,  1061. 
a  replication 

in  assumpsit,  1 145. 

in  debt, 

in  general,  1170. 

by  the  record,  1181,2. 

in  covenant,  1185. 

in  case,  (same  as  Trespass,  using  the  word  ^*  grievance**  instead 
of*  trespass,"^  1186. 

in  replevin,  1189. 

in  trespass,  1201. 
a  rejoinder,  1219. 

VESTRY, 

trespass  for  excluding  parishioner  from,  859. 

VI  ET  ARM  IS, 

omission  of,  when  aided,  850. 

demurrer  for  not  stating  trespass  committed  with,  1251. 

VICE  COMES  NGN  MISIT  BREVE, 
continuance  by,  stated,  1153, 1380. 

VIEW, 

prajer  of,  in  writ  of  right,  1363. 

writ  of  view,  ib. 

return  to  writ  of  view  that  tenant  has  had  a  view,  1364. 

return  that  demandant  did  not  appear  to  shew  the  land,  1365* 


WAGER  (see  also  title  Feigned  Issue.) 

assumpsit  for,  on  a  horse-race,  226,  229,  232. 
on  wager  as  to  weight  of  hogs,  233. 
for  money  won  at  cribbage,  234. 

WAGES,  &c.  (see  title  Work  and  Labour.) 

WALES, 

declarations  in  courts  of,  21. 

WALLS  (see  title  Party  Wall.) 

WARDEN  OF  FLEET, 

declaration  against,  31. 

memorandum  of  6iing  a  bill  against,  in  vacation,  31  a. 
debt  against,  for  escape,  421,3,  (see  title  Escape,) 
pleas  to  debt  against,  for  escape,  959,  961. 

WAREHOUSE-ROOM  (see  tide  Use  and  Occupation.) 
assumpsit  for,  of  goods,  48. 
for  standing  of  carriages,  49. 
for  lighterage,  wharfage,  and  warehouse-room,  65. 
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WARRANT, 

case  for  malicionslj  procnriog  search  w«rrani  and  seardung  plaintiflTs 

house,  &c,  6126. 
8heriflr«  warrant  pleaded, 

on  a  latitat,  1083. 

on  a  capiat  ad  tatUfaeienduM,  106&* 

upon  a  Jieri  facias^  1133. 
of  a  magistrate,  plea  in  trespass  jostifyieg  under,  1091. 
sheriff's  warrant  in  quare  impedit^  1032. 
sheriff's  warrant  in  dower,^  1312. 
sheriff's  warrant  in  writ  of  right,  1356. 

WARRANT  OF  ATTORNEY, 

case  for  malicionsiy  suing  out  execution  upon  a  judgment  entered  up 
by  a,  727. 

WARRANTIES  (see  also  title  DeoetV.) 

assumpsit  on  a  general  warranty  of  a  horse,  ^'c.  270. 
on  an  exchange  of  horses,  &c.  281  a. 
for  not  furnishing  good  hams,  ^c.  282. 
of  right  to  sell,  200. 
of  warranty  of  bank  note,  286. 
case  on,  of  a  horse,  679,  681. 
of  a  ship's  cable,  688. 

WASTB  (see  ihleLawdlordaud  Tenant) 

assumpsit  against  tenant  for  not  using  premises  in  husband-like  maiH 

ner,  Sec,  307. 
for  leaving  premises  out  of  repair,  31  !• 
case  by  reversioner  against  tensnt  for  voluntary  waste,  784. 
the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted 

premises,  for  having  cut  down  timber  and  committed  waste,  785a. 
second  count,  for  not  cutting  down  timber,  and  as  defendant  ought  to  have 
done,  7H5  6. 

agaiust  tenant  fur  cutting  trees,  and  had  husbandry,  785  c. 
against  administratrix  of  rector,  for  waste,  786. 
covenant  for  not  repairing,  ^^c.  552,  559.  / 

WATCH-MAKER, 

assumpsit  against,  for  losing  a  watch  delivered  to  him  to  repair,  340. 

WATER  AND  WATKRCOURSES  (see  Utles  Canal  CalU.    Fishery.) 
case  for  injuries  to, 

for  diverting  water  in  river  from  plaintiff's  mill,  788. 

second  count  stating  a  general  diversion  of  the  water,  without  shev« 

ing  tbe  means,  700. 
for  not  keeping  banks  of  river  in  repair,  701. 
for  widening  cuts  from  stream,  703. 
declaration  for  removing  a  hatch  placed  to  prevent  water  from  raoniDg 

to  a  mill,  per  (ptod  plaintiff  could  not  repair  or  work  mill,  794. 
against  owner  of  wharf  for  placing  tree  in  Thames,  whereby  plain- 
tiff's barge  struck,  ib, 
for  interrupting  plaintiff  in   his    reversionary  right    to   irrigate  a 

mcaduw,  704  a. 
for  injury  to  navigable  .canal,  whereby  plaintiff's  barges  could  not 

proceed,  705. 
for  using  more  water  to  mill  on  canal  than  necessary,  707. 
plea  justifying  trespass   under  prescriptive  right  to   draw  water  out  of 

well,  1127. 
the  like  that  lotui  in  quo  a  navigable  river,  1108, 
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WAYS  (see  title  TVetpaa.) 

declarations  in  assumpsit  for  nse  of,  43. 

case  for  nuisances  in  street,  whereby  plaintiff's  coach  npset^  588. 
for  not  keeping  a  cellar  properly  covered,  &BI9  a. 
for  obstructing  a  public  way,  5996. 
for  obstructing  plaintiff's  private  way,  807. 
second  count,  not  shewing  means  of  obstruction,  B09* 
third  count  more  general,  merely  stating  the  way  to  be  towards,  &c, 

810. 
for  obstructing  way  to  fetch  off  tithes,  t6. 
by  reversioner  for  obstructing  a  way  by  building  thereon,  810  a* 
pleas  in  trespass  justifying  under, 
public  wav,  1116  a. 

plea  justifying  defendant's  entering  plaintiff's  ch»e,  and  breaking 
gates,  &c.  because  a  highway  adjoining  was  out  of  repair,  and 
continued  impassable,  wherefore  defendant,  through  necessity, 
entered,  &c.  ib, 
private  way  by  prescription,  by  freeholder,  1118. 

by  a  copyholder,  for  a  private  way  in 

the  same  manor,  1120. 
by  non-ezistbg  grant,  1122. 
defendants  closes  at    both  ends  of 

way,  1121. 
of  necessity,  1125. 
by  a  tenant,  1I5S7- 
a  private    right    of    way  under  a 

local  inclosure  act  and  award,  t5« 
to  a  well  for  water,  ib. 
entry  to  Uke  tttbe,  1 128. 
justifying  as  surveyor,  18  Geo.  8.  c.  78. — ^1138. 
replication  of  son  auault  demesne,  right  of  way  over  hcuM  in  juo,  1203*. 

denials  of  right  of  way,  1212. 
new  asssignment,  extra  mam,  1215. 

traverse  of  way  and  extra  tiam,  1217* 
the  like  merely  new  assigning,  ib. 

WAY  GOING  CROP, 

assumpsit  for,  40,  301. 

WELL, 

plea  justifying  trespass  under  right  to  take  water  at,  by  prescription^  1127. 
WESTMINSTER, 

Court  of  Conacience  Act,  plea  of,  939  a. 

WHARFAGE  and  WHARFINGER  (see  title  TFarcAoMse.) 
assumpsit  for  wharfage,  64. 

against  wharBnger,  for  loss,  &c.  of  goods,  352  to  354. 
case  against,  for  putting  timber  in  Thames  without  a  fastening,  794. 

WILL, 

statement  of  devise  by,  in  fee  sunple,  591,  1333,  1361. 
of  personal  property,  592. 

WINDOWS  (see  tiUe  Ancient  Lights.) 

WITNESS, 

assumpsit  by,  for  attendance  and  joornies,  73. 

case  against,  for  not  obeying  a  subpcena  duces  tecum,  757. 

WORDS  (see  UUe  Slander.) 
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WORK  AND  LABOUR, 

Indebitaitu  AtiumpgU  relating  !•, 
wagM  as  an  hired  serraot,  66« 
wages  as  a  sailor  against  the  captain  or  ovuer,  66. 
for  short  allowance  money,  by  a  seaman*  ib. 
wages  as  a  ship's  steward  or  mate,  against  the  captain,  i6, 
wages  as  captain  against  the  owner*  67. 

^ise-money,  wages,  &e.  by  a  quarter-master  against  owner,  it. 
salary  as  a  quarter-master  of  a  corps  of  troops,  16. 
pilotage,  ib, 
crtmpage,  68. 
salvage,  ib, 

work  and  labour  by  an  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission  of  bankruptcy,  70. 
the  like  for  procuring  a  bankrupt's  cerU6cate,  ib. 
the  like  for  procuring  defendant's  discbarge  as  an  insolvent,  ib. 
as  a  clerk  in  court  in  the  Exchequer,  ib. 
as  one  of  the  six  clerks  in  the  Court  of  Chancery,  ib. 
9M  a  proctor,  71. 

by  an  attorney  as  agent  against  another  attorney,  t^. 
as  a  messenger  nnder  a  commission  of  bankrupt,  72. 
9M  a  sheriff's  officer,  baiiifF,  &c.  ib. 
ditto  in  another  form,  72  a. 

as  steward  of  a  manor,  for  fees  on  admission  to  a  copyhold,  73. 
as  a  witness,  ib, 

work  and  labour,  and  materials,  74. 
work  with  horses  and  carriages,  or  with  lighters,  &c.  76. 
the  carriage  of  goods  by  land,  77* 
work,  J4»urney«,  and  attendance,  ib. 
work  as  an  agent  generally,  and  for  commission,  78. 
w^rk  as  a  foctor  or  agent  in  selling  goods,  ib. 
as  an  insurance  broker,  70. 
premiums  of  insurance,  80. 
as  an  auctioneer  and  appraiser,  61. 
as  an  accountant,  81  a. 
as  a  surveyor,  81  6. 

as  a  school-master,  and  for  books  and  board  and  lodging,  81. 
the  like  for  entranco-mooey,  62. 

as  a  surgeon,  &c.  and  for  medicines'and  inoculating  child,  83. 
as  a  sargeoBv  apothecary,  and  man*-midwife^  84. 
as  nurse,  t^.  ' 

as  an  undertaker  of  funerals,  85. 
as  a  curate,  86. 

for  composinc  f  aragra^fas  for  newsf  aperv,  ib. 

for  work  and  labour  in  booking,  receiving,  and  keeping  passengen  and 
paroek,  mad  the  nse  of  a  shop,  ib. 

iisMHipsA,  Spwiklj  I'liafiiii/  to, 

special  count  for  board  wages  as  hired  servant,  256. 

for  a  reward  ofiered  lor  a  prisoner,  who  iiad  escaped*  ib. 

on  promise  of  reward  if  plaintiff  would  arrest  a  felon«  268. 

by  a  schoolmaster  for  taking  away  pupil  from  school  without  quarter's 

notice,  259. 
the  like  on  executed  consideration,  260. 
for  not  receiving  hired  eervant-iate  service,  824. 

by  mariner,  for  not  aafl'ering  ti>  go  as  boatswain  in  defendant's  ship^  32Sw 
for  turning  servant  away  without  notice,  326. 
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WORK  AND  LABOUR— (oon/tniied) 

Astumprii,  Special,  relating  to — {continued) 
for  ptreventing  plaintiff  completing  a  work»  9SS* 
for  not  performing  building  agreement,  3d0, 
for  not  fixing  aleam  engine  properly,  331. 
special  damage  thereto,  332. 

against  agents,  factorSf  &c.  (see  tities  AgetiU.   AHorneg.  Bailee.  Carrier^ 
Parrier,     Wharfinger.) 

WORKS  AND  WORKMAN  (see  title  Work  and  Labour.) 

assumpsit  against,  for  not  performing  a  building  contract,  330. 
for  performing  work  inartificially,  331. 
for  not  employing  a  servant,  &c.  3^. 
for  preventing  plaintiff  completing  a  work,  838. 

WRECK, 

statement  of  loss  by,  190. 

WRITS  (see  title  (higinul  Wnt$.) 

WRITS,  PLEADED, 

capias  ad  satisfaciendum^  416,  1088. 

delivery  of  to  sheriff,  417. 

of  latitat,  or  bill  of  Middlesex,  445,  1083. 

of  a  special  copiof,  450. 

of  process  in  the  Common  Pleas,  451  • 

of  process  in  the  Exchequer,  452. 

of  SL  Jieri  facias,  748,  080,  1136. 

of  a  ea.  sa.  out  of  Palace  Court,  1091. 

to  sheriff  of  county  of  Chester,  456. 

of  error,  replication  to  plea  to  justification  under  a  ^.  fa.  a  writ  of  error 

allowed,  1207* 
original  writ  in  quare  impedit,  1301. 
writ  of  ne  admittas,  1302. 
writ  of  admittendum  olericum,  1300. 
writ  of  inquiry  and  cesset  executio  in  quare  impedit,  t5. 
writ  of  error  in  quare  impedU,  1300. 
writs  of  dower,  1311. 
writ  of  grand  cape,  1314* 
writ  of  habere  facias  seisinam,  L323, 
^rit  of  seisin  and  inquiry  on  judgment  by  default,  1325. 
of  right  (see  title  ie^A#,  Wnt^f.) 
of  entry  (see  title  Entry,   Writ  of) 
of  intrusion  (see  title  ^lirueiont  Writ  of.) 

WRITING  OBLIGATORY  (see  title  Bimds.) 
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LONDON : 

S.  BROOKE,  35,  PATERNOtTER   ROW. 


The  following  WORKS,  by  the  same  AUTHOR,  are 

published  by  Samuel  Brooke  :— 

A  TREATISE  on  tAb  CRIMINAL  LAW,  with  PRACTICAL 
FORMS  of  •▼erj  descriptioDy  Four  Volumes,  Rojal  Octavo. — Second 
Edition. 

A  PRACTICAL  TREATISE  on  Bills  op  Exchange,  Promis- 
sory NoTBS,  Bankers'  Notes,  &c.  with  un  Appendix  of  PRECE- 
DENTS.—SeTenth  Edition. 

A  TREATISE  on  the  GAME  LAWS  and  FISHERIES,  wkk 
FORMS  of  Proceedings  for  Offences  relating  thereto — ^for  the  Use  of 
Magistrates,  &c. 


Also  the  following^  hy  various  eminent  Members  of  ike 

Legal  Profession  ;— 

VESEY,  Junior's,  CHANCERY  REPORTS,  Second  EdiUon 
with  considerable  Additions  of  Notes  and  References  bj  the  Aatkor, 
Francis  Vbsby,  Esq.— 10  Vols. 

The  EQUITY  DRAFTSMAN,  a  Second  Edition,  greaUj  enlarged 
and  improved,  by  Edward  Hughes,  Esq.  Barrister  at  Law.--2  Vols. 

POWELL  ON  MORTGAGES,  the  Sixth  EdiUon,  with  a  Vduaie 
of  MORTGAGE  PRECEDENTS,  by  Thomas  Coventry,  Esq. 
Barrister  at  Law. — 3  Vols,  the  Volnme'  of  Precedents  sold  separately. 


SHEPPARD'S  TOUCHSTONE,  by  E.  G.  Athbrlby,  Esq.  in 
2  Vols,  the  Eighth  Edition. 

THOMAS'S  NEW  ARRANGEMENT  of  COKE  UPON  LIT- 
TLETON, designed  particularly  for  the  Use  of  Stadents.— 3  Vols. 

BRIDGMAN'S  EQUITY  DIGEST,  3  Vols.     The  Third  Volume 
consists  wholly  of  Cases. 

On  the  HIGHWAY  LAWS,  by  R.  Wellbblqved,  Esq.  Barrister 
at  Law. 
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